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ADVERTISEMENT. 


becauſe I have already communicated to the Public, 


ollection, I have, in the Table at the End of this 


Volune, given a full Abridgement of each Settlement- 
Caſe that falls within the Compal of i it. 


i, N D 


"HE Reader is hired to add the following Words at 


Pa, 13 30 and 180 5 reſpeQively ; vis. 


Rex verſus Ichablnts A Stockland. 


See this Caſe ABRIDGED, in the Table; and 47 large in the 
Quarto-Edition of my SETTLEMENT-CASES, Ne. 163. 


Pa. 509 + 


AN D 


Rex verſus Inhabitants of Staunton under Bardon. 


See this Caſe ABRIDGED, in the Table; and at large, in the 
Quarto-Edition of my SETTLEMENT-CASES, Ne. 178, 


Pa. 558. 
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N this Volume, No Settlement-Caſes are inſerted; 


ha ſeparate Collection (in Quarto) All the Caſes upon 
tat Subject, which were determined within this Period, 
together with many Others, However, for the Sake 
| thoſe Gentlemen who may not be poſſeſſed of that 
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N this Volume, N 5 Settlement-Caſes are inſerted; 
becauſe I have already communicated to the Public, 
a ſeparate Collection (in Quarto) All the Caſes upon 


that Subject, which were determined within this Period, 


ogether with many Others. However, for the Sake 


{ thoſe Gentlemen who may not be poſſeſſed of that 
Jollecion, I have, in the Table at the End of this 


Volume, given a full Abridgement of cach Settlement- 
Cale that falls within the Compaſs of it. 


AND 


1 E Reader 18 ed to add the following Words at 
Fa. I 339 and 1865, e VIS, 


Rex 22 775 lnbabitants 7 Stockland. 


| See this Caſe ABRIDGED, in the Table; and at fangs 1 in the 


Quarto- Edition of my SETTLEMENT-CASES, No. 163. 
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Rex veiſiis Inhabitants of Staunton under Bardon. 


See this Caſe ABRIDGED, in the Table; and at large, in the 
Qdarto-Edition or” wy SETTLEMENT -CASES, 


Ne. 178, 
. 558. 
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to deliver the Note to Moore on voting; Fifthly, 
Note and Counter-Note hereafter mentioned. A Verdict was 
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2 Geo. 3. B. R. 1761. 


5 Sulſton verſus Norton. 


* 


N 1 8 was an Action on the Statute of 2 G. 2. Be 24. 


KL Parliament. 


The Declerition contained fave Counts: : F irſt, That 4 De- 
fendant corrupted one Moore to vote for Lord Villiers and Sir Ro- 
bert Burdett, by giving him five Pounds five Shillings ; Secondly, 


A corrupt Agreement to give Moore five Pounds five Shillings 


57. For the more effectual preventing Bribery and 
Corruption in the Election ede to ſerve in 


Monday, 16 
Nov. 1761. 


Thirdly, A corrupt Agreement to lend him five Pounds five Shil- 5 


lings upon àa Promiſſory Note; Fourthly, A Oe Agreement 


found for the Plaintiff, and entered on the firſt Count. 


or giving the 


; Mr. Serjeant Hewitt, on Behalf of the Plaintiff ſhewed Cauſe 


* 


o _— » "D1 $ 
* 


M. Caldecott, on Behalf of the Pefendans had objec, when 


he made that Motion, 


Firſt, That the Man did nor in „ falt vote for the Perſons he 


promiſed to vote for; but, on the contrary, voted for their Op- 
ponents: And therefore the Defendant, as he did not by any cor- 


rupt Agreement procure Moore to vote for them, cannot be faid / 


to have corrupted him to do fo. | 


: againſt ſetting aſide the Verdict; which had been moved 1 on 
the Part of the Defendant. 


Secondly, That the Verdict ought not to has, been taken on 


the firſt Count, which was for giving him the Money. 
PART IV. Vor. III. B To 
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To the firſt Objection, the Cafe of Baſh v. Rawlins in B. R. 
P. and Tr. 29 G. 2. was ſaid, by the Serjeant, to be a full An- 
ſwer, * in Point. 


And in Anſwer to the 2088 Objection, he alledged that the 
Evidence given very ſufficiently pfad the taking the Verdict 
on the firſt Count; and for the Truth of his Allegation, appealed 
to Mr. A Poſter, who tried the Cauſe. 


Mr. Juſtice Foſter e the Etüden to hare been, © That 
the Defendant gave Moore five Guineas, to vote for Lord Vilhers 
«© and Sir Robert Burdett; that Moore gave him a Note for it; 
„ and the Defendant gave him a Counter-Note, obliging Him- 


A 


0 


ſelf to give up the former Note, when the Condition ſhould 


#5 66 be performed. 5k 


Mr. Caldecott and Mr. Thurlow, for the Defeadant, gd 
obere, that the Act of Parliament ſays If any Perſon, Ce, 


„ ſhall take any [nes Fe, by way of Gift, Loan, or other 
the Plaintiff pas laid this ſeveral Ways, 
He has taken a Verdict as upon a GIFT; whereas it appears in 


Deviſe: And thoug 
: fact, not to have been a Gift, but a Loan or other Derice. 


= order to intitle them to take a Verdict on the firſt Count, 
They, muſt have proved it to be a Gift: Which, it appears by 


the judge's Report, they could not prove. And We have a Ver- 


AX for . Defendant, as to all the other Counts. 
The Statute expreſsly diſtin guiſhes between Gifts, and Loans or 


other Devices. And ſo indeed does their own Declaration: For 
the firſt Count is founded upon the former; the four others, on 


the latter. 


This Action 1 i upon 2 penal Statute, it therefore ought to 
be taken ny: 


* That Re- This Caſe, as it is laid, dif from that of Buſh v. Rawlins: 5 
That was, The Reſolution there does * not interfere with this. For here, 


« That the 


„ Corrupting Moore to give his Vote muſt mean actually pro- 
„ Bribe to © curing Him to give his Vote:“ Whereas the Man did not vote 


* forbear vo- o; and conſequently, the other Candidate (Mr. Luttrel 4 was 


ting at the 

„Elation of not hurt, at all, by what the Defendant did. 

* a Member 

** to Parliament was an Offence within this fame Act and Clauſe, alth:ugh the Man 445 not forbear 
to vote, but actually voted for the Opponent's Candidate; And * that there was no Need for the 


«« Plaintift to alledgy in his Decade 5 the Man did ally give or forbear his Vote according 
to his Promiſe.“ rs on inn 
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Jury tound for the Plain 


Lord Mangſield The firſt Objection is in che Nature of a Mo- 
tion for a new Trial on account of a Miſ-direction by the Judge. 


But the Caſe of Bu/h v. Rawlins is in Point. And I wonder 
how it could ever be a Doubt: For the Offence was completely 


committed by the Corrupter ; whether the other Fa ſhall after- 
' watds perform his Promiſe, or break it. 


8 * * 
. 


' Secondly, As to the Verdict being taken on a wrong Count— 


Device to evade the Law. 


But ir it were not ſo, the Verdict was given att for the 


Plaintiff, If, by Miſtake, it has been entered upon a Count nat 
proved, inſtead of the Count which was proved, That is no Rea- 


ſon for a new Trial; The Blunder has not injured the Nefendant. 


The Court ought rather to rectify the Miſtake, by ordering the 


Evidence, and de Pie the true Ground n e * 


= 4” 


However, the Gift is the true * proper Count to elk it 
upon: If it was really a Loan, it would be no Corruption. 


The Evidence does ſupport the firſt Count. For this is a Gir r: 
The Note and all the Reſt is mere TOs Gr, „Fer 15 and 


Verdict to be entered upon the right Count, agreeable to the 


Mr. Juſtice Wilmot held accordingly... This 3 18 the right Und | 


true Count to take the Verdict upon. 


Per Cur. 


Rurz DISCHARGED. 


Stevenſon - verſus n- w. Mer. robe? | 


HIS was a Special Caſe reſerved at a Trial at N pris before 


1 Lord Mangſield in London, upon an Action for Money had and 
received to the Plaintiff's Uſe, brought by the Plaintiff the In- 


ſured, againſt the Defendant the lnfurer, for a Return of 1 Part of 5 


the Premium. 


Caſe-It was an Inſurance upon a Ship, at five Guineas per 


Cent. loſt or not loſt, at and from London to Halkfax in Nova 


Scotia, warranted to depart with Convoy from Portſmouth,. for the 
b Voyage, that is to ſay, the Hallfax or Loxiſburgh Convoy. 


I | Before 


Before the Ship arrived at Portſmouth, the Convoy was GONE. 
Notice of this was immediately given by the Inſured to the Un- 


derwriter: And at the ſame time, He was alſo deſired nr to 


make the long Inſurance, or to return Part of the Premium. 


The Jury find diat- the ul Wrtled Premium from London to 


Portſmouth is One and One-half fer Cent. 


They find alſo that it is »ſual for the vader mine in ſuch 
like Caſes, to return Part of the Premium; But the Quantum i is 


uncertain :. (And the Quantum muſt in its Nature be uncertain ; 3 


becauſe it depends upon uncertain Circumſtances. ) 


It is ſtated that the Plaintiff made to the Defendant an Offer 
of allowing him to retain One and One-half per Cent. for the 
Riſque he had run on ſuch Part of the Voyage as was performed 
under the SR" VIZ. from London to Portſmouth. 

Mr. Yr. tos was Counſel for the Plaintiff ; and argued that as 
the Defendant had not, by reaſon of this Accident, run the whole 


intended Riſque, He ought not to keep al the Premium; but 
ought to return ſo much as is proportionable to the latter Part of 
the Voyage inſured, namely, from Portſmouth to Hallifax.; on 


which Part of the Voyage He has run no. Riſque at all. The 


Plaintiff has offered to let him retain ſo much as belongs to the 


former Part bf the Voyage, viz. from Londen to Portſmouth ; in 


which, He did run a Riſque: And the Premium for that Part 


of the Voyage is at a ſettled known Price. 


Mr. W contra, 45 the 83 endeavoured to 
maintain That the Defendant was intitled to keep the whole 


Premium. 


The Conſideration was a valuable Conſideration, a 8 


Price agreed upon by the Parties for the , Voyage: And the 
Voyage was accordingly entered upon; and Part 7 the Ri que : 


Was auall run by the Defendant, 


This Contract was entire, and can not be apportioned by any | 


Court whatſoever. The Premium muſt have been originally ſet- 


the Voyage, all 4/ended together. One Part of a Voyage is often 
much more dangerous than another: It might be the Caſe of 


tled, upon computing the different Riſques of different Parts of 


ibis Vo a ge. 
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But even taking it more largely, as a Contract Jure Gentium ; 
and not confined to the ſtrict Common-Law Notion of Entierty 
of Contract; — The Premium is a Matter Atricti Juris: The Inſu- | 
rer was honeſtly and truly intitled to the Premium, as ſoon as 
ever the ge was begun. 


The 0% 75 of the Inſbrance, vis. the Voyage, is alſo a Mat- 


ter ftricti Juri. The Inſured can not ſubſtitute another Voyage 


in its Place; though it ſhould be a ſhorter and eaſier One. 7 
the Ship had been loſt between London and Portſmouth, the Inſu- 
rer would have been liable to pay the Whole. / the Ship had 
made a Deviation, or returned after ſhe had left Por?/mouth and 
was under Convoy to Hallifax, the Inſurer would certainly and 
without Diſpute have been intitled to the wwho/e Premium, not- 
withſtanding that Part of the Ritque was not run at all. And 
ſo it is now, as the Yoyuge was entered upon, and his Riſque 
once begun. 


Mr. Yates, in Reply. The Entierty of Contract is no Reaſon 
in the preſent Caſe. For this Voyage is, in its Nature, diviſi- 
ble: The Voyage from London to Portſmouth is a diſtinct Voyage 


from the Voyage from Portft mouth to Hall fux. 


The departing with Convoy i is the Condition of the Inſurance. 


If the Ship had been loſt between London and Portſmouth, the 


Inſurer muſt indeed have paid the Loſs : But the Thirty Shillings 


per Cent. for that Part of the whole Voyage inſured, would have 


5 been the Conſideration of 1 it, and a full Conſideration for it. 


Here, a Part of the Conf doratiin fails, without the Default of 


the Party inſuring. If the Riſque be not run, the Inturer, in 


common n Juſtice, 1 is not intitled to the Premium for inſuring it. 


There are two 588 (One, of Konig Hergb. and the 


: other, of Stockholm) which direct a return of the Premium to be : 


made, in Caſes where the Policy does not operate, retaining only 
a {mall Proportion of it (Half per Cent. for the Trouble of ha- 
ving made the Inſurance. They are in Magens on Inſurances ; 
Vol. 2. Pa. 190. N“. 785. of Konig ſbergh; Vol. 2. Pa. 266. 
No. 1070, 1071. of the City of Stockbolm. | 
And this is a right and reaſonable Rule. We only SET a Re- 
turn of the Premium for that Part of the Voyage where no Riſque | 
at all has been run. 


Parr IV. Vor. III. $ Lord 


Mich. Term 2 Geo. 3. B. R. BD. 239 


"Mich. Term 2 Geo J EK 
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Lord Mansfield, having firſt ſtated the Caſe, faid—I had not 
at the Trial, nor have now, the leaſt Doubt about this Queſtion, 
Myſelf. 


Theſe Contracts are to be taken with great Latitude : The 


ſtrict Letter of the Contract is not to be ſo much regarded, as 
the Object and Intention of it. 


Equity implies a Condition © That the Inſurer ſhall not receive 


* the Price of running a Riſque, if He runs none.” 


This is a Contract wiTHoUT any Conſideration, as to the Vo 


age from Portſmouth to Hallifax: For He intended to inſure that 


Part of the Voyage as well as the former Part of it; and nas 


NOT. Conſequently, the Inſured received no Conſideration for 


this Proportion of his Premium. And then this Caſe is within 
the general Principle of Actions for Monies had and received to 
the Plaintiff 's Uſe. | 


I do not go upon the Uſage: For the Uſage found is only 


« That in like Caſes, it is ual to return a Part of the Premium; 


* without aſcertaining wha? Part.” 


Vibe Riſque is NOT RUN, though it is by the Neglect or even 
the Fault of the Party inſuring, yet the Inſurer ſhall not retain 
the Premium. 5 Fe 


It has been objeed, <* That the Voyage being begun, and 


% Part ef the Riſque being already run, the Premium can not be 
«« apportioned.” But I can fee no Force in this Objection. This 
is t a Contract fo entire that there can be no Apportionment. 
For there are two Parts in this Contract; and the Premium may 


be d:vided into two diſtin& Parts, relative, as it were, to two 


Voya ges. 


The Practice ſhews © that it has been »ſ#al, in ſuch like Caſes, 
to return a Part of the Premium;” though the Quantum be 


not aſcertained. And indeed the Quantum mult vary, as Circum- 


ſtances vary: So that it never can have been fixed with any pre- 


ciſe Exactneſs. 


But though the Quantum has not been aſcertained; yet the 


Principle is agreeable to the general Senſe of Mankind. 
Mr. Juſtice Deniſon was of the ſame Opinion. 
It 


1 Mich. Term 2 Geo. 3. B. KR. 1241 
4 It is moſt equitable, that the Defendant ſhould only retain the GI 
| Premium for ſuch Part of the Voyage as He has run the Riſque of. 
3 The Inſured has a Right to have the other Part reſtored to Him. 
2 And this is agreeable to the general Principle of Actions for Mo- 
$ ney had and received to the Plaintiff's Uſe : Where the Defen- 
1 dant had no Right to retain it, He muſt refund it. 
7 Mr. Juſtice Fofter declared Himſelf to be of the ſame Opinion. 
I There is no Conſideration for the Remainder of the Premium; for 
3 the Voyage from Port/mouth to Hallifax, wherein no Riſque was 
run by the Inſurer, who only inſured the Voyage 20:74 Convoy : 
1 . he has no Right to retain the Premium for this. 
1 Mr. Juſtice Wilmot dechred his Concurrence moſt clearly and 
1 ſtrongly. He ſaid theſe Kinds of Contracts are by the Writers 
| on this Head, called Contractus Innominati: And the Rule which 
2 they lay down concerning them is, That they are to be deter- 
: mined Secundum bonum et & uum. 
; The Jury have here found Uſage te to return Part of the Pre- 
1 * mium, in ſuch Caſes:” Which is a ſtrong Proof of the Equity 
0 of the Thing. And — can be more Juſt and reaſonable. 
3 H the Riſque was once begun, the Inſured ſhall not deviate or 
1 return back, and then ſay © I will go no farther under this Con- 
8 by tract, but will have my Premium returned,” 
5 But upon 7515 Policy, there are 7w9 diſtincl Points of Time, in 
4 effect two Voyages, which were clearly in the Contemplation of 
} the Parties; and only One of the two Voyages was made; the 
I Other, not at all entered upon. It was a Conditional Contract: And 
1 the ſecond Voyage was not begun. Therefore the Premium muſt 
4 be returned: For upon this ſecond Part of the Voyage, the R que 
F never took Place at al.” = "2 
f This is agreeable to what the Writers on this Subject lay 
7 down; ; "and 1 is the Right and Juſtice of the Caſe. 
j Per Cur.” unanimouſly— 
' Let the Poſtea be delivered to the Plaintiff. 
Morris v. Pugh and Harwood. Thurſday, 10 
N Nov. 17. 


R. Merton ſhewed Cauſe on Behalf of the Plaintiff, againſt 
a new Trial; for which Mr. Norton, who was for the De- 
= 2 | fendants, 


n 


ä 8 — * 


* 
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fendants, had, a few Days ago, moved, becauſe (as Mr. Morton 


ſaid) the Evidence of the Writ ought not to have been admitted. 


It was an Action of Trover, for a Mare. No actual Converſion 


was proved: But the Evidence of Converſion was a Demand and 


Refuſal, on the ſecond of May. 


It was objected at the Trial, That this Demand and Refuſal 


appeared to be ſubſequent to the bringing of the Action:“ For 
it appeared on the Ni prius Roll, that the Bill was filed of Eafter 


Term; and conſequently, as there was no Special Memorandum, it 
mult refer to the fit Day of that Term, which was in the Be- 


ginning of April, (long before the Time of the Demand and Re- 
fuſal upon the ſecond of May.) And there was no other Evi— 


_ dence but this, to ſupport the Declaration. 


In anſwer to this Objection, the Counſel for the Plaintiff pro- 


duced the Writ; which appeared to be ſued out Ar TER the 


ſecond of May. 


Ihe Counſel for the Defendants objecting to this Evidence, as 
not admiſſble, | 05 1 e 
Lord Mansfield reſerved the Point, for the Opinion of the 


Court: And if the Court ſhould be of Opinion © That it war 
* admiſſible,” then the Verdict (which was found for the Plain- 


tiff ) was to ſtand; otherwiſe the Plaintiff to be nonſuited. 


Mr. Morton, on Behalf of the Plaintiff, ſaid They had a Right 


to produce the Writ, in anſwer to this Objection: And the Evi- 
dence ariſing from it was ſufficient to intitle the Plaintiff to a 


Verdict. FE | 


The Relation to the firſt Day of the Term is only a Fiction: 
The Fact was in this Caſe quite otherwiſe. 

When they grounded their Objections upon this Fiction, We 
ſhewed that IN FACT, the Wirit was ſued out ſubſequent to the 


, Demand. 


Therefore ha Evidence of the coal Fat PAY TRIO the fictitious 


Relation of the Declaration to the firit Day of the Term ; though 
there be no Special Memorandum : For the Bill could not, in 
the Courſe of PraCtice, be filed before the Writ was ſued out; 
and the ſuing out of the Writ is a Matter in Pays. 


Mr. Norton contra.—They are concluded by what appears upog 
the Record. The Bill is the firſt Proceſs upon the Title; and the 
| 2 
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that there ſhould have been a Special Memorandum. 


Writ can not be thewn in G to it: For this would-be 


a Contradiction to the Record. 


Lord MaxsT II D- Refuſal upon Demand is not an actual 


Converſion, but Evidence of it. If the Refuſal on the 
ſecond of May had really been after the Action brought, 1 
ought to have left it to the Jury, as Evidence of a Con- 
verſion before the bringing of the Action. But I had no 


Doubt of admitting the Writ, to ſhew ** that the Refuſal 
was before the Commencement of this Suit.” 


It is tres. If there be no ſpecial Memorandum, the Bill, by 
Fiction of Law, relates to the firſt Day of the Term. But Fic- 


tions of Law hold only in reſpe& of the Ends and Purpoſes for 
which they were invented: When they are urged to an Intent and 
Purpoſe not within the Reaſon and Policy of the Fiction, the 


other Party may ſhew the Truth. 


The Dirt is not the Commencement of the Suit; the Writ 
is: And being after the Time to which the Bill relates, ſhews 


- 75 ” 


Judges ought to Joan againſt every Attempt 1 to nonſuit 3 


tiff upon Obſections which have no Relation to the real Merits: 
Much more, when the Plaintiff is clearly intitled to recover upon 
the Merits, and muſt recover in another Action. 


It is unconſcionable in a Defendant, to take Advantage of the 


Apices litigandi, to turn a Plaintiff round, and make him pay 
Coſts where his Demand is juſt. Againſt ach Objections every 

poſſible Preſumption ought to be made, which Ingenuity can 
ſuggeſt. How diſgraceful then would it be to the Adminiſtra- 
tion of Juſtice, to allow CHicane to obſtruct Right; by the Help 


of a legal F iction contrary to the Truth of the Fact ! 


I am cheats of Opinion ce that the Writ was 71555 ad» 


$6 mitted to be given in Evidence.” 


It has keen determined in Actions upon penal Statutes, which 


muſt be brought within a limited Time, “ That the Plaintiff 


may ſhew the true Commencement of the Proſecution, can- 


«* trary to the Fiction“: And this being done in ſupport of a 


penal Action, is much ſtronger than the preſent Cate; where 
Truth is admitted, to prevent manifeſt Injury and Wrong. 


Therefore the Rule ought to be diſcharged. 


Pakt IV: Vor. III D 
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* There were Mr. Juſtice Deniſon concurred ; and nieativant a * Caſe in 


GE Works Lord Hardwicke's Time, where his Lordſhip would act nonſuit 


the Other, for the Plaintiff upon the general Memorandum upon the Record ; 


an Afault becauſe it was amendable. 
and Battery. 


—_— 


This indeed, in the preſent Caſe, was upon Evidence; that, in 
Lord Hardwick's Time, was upon Record: But there 18 no dif- 
ference in Reaſon. 


Mr. Juſtice Wilmot concurred : And He ſaid He did not, nor 
ever could underſtand what was meant by the Bulls being the 
FIRST PROCESS”; for there muſt have been ſome other Proceſs 
prior to the filing the Bill. 


The Writ is that firſt Proceſs, and may be ſbeun; and the 
Practice is ſo; and it is right and reaſonable that it ſhould be ſo. 


| Lord Mangfield—This too was amendable, in the preſent Caſe. 


Mr. Juſtice Vilmot.— There was a Rule made about amending 
it: But I am very glad they have not proceeded upon that Rule; 
4; becauſe it has afforded : an Opportunity of ſettling the Point. 


The Rur E to ew Cauſe « why the Verdict ſhould not be : 
1 {et aſide, and a new Trial had,” was DISCHARGED. 


2 = Wright EX dimiſt” William Clymer, 3 Littler et al. 


T HIS was an Ej ectment for certain Copyhold Lands within 


the Manor of ee in the County of Surrey; in which | 
Manor, there is a Cuſtom of Barrougb- Engi %. 


The Leſſor af the Plaintiff, William Clymer, made out his 
Title, under a regular and undiſputed Will of his Grandfather 
John Clymer, dated 17th Feb. 1743, and executed in the Pre- 
ſence of three Witneſſes, diſpofing of his Freehold, as well as of 
this Copyhold Eſtate to the Leſſor of the Plaintiff in Fee; the 
Teſtator John Clymer having previoully ſurrendered the Copy- 
hold to the Uſe of his Will. 


The Title of the Defendants (who were Purchaſers under an- 
other William Clymer, ſecond and youngeft Son of Fohn, and 
Uncle to William the Leſſor of the Plaintiff,) depended upon 
another ſubſequent Will (or Inſtrument which they called a 
Will) made by the ſaid John, as they alledged, on the 20th of 
I Sep- 
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September 1745: Which, they contended, was at leaſt a Revo- 
CATION of his former Will in 1743. And if it be only a Re- 
VOCATION: of the former Will, then William the youngeſt Son of 
Jobn muſt inherit as Heir in Burrougb-Engliſb. 


This Will or Inſtrument of 1745, (which was nt under Seal) 
was all written by one William Medlicott, who was Son-in-Law 
to the ſaid John Clymer, (having married his only Daughter 
Amey.} | 


It was alſo indorſed on the back, in the /ame Hand-Writing 
of the ſaid Wilkam Medlicott, in theſe Words“ The Cove- 
© NANT and AGREEMENT of Jobn Clymer:” And it was wit- 
neſſed by the ſame William Medlicott and one Elizabeth Mitchell. 


The Body of it was in theſe Words, Know all Men by theſe 
„ Preſents, That I Joh Clymer of Barnes in the County of 


Surrey, Gent. have this Day COVENANTED and AGREED in 
the Manner and Form following, that is to fay; for natural 
Love and Affection which I have and bear to my Son and 
«© Daughter and Grandſon herein after named, I do make, conſti- 


ce tute and appoint the ſeveral Eſtates and Sums of Money fol- 
„ lowing, after the Deceaſe of Myſelf and Amey my Wife, to 
* come to and be given to them. But firſt of all, my Eſtate 
* called Barnes and Hopton, to my Wife for her Life; and after 
e her Deceaſe, all that Eighteen Pounds a Year, to my Son 


% William Clymer for his Life; and after his Deceaſe, to William 


« Clymer my Grandſon. And as to all thoſe Cop v HoT DU Meſ- 
„ ſuages, Lands and Tenements at Barnes in the County of 


« Surrey,” (which is the Eſtate in Queſtion) “To my Daugh- 
ter AMEY the Wife of William Medlicott, ber Heirs and A 
„ figns for ever; to take and hold the fame after the immediate 


„Death of Myſelf and ſaid Wife, and not before. Dated 20 
«« September 1745. Jobn Clymer. Witneſs, Elizabeth Michell 


« —Wilham Medlicott.” 


It happened, in Fact, that this Amey Medlicott, Daughter of 


John Clymer and Wife of this Millium Medlicott, died before her 
Father. | 
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WILLIAM CLYMER, 


In order to be better underſtood, I will 


give a ſhort Pedigree 


of the Family; and ſpecify the particular Times of their reſpec- 


tive Deaths. 


Fee, died in April 1746. He had Iſſue, by his 


died in his Life-time, viz. 7 F — 


Old Johx CLYMuNR, the Teſtator, ſeiſed bo (Aux, Wife of old John Clymer, 
T 


Wife Any, two Sons and one Daughter. 


—_ 


| 


oun CLYMER, 


ldeſt Son, died in 
his Father's Life-time 
leaving Iſſue, a Son 
and a Daughter. 


W1LLIAM CLYMER, 
Second Son, died in 


November 1747; a Wi- 
dower, without ue. 


— 


Aux CLYMER, died 


an Infant. 


Au v Sir n mir ied 
William Medlicott: She died 


in her Father's Life-time, 


ix. in January 1745, qwith- 
out ue. : 


mentioned Will of old 


Leſſor of the Plaintiff. 


Upon the Death of old John Clymer, in 1746, his ſecond 
Son William Clymer was admitted to this Copyhold Eſtate, (the 
Premiſſes in Queſtion,) as Heir in Burrough-Engliſh : The above 
John Clymer in 1743, being then uUn- 


KNOWN to every Body except the above named William Medlicott, 
V ho had it in his Poſeſſion, but ſecreted 1 it. 


This William, youngeſt Son of Yobn, 3 the Eſtate until 
17513; and afterwards aliened it to one Mitchell; Who was admit- 


ted in 1751; and afterwards fold it to one Penley. Penley was 


admitted; and afterwards ſold Part of it to Littler, one of the 
preſent Defendants ; ; Who was admitted to that Part: 


Part deſcended to Penley's Heir ; Who was admitted thereto, and 
then ſold it to Pelham, another of the preſent Detendants ; ; Who 


was alſo admitted in due Manner. 


 Medlicott, who 


was found amongſt his Papers. 


Para the Time of all theſe Tn the Leſſor of * 


Plaintiff was at firſt a Minor, then at Sea, always poor, and re- 


mained ignorant of the Will in 1747 ; till the Death of William 
produced it when dying, and directed it to 15 


delivered to the Leſſor of the Plaintiff. 


William Medlicott died in May 1747. He had the Cuſtody of 
Zoth Wills, till a few Weeks before his Death. The latter Will 
The former was delivered by the 
ſaid William Medlicott to one Edwards, about three Weeks before 
his Death: And it was, about three Months after, delivered to 
William Clymer the Leſſor of the Plaintiff; who was then about 
two Years under Age, but proved it in 1751. 


The other 
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After this Diſcovery, the Leſſor of the Plaintiff did not bring 
this Ejectment, till after an Acquieſcence of 14 or 15 Years from 


his Uncle's firſt Admiſſion to it upon old John's Death; or at 


leaſt without the Nephew's ſetting up any Claim within that 
Time; during which his Uncle Villiam, or the Purchaſers under 


him, had been 1 in quiet Poſſeſſion. 


At the Trial, the Leſſor of the Plaintiff produced and proved 
the Will of 1743: Under which, He was Deviſee of this Eſtate, 


in F ee. 


To encounter this Evidence, The Defendants 


Will or Inſtrument of 1745: 


produced this 
And Both the Witneſſes to it Eli- 
 zabeth Mitchell and William Medlicott being dead, they proved 


their Hand-Writings, and alſo the Hand- Writing of old 995 


Comers in the common and ordinary Form. 


Whereupon the Plaintiff” s Counſel inſiſted, That this Will or 


Inſtrument was, in the firſt Place, an abſolute Fox GERVY; and, 


And they called Mary Vittor, Siſter to the ſaid William Med- 
licott, who was One of the ſubſcribing Witneſſes to the Will or 
Inſtrument of 1745: Which Mary Victor ſwore, © That whilſt 
She was attending her ſaid Brother William Medlicott in his 
_ « laſt IIlneſs, and about three Weeks before his Death, He pul- 
led out of his Boſom the Will of 1743, 
„ TRUE Will of John Chymer; 


ce 


«Cc 


One Edwards was preſent at the Time.” 


and ſaid It was the 
and then delivered it to Her, 
with Directions to deliver it over to William Clymer the Leſſor 
„of the Plaintiff, or to Mr. Faulkner.” 


And She added, 


in the next Place, that in Point of Law it could NoT operate as a 
REVOCATION of the Will in 1743. 


« that 


This Edwards ko had been already called on the Part of the 
Defendants, to prove the Hand-Writing of Elizabeth Mitchell, 
One of the Witneſſes to the Will or Inſtrument of 1745,) on 


tions as She had depoſed. ik 


Pam Mary Vifor's Cross-Examination by the- Counſel for 
the Defendants, She not only perſiſted in what She had before 


being croſs-examined on the Part: of the Plaintiff, confirmed 
Mary Victor's Evidence © That Medlicott did pull the Will of 
1743 out of his Boſom, and gave it to Her with fuch Direc- 


depoſed, but alſo added That at the ſame Time that William 
Medlicott produced the Will of 1743, as the true Will of old 
Jobn Clymer, He ACKNOWLEDGED and DECLARED 7% Her 


PART IV. Vor. III, 


E 


" That 
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« That the faid Will or Inſtrument of 1745 Was FORGED BY 
% HIMSELF, ' 
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No Objeftion was made to this Evidence, by the Counſel for 
mo Defendants, at the Trial. 


The Judge and Jury (a Special One) peruſed and examined the 
two Inſtruments of 1743 and 1745, and their different Signa- 
tures ;—and took notice of the Circumſtances of the latter, being 


all of the Hand-Writing of this William Medlicott himſelf ; and 


difpoſing of a Fee to Medlicott's own Wife: And, upon the 
Whole, they were All of Opinion That it was a FoRGERY.” 


And the Judge directed the Jury to find for the Plaintiff: Which 


they did. 


On Tueſday roth November 1761, Mr. Norton moved, on Be- 
half of the Defendants, for a new Trial; upon the Foot of a 
Miiſdirection by the Judge who tried the Cauſe, upon a Point of 
Evidence: And a Rule was made to ſhew Cauſe why the Verdict 
ſhould not be ot aſide, and a new Trial granted. 


e This Cute coming on to by wud Yeſterday (19th Webel 
* T have al- 1761, ) Mr. Juſtice WIL Mor reported the * Evidence, from Lord 


ready endea- 


voured to Chief Juſtice Willes; Who tried the Cauſe, and who was ſatisfied 


throw the with the Evidence; and reported that no Ohjeftion was made, at 
Whole toge- Be Trial, to the Evidence given by this Witneſs Mary Vietor. 


ther, as clear- 


ly as I was 


able. Mr. Juſtice Milmot having made his Report, and ſeveral Addi- 


tional Circumſtances, not mentioned in the Report, havin g been 


agreed by the Counſel on both Sides; — 


Mr. Norton oe He objected to the Admiſf Fon of this 
Evidence, as being only HR AR-SA Evidence. What Medlicor? 


ſaid, ought not to be admitted or regarded: For it was not ſaid 
upon Oath, nor was there any Opportunity of (Fe ena 


Him. 


Indeed, this Evidence would 8 been of little or no Weight, 


even if he had given ſuch a Teſtimony HimszLe ; after having 


Himſelf ſolemnly atteſted this Will, as a Witneſs to it. 


This pretended Declaration was made near fifteen Years 280 
{for he died in 1747:) And yet the Ejectment was not brought 
till 1761.—This fort of Evidence ſhall not overturn a Title con- 
firmed by ſo many Years Poſſeſſion. 

2 


Beſides, 


* 


— 
— . 
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4 | Beſides, We are a Purchaſer for a valuable Conſideration, un- 
A der the Heir at Law; to whoſe Title no Objection was ever 
made. a 


Mr. Eliab Harvey, for the Plaintiff, admitted the Poſſeſſion to 
have gone in the Courſe of Deſcent in Burrough-Engliſh : But 
An obſerved that the granting new Trials is not ſo neceſſary in Eje&- 

35 ment as it may be in other Caſes; becauſe it is eaſy to bring an- 
other Ejectment. 0 es 

As to the Length of Time they have been in Poſſeſſion - 
* LZ##am the Grandſon (the Leſſor of the Plaintiff) was poor, a Minor, 
3B at Sea, and ignorant of the Will in 1743. 2 85 
oF Our Title ſtood upon an wnexceptionable Will, Their's is ra- 6 : 
6 | ther a Deed of Covenants: But they inſiſted upon it as a Te/ta- 
L mentary At and a Revocation. 


Their own Witneſs, Edwards, proved in the Courſe of giving 
his Evidence, That Medlicott did produce out of his Boſom, 
« the Will of 1743, and delivered it to Mary Victor, to be given 
to the Leſſor of the Plaintiff, or to Mr. Fawtner.” 


We called this Mary Vifor, not to give Evidence of the For- 
gery, but to impeach the Credit of their Evidence Milliam Med- 
Me: i: Es TY 


Is Medlicott had been living. He muſt have been called to 
prove the Will. And if he had ozoned © that He forged it, It 
could xot have been eſtabliſhed : Or if He had proved the Execu- 
tion of it, We ſhould have been at Liberty to diſcredit his perſo- 
nal Evidence, by fhewing © That he had Himpelf owned it to be 
* Forgery. And ſurely, We may give the samE Evidence 
after he is dead, in Contradiction to the Proof made by ether 
Perſons, of his Hand- Writing. 5 5 


In this ſecond Inſtrument of 1745, there is a Diſpoſition « to 
« Medlicott's Wife, in Fee: She died before the Teſtator. But 
it was 2 Mill, no Teftamentary AZZ, nor even a Deed. : 


This is the Verdict of a Special Jury. And Lord Chief Juſtice 
Willes compared the Papers, and declared“ That it bore the Ap- 


pearance of a Forgery.” The Jury thought ſo too. And their 
Verdict ought to ſtand. WP 1 e 


| 1 


* 


e 
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Lord MAN SFIELD ordered both the Wills or Inſtruments 
to be produced — to Day: To which Time it was 


adjourned. 
And they being now, accordingly, produced 


Mr. Norton for the Defendants, proceeded, to the following 
Effect. We could have proved this Will, even without calling 
Medlicott, if both the Witneſſes had been living: Or if Medli- 
cott Himſelf had been alive and been called, He might have ex- 
plained the Occaſion of his ſaying ſuch Words to ſuch a Perſon 
and at ſuch a Time. 


The Conſequence of admitting ſuch Evidence as this i is, would 
be fatal: And no Purchaſer under a Will could be ſafe. 


Here were many notorious Changes of the Property; and an ab- 
ſolute ah 0. end all the Time, by the Leſſor of the Plaintiff. 


The Wills are now Both of them be the Court. That of 
1745 enures either as a Will of Copybold Land; or as a good 
Writing to appoint the Uſes of a e of Copyhold Land; 
or, at leaſt, as a Revocation of the Will made in 1743. 


Firſt, It is a good Will of Copybold Lands. Copybold Lands 
are not within the Statute of Frauds: And no Witneſſes at all are 
neceſſary to ſuch a Will. It is a good Will under the Statute of 

32H. 8. c. 1. Hen. 8. * That Statute only IIs That it be a Will 22 
„ Writing. 


I agree that here is no Diſpolition of the perſonal Eſtate, or 
any Appointment of an Executor. But ſtill it is a good Will of 
8 Land: For neither of thoſe are neceſſary in a Will of 

Copyhold Land. It gives an Eſtate for Life to his Wife, with 
118 to Willam Clymer, under whom We claim. And 
the Eccleſiaſtical Court have received it, and ſuffered it to be 
pos as a Will. 


Secondly, It is a FR Inſtrument to appoint the Uſes + a "RE; 


render. 


ANY Writing | 18 ſufficient for this Purpoſe : : It needed not any 
Atteſtation. 


Thirdly, At leaſt Is will operate as a Revecation. 


I Revocation 


8 D 8 l * — 
- wth 
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Re uocations are favoured, both in Law and Equity. There are 
many Methods of Revocation: A Will may be revoked by mere 
Operation of Law, without the Intention of the Party. A Feoff- 
ment without Livery, a Bargain and Sale without Inrolment, a 
Ci without mee are luthcient to do K. 04-4070 ; 


Bu by his own At, A Man may. by Writing revoke One win, | 
without making Another. 


" Before: the Statute of F rauds, He might ave revoked it ver= 
bal, by mere Para only. 

Any At 3 gent wich the Win, though ineffeBtual 10 the 
Purpoſe it was intended for, yet being done by the Maker of the 
Will, is a Revocation; Becauſe it ſhews his Intention to revoke 
he Diſpokition He had before made of his Eſtate. 


This Writing fully ſhews the Animus revocand;- Which alone is 
ſufficient. It is indeed a very inaccurate Inſtrument : But it is 2 
Writing ; and He ſays I have agreed that my Eſtate ſhall go ſo * V. ante 
« and fo.” And this Will or Writing ſhews his Intention of af. 2745: 
total Revocation of the former: For, by. this, he diſpoſes of his 


Land to a very different Purpoſe from the former en of 
it vp 4 the Will of 2743. (4 £2 EDM 


1 Wills were fied 1 in Court. 


Mr. Harvey and Mr. L were 60 the Leſſor of the Plaintiff, 
17 lian her, the Grandſon. AT 


They obſerved that Mr. Norton's Objection was eonkned to, 
the Evidence of Mary Victor, Siſter to William Medlicott, One of 
| the Witneſſes to the Will of 1745: And they obſerved too, that 


her Evidence was corroborated by the Evidence of Mr. Edward. 
One of their own Witneſſes. 


But it was to be further obſerved, they ſaid, that the Verdict 
was not founded on this Evidence oNLV. For the ſpecial Jury ac- 
tually /aw and deliberately peruſed the Will or Inſtrument of 174.5 ; 
and upon ſuch View, Inſpection and Examination, and upon all 
the Circumſtances of the Diſpoſition, they judged it to be a 

Forgery.—Beiides, no Objeftion was taken to this Evidence, at 


rhe Trial. They might have objected to it then, or demurred 
5 it. 


Pax IV. Vox. III. 2 — As 


— 
4 — * — — — 
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As to Apes beer. The Leſſor of the Plaintiff was but 
ſeventeen Years of Age, when his Grandfather died; was always 


Poor and was at Sea, the moſt Part of his Time. 


But as to the Evipzxex itſelf—It was frictiy and legally ad- 
miſſible. It was not given in order to prove the Forgery; but to 


' DISCREDIT their Evidence ariſing from the Proof of Medlicott's 
Hand. Medlicoff muſt have been called, if living; and would 


have overturned the Will or Writing of 1745, by giving this 


Evidence of what Mary Victor ſwears he owned to Her. The 


preſent Proof is only © That He was a ſubſcribing Witneſs.” 


And this Evidence might be and was proper to be given to take 


off the Force of ſuch his Atteſtation. 
As to the Legal Operation of this Will or Inſtrument of 1745— 


Firſt, It is 10 good Will of Land of any Kind : There is no 
Animus teſtandi; no Publication; no Mark of a Will. 


Secondly, Neither can it be a ſufficient Appointment of the Uſes 
of a Surrender made to the Uſe of a WIIL; when it is not 4 


ill at all, nor even a 8 Appointment. 


C. 2. c. 3. 


Thirdly, 
Will. Here are no Words of Revocation ; no Declaration of an 


Inclination to it : No fuch Intention appears. Revocations are g 
not favoured now: The Statute of“ Frauds ſettles the Point, in 
what Manner they ſhall be made. 


and Sales inrolled, and Grants operate by Relation to the Life- 


time of the Teſtator: And a Feoffment without Livery, a Bar- 
gain and Sale without Inrolment, or a Grant without Attorn- 
ment, are only incomplete. 
« Feoffment in Fee, 


in Moore 429. and 1 Ro. Abr. 615. pt. 3. 


of Copybold Lands. 


Little or Nothing is to be found about Revocations of Wills 
But it has never been determined That 
«<a Will of Copyhold is not within the revoking Clauſe of the 


«6 Statute of F rauds.” 


A Will of Copyhold Lands can not no be revoked by Parol: - 


It muſt be by ſome other Will declaring the ſame. 


In the Caſe of 
Eggleſton et al. v. Speke, 3 


I _ — 


Nor can it operate 2s 2 REvocaTioN of the former 
Feoffments to Uſes, Bargains 


But a nere Covenant © to make a 
without more, is no Revocation of a 
Will: As was determined in the Cafe of Montagu v. Jeaferey's 


Med. 258. the ſecond Will did not 
operate as a Revocation of che former; becauſe it was not a good 
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Will in all mm and there was no ſuch declared Intention. 


Carthew 79. S. C. 


But a mere Covenant and Agreement will not revoke a Wil. 


1 Ro. Abr. 615. pl. 3. Title Devſe, Letter P. And yet that 
was a Covenant in purſuance of a Marriage : Which makes 4.8 


very ſtrong Caſe. 


The Words « ende and abpoin are not tfamentary 
Words: Nor is there any Publication * Ss Writing. It is nor 


under Seal: Which it ought to be, in order to revoke what is 


under Seal. Therefore, as an Appointment, It ean not revoke the 
former Will. It ought alſo to have been done in the Prefence 


of three Witnefles, by the Statute of Frauds. The twenty-fecond 


Section takes Care of the Revoration even of Wills of PERSONAL. 


Eſtates ; though it does not meddle with the making them. And 


this is a Ground for a Preſumption © That the Legiſlature con- 
<«« fidered Copyhold Wills to be within the Proviſion of the Statute, 
« as to the Revacarhn of THEM, too. 


The Revocation i in the preſent Inſtance, muſt be extended to 


the Will of the Freehold as well as of the Copyhold, if it ope- 
rates at all: It can not operate as a Revocation of Part of the 


former Will, and not as a Revocation of anotber Part. It muſt 
be an Intention to revoke the Yhole: It muſt intend to give 


to another, as well as to take from the former. In the Caſe of 
Onions v. Tyrer, 1 Williams 345, Lord Cowper argues upon this 


Principle, 7 That if the ſecond Deviſee 799% Nothing, the firſt 


© Devifee could /o/e Nothing. But in this Caſe now before the 


Court, Nothing is given to any other Perſon. This Covenant is 


The Denn can not be Purchaſers for a valuable Conſi- 


the Defendants confulted C ounſel upon the Validity of it. 


This Evideher i „ e! becauſe it was the ſolemn De- 


no Revocation of a Will. 2 Peere Williams 623. Cotter v. Layer. 
And it can not take Effect as a tellamentary Revocation. 


deration, under a public Notoriety ; and without Notice of our 
Claim. All the Purchafes were under Notice of a Will: And 


claration of a dying Man to his neareſt Relation; which is equal 


to an Oath: For fuch Declarations of dying Men have been 
admitted as Evidence even in Caſes of Murder. So that it 


ought not be called © MERE Hearſay Evidence.” 


But their Objection comes too late; as it was not taken upon 


the Trial: They even croſf-examined the Witneſs, So is Lucas 
_ Rep. 202, 203. H. 12 Ann. B. R. Queen v. Corporation 'of 
Heſſſon — If Counſel do not, at the Trial, inſiſt upon an Ob- 


«« jection 
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Jecdion there dacht to be no new Trial.” H. 2 «Wa 2. Fer- 
Gibb. 40. Anonymus. Mr. Lee moved for a new Trial, becauſe 
his Client had made a Miſtake in Point of Evidence: And it was 
defiied; becauſe 60 i — non nn. Furs Sulſer- 


IN viunt." 


This expreſs Beiden of che direct Pear came out. upon 
Mr. Knowler's CRoss-Examination of our Witneſs (this * 
Vattors) not upon aur Examination . — ie tony] | 

Mr. Norton, in Reply.— This will of 174 6, ſays cc 7 ae 
«my Lands to come to and be given to, &c. It can not be a, 
Covenant to ſtand ſeiſed: There is 20 Seal, no Covenantee ; and be- 
ſides, it is Copybold; of which there cannot be a Covenant to 4. 
TN: It muſt operate as a Revocation. 


Wills of Copybolds are not within the Statute of 8 ; . 
as to the Making or as to the Revocation of them. They ſtand 
juſt as they did: The revoting Clauſe can never extend to them, 
when the enacting Clauſe does not. 


As to the Caſe of E 881 hon et al. v. . 3 Mad. 5 — 
The Nature of the Eta” is different from this. This i is a Re- 
vocation of the Will in Taro, quoad the Copybald Land. 


A ll may be good a as to o Copybold, though bad a as to Freebell: 


Therefore ſo alſo may a Revocation be. 


An Inſtrument may operate as a  Revocarion ; ; though it be void 
as to its profeſſed End and Intention: As, for ee a Will, 
. Land to a Papiſt. 


As to the Caſe! in 1 Peere W tlhams 34.5. here was 10 Inten- 
zion to revoke the Will, and let in the Heir at Law. 


But! in die preſent Caſe, the two Acts of the N are in- 
confiftent. This is zct 4 Covenant to do the Thing; but n, 
doing it: It does not Teſt 1 2 Future. 


Nething 1 by a F coffinent, without Livery; ; or by a Bar- 
gain and Sale, without Inrolment; or by a Grant without At- 
tornment : And therefore in ſuch Cale, there can be no Refe- 
rence backwards. 


Lord MansFitELD— The Defendants came to the Trial, ap- 
prized of the Plaintiff s Title, and prepared to encounter it. 


. ">> 
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There is no Doubt as to the Will of 1743; which is the Plain- 
tiff's Title. The only Anſwer to it, which the Defendants now 


alledge, is © that the Inſtrument of 1745 han revoked it.“ And 


they do not ſuggeſt that they can give any new Evidence in ſup- 


port of that Inſtrument or the Point of Revocation. - The Jury 


have found for the Plaintiff: Conſequently, * that the Will of 


1743 was not revoked.” Lord Chief uſtice Witlles is ſatis- 


fied with the Verdict. This Motion therefore and the Argu- 


ment in ſupport of it, as there is no Pretence that the Defen- 


dants can mend their Caſe upon a new Trial, is in the Nature of 
an Appeal from his Opinion. 


There are three Grounds, any One of which, if made out, is 
ſufficient to ſupport this Verdict. If the Inſtrument of 1745 
was forged; If it was obtained by Fraud and Iupgſitian, tough 


not forged; Or, . 1285 and N executed, if it be no 
Revocation. 


As to the firſt Ground, The Defendants complain, That the . 


Chief Juſtice miſdirected the Jury, by leaving to them as Evidence 
the Declaration of Medlicott © that he forged it. 


Ae It came out upon their own E d. They. 


made no Objection to it at the Trial, and it certainly was a Cir- 


cumſtance proper for the Jury to conſider. The Competence 
of Evidence depends upon the Circumſtances under which it is 
given. The Will of 1743 is ſet up after fifteen Vears. It was 
neceſſary to ſhew how it was ſecreted, and how diſcovered- The 
Declaration of Medlicott in his laſt Illneſs, when he produced 
and delivered it for the Uſe of the Plaintiff, is allowed to be 
competent and material Evidence. The Inſtrument of 1745 was 
equally in his Cuſtody and ſecreted. The Account He gave of 
it in his laſt Moments is equally proper. Even though it had 
been upon an Examination by the Plaintiff, (eſpecially as it was 
All written and witneſſed by Him, and gave the Premiſſes in 
Queſtion to his Wife, ) As the Account was a Confeſſion of great 
Iniquity, and as He could be under no Temptation to lay it, 
but to do Juſtice and eaſe his Conſcience; I am of Opinion“ The 
Evidence was proper to be left to the Jury.“ 


But independent of this Declaration, Forgery or Fraud was ap- 
parent. Medlicett appears to have been a bad Man. It is All 
written by Him, and gives the Fee to his Wife, in prejudice of 
Jobn Clymer's, Male Iſſue. It is worded as an irrevocable. Set- 


tlement ; without Cauſe or Conſideration. Medlicott never dared 
Paxr IV. VIH... — 


y— u NR oet — 
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to produce it; and choſe rather to conceal the Will of 1743, that 


the younger Son might be admitted and poſſeſs the Premiſſes. 


Conveyance. It is no Agreement with any Body. 


not have been obliged to perform it. 


But laſtly, This Paper is No Revocation. It is no Will: And 
therefore can not dire& the Uſes of the Surrender. It is no 
It does not 
purport having been delivered to or for the Uſe of any Body. 
There is no Proof that it was out of the Cuſtody of 
before his Death. It ought not to have been 5 of his Cuſtody; 
becauſe it is voluntary and without any Conſideration. He none 6 


more than his bare ſaying that He intended to make a Will or 


« Surrender to the Uſe of his Daughter, in Fee; and did Nei- 
ther. An INTENTION to revoke by a future Act which a Man 


can not be compelled to perform, is no Revocation, till the 


Act is done. All the Caſes are ſo: And the Reaſon is Evident. 


It is to no Purpoſe, to grant a new Trial; becauſe J am ſatis- 


fied that the Verdict is, in every light, agreable to the true Juſ- 


tice of the Caſe. 


Was it a meaſuring Caſt, or if the Deinen had been Jur- 
prizes by the Plaintiff's Title, I ſhould have 2 otherwiſe. : 


The Defendants are Purchaſers from the Heir of a Copyholder 


duly admitted. There has been a Poſſeſſion above fifteen Years, 
The Title ſet up by the Plaintiff, is a Will concealed. 


But, be theſe gde chende as they may, The | 
Trial had is ſatisfactory beyond a Doubt: And the Defendants 


can not mend their Caſe. Therefore it would be vain and vex- 


Monday, 23 


Nov. 9 


atious, to grant a New Trial. 


The Three Other Judges declared their entire Concurrence ; ; 
but* declined + ar ow upon it, or entering into particulars, as 


Lord Mansfield 


ad ſo very fully gone through i it, 
Per Cur”. 


The RuLEe muſt be piscyuaRGED. 


Rex verſus James Wheeler, 


H E Defendant came up, to receive the Judgment of the 
Court; having been reported in — ; 


The 


ohn Ct mer, 


Then it amounts to no 


+20 I 


% 
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The Contempt was this—The Defendant Wheeler being a 
Vintner, had bought two Pipes of Wine of one James Stuart 
Tulk: Which Wine the Defendant aſſerted to be adulterated and 
bad, and therefore refuſed to pay for it. Whereupon Tull brought 
his Action againſt Him for the Price. At the Trial, the Mat- 
ter was, y CONSENT of both Parties, (probably, to conceal the 
Secrets of the Trade, and the Nature and Degree of mixing,) 
referred to the Arbitration of one Mr. Charles Corderoy : Wheeler 
conſented to abide by his Award, and NOT 79 bring any Bill in 
EquiTY. This Rule of Ny/ Prius was made a Rule of this 
Court. Corderoy awarded ** that Wheeler ſhould pay Tulk a cer- 
„ tain Sum of Money, (about 20/.) for this Wine.” Wheeler 


refuſed to pay the Money awarded; and moved this Court «to 
«« ſet aſide the Award.” 


Upon hearing chat Motion, The Court thought e was no 


Ground to ſet aſide the Award; but that it ought to be 


formed. Upon which, the Defendant performed the Award, 


bring a long Bill in the Court of Chancery. The Plaintiff here 
(Detendant in Equity) moved this Court for a Rule to ſhew 
Cauſe why an Attachment ſhould not iſſue againſt Him, for 


and paid the Money. Afterwards, He was ſo ill adviſed as to 


bringing a Bill in Equity, contrary to | the Rule of this Court 


made by Conſent. 


0 pon the Manas: The Court jetted their Reſentment, and 


mangle a Rule to ſhew Cauſe. 


The Vecedion then coming on, The Defendant filed a ſupple- 
and | praying an Injunction and Relief. 


The Plaintiff here (Defendant in Equity pleaded, in Bar, the 


Rule of this Court : Which Plea was allowed. 


Upon ente Cauſe 1 a the PEEP ORs The 
Court, from abundant Indulgence, heard, a ſecond Time, every 


mental Bill in Chancery, ſtating the Motion for an Attachment, 


Thing which could be ſaid to impeach the Award. But they 


continued of their former Opinion, in ſupport of the Award: 
And the Rule for the Attachment was made abſolute of Courſe. 


He was taken up upon the Attachment : And 8 
were filed. He was examined: And the Interrogatories and Ex- 


amination were referred to Me. I reported him in Contempt: 


For he explicitly owned the Fact of bringing an Original and : 


Supplemental Bill in Chancery; though He pretended that He 
1 did 
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did not underſtand that he had ever conſented “ not to bring a 
« Bill in Equity,” nor ever meant any ſuch Conſent. | 


Afterwards, upon his being driven to the Brink of Commit- 


ment, He was forced to ſubmit : And it was referred to Me to 


Inquire “ Whether he had procured the Bill brought by him 
againlt “ James Stuart Tulk, Charles Corderoy, and James Feſter- 


wy fen in the Court of Chancery, to be diſmiſſed ;” and allo to li- 
quidate and aſcertain the Amount of the Coſts out of Purſe 
of the ſaid James Stuart Tull, Charles Corderoy, and James | 
Healer ſon, occaſioned by his having filed a Bill and proceeded in 
Chancery againſt them, in Contempt of the Order of this Court. 


And the Court adjourned the Conſideration of the Judgment for 


his Contempt, until after I ſhould have made my Report. 


Immediately after the Making this Rule, the Defendant diſ- 
milled his Bill in Chancery; and readily attended and ſubmitted 


to the Taxation of all the Coſts which the three Perſons menti- 


oned in the Rule had been put to, out of Pocket, as well in the 
Court of Chancery as in this Court, ariſing from his Contempt: 
All which Coſts, (which were amply allowed, purſuant to an 


Intimation from the Court That they tought to be ſo, and 


amounted to 87/. 4.5.) he immediately paid: And perhaps his own. 


might be a8 much more, at leaſt. 


All which was now Jaid before the Court: And Nothing re- 
mained, according to the ordinary Courſe of Proceeding, but for 
the Court to have paſſed 3 upon Him for his Contempt. 


T' HE "Coon. was tinwilling to puniſh Him further, by Fine 
and Imprijonment ; ; as He had imarted ſeverely: And yet, as his 


Contempt was ſo obſtinate, they did not Care that a Sight Sen- 


tence ſhould ſtand upon their Records. Therefore they waved 
giving Fudgment, by Conſent. 8 5 8 


They ſaid, They would not receive more Complaints now, 
upon this Occaſion: But that the Attorney and Counſel were 


equally guilty of the Contempt, and more Criminal; And if it 
ever happened again, They would proceed againſt Them, 


Nite his Cale is a ſtrong Proof how far a Contentious Spi- 


rit, with bad Advice, may go. The Sum awarded was but about 
204. The Cauſe in Chancery went no farther than a Plea: If 
it had proceeded to an Examination of Witneſſes and a Hearing, 


the C oſt s muſt have been conſiderably more. And it was with- - 


out the leaſt Chance of Succeſs: For, every Ground of Relief 


2 | in 


_— — ” E 


—_ 
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in Equity, againſt an Award, is egually open in Tuis Court; upon ; 
a Motion, in a ſummary Way, © to ſet it aſide.“ 


AD. eau 
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8 No Man would accept of being an Arbitrator, if He was liable 
_* to be harraſſed with a Chancery-Suit for his Pains. 


1 Tur Cour (for the Reaſon above given) only made a Rule 


that his RECOGNIZ AN CE ſhould be DISCHARGED. | 


Roe, ex dimiſſ Duke of Bolton, ver/us Grantham. Turkey, 24 
| | | Nov. 1761. 


H Is Cauſe ſtood in the Paper, for Argument of a Special 
2 Verdict found at the Aſſizes for the County of Devon, 
upon an Ejectment brought by the preſent Duke of Bolton for 
Lands in Eaft Portlemouth in that County; Part of the Eſtate 
which had once belonged to Robert Willougbby Lord Broke, and 
which had been ſettled by a private A of Parliament made in 

27 H. 8. upon the Anceſtors of the preſent Duke of Bolton, with 
> a Clauſe to reſtrain Alienations, except for the Jointures of Wives 
= for Term of Life, &c. 55 5 

The Special Verdict was long: And there was a long Argu- 

ment upon it, at che Bar. But the Queſtion was no more than 

« Whether the Ducheſs of Bolton could leaſe the Lands ſettled 

upon Her for Life, under the Power given by the Exception 

in the faid Act; for three Lives, or Years determinable upon 

three Lives; that being the uſual Manner of leaſing in the 
Country where thoſe Lands lay, and the uſual Manner in 

«© which they had been leaſed.” 8 5 


Tux CouRT was clear © that ſuch Power not having been given 
to Jointreſſes by the ſaid Act of Parliament, could not be IM- 


„ PLIED., It would therefore be of no Uſe, to report the Caſe 
at /arge. oY Ly 5 


ec 


Per Cur. 


JuDGMENT for the PLAINTIFF. 


Medhurſt verſus Waite. * Friday, 27 


| ; Nov. 1761 
| PON a Motion for a new Trial— | 3 
It appeared upon the Report of Mr. Juſtice Vilmot who tried 


the Cauſe, That this was an Action brought by an Alehouſe- 
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*g Co. 46. Deputation ought, at leaſt, to have been in“ Writing; and alto 


Karl of 


Shrewſbury's 


Caſe. 


274. Phelpe 


v. Winſ⸗ 
combe. 


keeper in the Hundred of Evinger in Hants, againſt a DR PUT y 
High Conſtable, for billeting Soldiers upon Him: And that the 
High Conſtable living at a Diſtance, had appointed the Defen- 
dant his Deputy, by Parol only; and to do this Buſineſs of Quar- 
tering Soldiers for Him, during the Whole Time of his Conti- 
nuance in that Office. | 


The Queſtions were—(Firſt) Whether a High Conſtable is a 
Common-Law Officer; (Secondly) Whether a High Conſtable is 
within the Word © ConSTABLE'” in the annual Mutiny Act, fo 


as to impower Him to billet Soldiers; and (Thirdly) Whether a 


High Conſtable can appoint a Deputy for this Purpoſe. 


Mr. Juſtice }ilmot reported, that at the Trial, He was of 
Opinion in the Afirmative, on all the three Points. 


Mr. T, Buri and Mr. Serjeant Davy, on Behalf of the Plain- 


tiff, argued to the contrary ; and particularly inſiſted that the 


that the Deputy could not billet them in his + own Name. 


+ 1 Ro. Rep. The Conſtable of the Hundred can not billet Soldiers, in 
Places where there are other Officers: The Act only gives him 
This 


this Power in the Abſence of the Officers cf the Place. 


appears particularly from & 35, 36. of this Act. So, by 2, 3 Ed. 


. combe, 3 Bulſtr. 77. 


6. c. 10. about making Malt, The Power of viewing it is given 
to the Conſtable of the Town where it ſhall be made or put 
to Sale. - 


Secondly, But, at leaſt, He could 207 appoint a Deputy for 
tb:s Purpoſe. This Perſon, the now Defendant, was never ap- 
proved of nor ſworn. 1 = 


In the Act of 1 V. & M. c. 18. $7. there is a Proviſion about 
Diſſenters choſen Conſtables, © that they may execute the Of- 
« fice by a Deputy that ſhall comply with the Law.” But the 


Perſon appointed under this Act could not be a Deputy, but a 


Conſtable in his oxwn Right. 


No Judicial Officer can appoint a Deputy. Phelps v. Winch- 
1 Ro. Rep. 274. Moore 845, 2 Danv. 
482. Pl. 1. 85 


An Under Sheriff can not exerciſe a Judicial Act. Hob. 13. 
Sir Daniel Norton v. Simmes. Noy 21. Bandal's Caſe. 


High 
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= \ High Conſtable is in, ſome reſpect, a Judicial Officer: And 
the Billeting of Soldiers is a Judicial Act. This Act is the Effect 
9 of the Judgment of the Agent: And an 1 Appeal \ is given-from 
4 his Act. 


1 By 9 Ed. 4. 5 31. A Sheriff can not make a Nears to take 
HBreecurity upon a Supplicavit; though, to tate the Party, He may. 


Mr. W, ebb contra, for the Defendant. 

3 Firſt. A Hegh Conſtable is included: in the Mutiny-A&: The 
| Words are Conſtable, Tything-man, Head-borough, or other 
Officer.“ 

Secondly, He may . 4 Deputy for this 92 


Firſt He argued from the Act itſelf. 


= Lord Mansr1e:.p—Surely, it is impoſſible to maintain 
7 that a High Conſtable 1 is rot within the Ack. a 


Mr. IW, ebb—Proceeded to the 


Second Point—He may appoint. a Deputy upon Io particu- 
| lar Occa/i mn 


? Bu Itr. 77. | Phelps v. cken 3 Keb. zog. 1 Siderſ. 
350. are Cafes of ſlanding Deputies: And Lord Hale adopts all 
the Doctrine laid down! in the Caſe of Pe v. Winchcomb. 
Nalin Security is is a Judicial AR. 


The Counſel for the Plaintiff, in Reply, confined themſelyes 
now to the ſecond Queſtion. 


This is a permanent, conftant, general Deputy as to all Acts of 
this Kind: Not a Deputy pro ed vice. 


- = Lambard ſuppoſes the Caſe of Phelps v. Winchcomb to have pro- 
5 ceeded rather upon Toleration, than upon Law. 

In 701g Inſtance, the Duty is Judicial: And the Appeal proves 
That this was the Idea of the Law.” 


= 8 
Þ < >= 3 xs 5 
2 
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If a Man be bound by Tenure, to execute the Office of Con- 
table, and appoint a Subſtitute, that Subſtitute Himſelf is worn 
cg Mm: He 1 is not a Deputy. | 
1 2 An 
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An Under-Sheriff can not execute a Writ of Partition. 


Lord MANSFIELD—All theſe Niceties were never thought 
of, by thoſe Perſons who have for many Years drawn the 
Mutiny-Acts. They are not drawn by Gentlemen of the 

Profeſſion of the Law. And the Nature of the Thing, as 
well as the Intention of the Legiſlature requires that People 
ſhould not be liable to Actions for honeſtly executing 
them. 


Theſe Acts are FELT TE" to guard the Civil Authority againſt 


the Military. 


The Act now under Conſideration certainly e a High 
Conſtable: And He may appoint a Deputy to this particular mi- 
niſterial Act. This is a miniſterial Act: And a Conſtable may 


appoint a Deputy to do miniſterial Acts. 


It is taking the Definition 700 e to ſay «© That Every 


« Act where the Judgment 1 is at all exerciſed, is a Fudicial Act: 


A Judicial Act is ſuppoſed to be done Pendente lite 8 ſome 
Sort or other.) 


This Gee is che moſt convenient, and agreeable to the 


Rule of Law in Caſes of appointing Deputies. 


Mr. Juſtice Drxisox concurred in Opinion with His Lordſhip. 


80 wa did Mr. Juſtice FosTER : And 


Mr. Juſtice WII Mor continued of the ſame Opinion He 
Was * the Time of the Trial. . , 


He faid, He would only now add, that He had looked a good 


deal into the Nature of the Office of High: Conſtable ; and that 


Saturday, 285 
Nov. 1761. 


he found it to be much more ancient than the Time of Ed. 4. 


Per Cur.” unanimouſly— 


Rur DISCHARGED. 


Rex verſus George Scott and Edward Hams. 


'H I'S was an Indictment for a Riot; and conſiſted of two 
Counts only; there being no Count added, for an Aſſault. 
1 T he 
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The Firſt Count charged That George Scott, Lewis Delavoux, 
Samuel Auſtin, Edward Hams, Walter Bray, and John Chaplin, 
with Force and Arms, at, &c, in the Street and common High- 
way there, called the Strand, unlawfully, violently, and routouſly 
* did aflemble and gather themſelves together, to diſturb the Peace 
* of our ſaid Lord the King; and fo being then and there aſſem- 
bled and gathered together, they the ſaid G. S. L. D. S. A. 
E. H. V. B. and J. C. then and there unlawfully, riatouſiy and 
* routouſly did follow and walk after One Felix Sarrant, Gentleman, 
then and there paſſing along the Strand aforeſaid, and then and | 
there being in the Peace of God and of our faid late Lord the 
King, from and out of the Strand aforeſaid, unto the Dwelling- 
houſe of Him the ſaid F. S. ſituate in Blue-Croſi-Street in the 
Pariſh and County aforeſaid, inſulting, abuſing, menacing, and 
hollowing after Him the ſaid F. S. whereby he the faid F. §. 
was then and there put in great Peril and Danger of loſing his "1 
Life; and other Wrongs to the ſaid F. S. then and there unlaw- 
fully, riotouſiy and routouſiy did, &c. &c. | 
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The ſecond Count charged that George Scott, Lewis Delavoux, 
and Edward Hams, with Force and Arms, at, &c, in the faid 
Street and Highway there, called Blue-Croſi-Street, near the 
Dwelling-houſe of the faid F. S. there ſituate, unlawfully, riat- 
cy, and routouſly did aſſemble and gather themſelves together, 
to diſturb the Peace of our ſaid Lord the King, (He the ſaid 
F. S. then being in the ſame Houſe and in the Peace of God and 
our ſaid Lord the King ;) and ſo being then and there aſſembled 
and gathered together, they the ſaid G. S. L. D. and E. H. did 
then and there unlawfully, riotouly and routouſly make, and cauſe 
and procure to be made, a large Fire in the Street and High- 
way aforeſaid; and in the ſame Fire then and there unlawfully, 
riotouſly, and routoufly did burn, and cauſe to be burnt Him the 
ſaid Felix Sarrant in Effigy; And they the ſaid G. S. L. D. and 
E. H. then and there unlawfully, riotouſiy, and routouſiy did re- 
main and continue in the Street and Highway aforeſaid, near the 
Fire aforeſaid, for a long Time (to wit, for the Space of two 
Hours and upwards,) hollowing, ſhouting, firing Guns, Squibs, 
and Fireworks, and miſbehaving themſelves; And other Wrongs 
1 Ae ſaid F. S. then and there unlawfully, ri9toufly, and routou/ly 


Mr. Morton had (on Saturday the zoth of May laſt) moved in 
= Arreſt of Judgment: For that only Two of the Defendants had 
been convicted; The * Reſt having been acquitted. Whereas ; 
Three Perſons, at the leaſt, are neceſſary to conſtitute a Riot: " Ivy 
And as this is an Indictment for a Riot, and only Two are found Two were 
guilty, there can be no Judgment given againſt them. os. ets 
Parr IV. Vor, IH. 1 Aae 


* The Fact 
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And to prove * that if ſeveral Perſons be indicted for a Riot; 
% and two only found guilty, and the Others All acquitted, Judg- 
« ment ſhall be arreſted, becauſe a Riot can not be committed 
« by two Perſons only; He cited Popham 202. Hariſon v. Er- 
rington (the ſecond Error afligned:) Alſo Rex v. Sudbury, Heapes, 
and Others, 1 Ld. Raym. 484. 2 Salk. 593. and 12 Mod. 262. 


All S. C. in Point. And if another Offence be added, in the. 


ſame Count, it does not vary the Caſe: So is Rex v. Co jon et al. 
3 Mod. 72. 


Mr. Norton and Mr. Stow now „bete Cauſe, on | Behalf of 


Sarrant (a Quack Doctor) the Proſecutor, why Judgment againſt 


the Defendants ſhould not be arre/ted. 


and no other Count laid, Three Perſons at leaſt ought to have 


It has been obj efted 5 that it being an Indictment for a Riot, 


been found guilty; Or elſe, it can be no Riot. 


But where the Inditment i is 5 that the Defendarits ; cum . 
« fig alij y committed a Riot,” there Two only may be found guilty ; 


and Judgment ſhall be againſt them. 1 Sir F. S. 196. Rex v. 
Kinnerſley 7220 Moore. And ſo Holt held in the Caſe of Rex v. 
Sudbury et al'.— Theſe Two, with Others (Six in all,) are here 


charged: and Two of the Others are dead, without having been 


either convicted or acquitted. 


| Mr. Morton, contra, for the rae In the Caſe cited from 
Sir F. S. 196. {Rex v. Sudbury, Heapes, et al:) it is ſuppoſed 


«« That the Defendants together with other Perſons unknown, were 
«« guilty.” But in the preſent Caſe it does not appear that any 


Others were guilty, beſides theſe two: For here is no F inding 


as to the two dead Perſons. 


Lord Manarieioaudia were indicted: Two of th are 


acquitted ; Two are dead, untried. The Jury have found 
theſe two to be guilty of a Rior: Conſequently it muſt 


have been Yogether with thoſe Two who have never been 
tried; as it could not otherw!1 fe have been a RIOT. 


Per Cur. 


RULE DISCHARGED. 


The End of Miclaelmas Term 1761. 2 C. 3. 
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Rex verſas Barker et al. 3 _— 


Jan. 1762. 


'N Wedneſtlay roth of June FF Mr. Norton moved 
for a MaNDAMus to be directed to the ſurviving Truſ- 
tees under a Deed of Releaſe made by one Charles 
Vinſon to Fobn Enty a Diſſenting Miniſter at Plymouth, 
und other Truſtees, ſettling .a then new-built 8 
Garden, &c, upon the ſaid Truſtees, in Truſt amongſt o 
Things) To ſuffer the Meeting-Houſe to be for the public 
_ « Worſhip of God by ſuch Congregation of Proteſtant Dif:nterr 
„ commonly called Preſbyterians, as ſhould fit under and attend 
the Miniſtry of the faid Mr. Fohn Enty or ſuch other Preſby- 
* terian Miniſter or Miniſters as mould in his and their Room 
El ſucceſſively, in all Times then coming, be, by the Members 
in Fellowſhip of the ſaid or ſuch like Congregation or Congre- 
gations, regularly and fairly choſen and appointed to be the Mi- 
cc niſter, Preacher or Paſtor, to preach in the ſaid Meeting; 
requiring them to admit Chriſtopher Mends to the Uſe of the 
PuLPeIT thereof, as Paſtor, Miniſter, or Preacher there; He the 
laid Chriftopher Menas being duly elected thereto. 


446 


He produced an Affidavit of the Facts, and of Mr. Mends's 

; Election; and of Demand and Refuſal of the Uſe of the Meet- 
ing-Houſe: And cited the * Caſe of Rex v. Bloore, P. and Tr.“ Vide ante 
1760, which was a Mandamus to reſtore William Langley to the 3 . 
Office of Curate of a Chapel; And the Rule was made abſolute 


upon this Principle, That where there is a temporal Right, this 
Court will aſſiſt by Mandamus. 


DP > Aa 


3» Lord Mans+1zLD took this O portunity of declaring, That 
1 the Court had thought of To Caſe of the Curate of the 
1 Chapel of Calton, 8 the Determination of it, as well 
4s before: And they were e ſatisfied with the 
= * | Grounds 
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| Grounds and Principles upon - which that Mandemus was 
granted. 


Where there is a Right to execute an Office, perform a Ser- 
vice, or exerciſe a Franchiſe ; (more eſpecially, if it be in a 
Matter of public Concern, or attended with Profit ;) and a Per- 


ſon is kept out of Poſſeſſion, or diſpoſſeſſed of ſuch Right, and has 


no other Specific legal Remedy; This Court ought to aſſiſt by a 


Mandamus; upon Reaſons of Juſtice, as the Writ exprefſes— 


% Nos A. B. debitam et feſtinam Fuſtitiam in hac pre 2 vo- 


« [entes, ut eſt juſtum; and upon Reaſons of pu 


lic Policy, to 
preſerve Peace, Order, and good Government. 


The interpoſing this Writ where there is no other Specific . 


MED, is greatly for the Benefit of the Subject and the Advance- 
ment of Juſtice. The ſpeedy Deciſion of the Queſtion, in that 


Caſe which has been mentioned, by an immediate Trial in a 


feigned Iſſue, thews it. 


This Caſe is not indeed quite thi ſame as that was: But ſtil! ; 


it is reaſonable to grant a Rule to ſhew Cauſe. 


On Monday, 23 November 1761, Mr. 7 aurlore and M. Dun- 
; ning ſhewed Cauſe againſt the Mandamus. 1 8 


They 
Truſtees had put into Poſſeſſion. 


The Majority 
of Mende: The Truſtees eſpouſed Henner, and meant to main- 


tain Him with a high Hand. 


There was no Colour for the Election of Hanmer And that 


of Mends was liable to Objections. 


This Conteſt had raiſed great Anh; Spirit, * Obſti- 
nacy; eſpecially in Thoſe who were for Hanmer: And as they 
thought their Strength lay in throwing Obſtacles in the Way of 
any (more eſpecially a ſpeedy } Redreſs, as Hanmer was upholden 
and maintained in Poſſeſſion by the Truſtees; Their Counſel, 


with great Earneſtneſs and Ability, argued againſt making the 


Rule abſolute for a Mandamus; and contended that it could not 


be to admit, where Another was in Poſſeſſion. 


A- Mandamus to admit goes no further, (they aid) than to 
give a LEGAL Paſſaſion where otherwiſe the Party would be with- 
* out 


controverted, by Affidavits, the Election of A ; and 
endeavoured to ſupport the Election of Mr. Hanmer, whom the : 


of the Condi ſeemed to be on the Side 


g 
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out Remedy. And to prove the Diſtinction between a Manda- 
mus to admit, and a Mandamns to reflere to x former Poſſeſſion, 
— They cited the Caſe of Rex v. Dean and Chapter of Dublin, 
1 Sir J. S. p. 538. per Pratt, A Mandamus to admit is only 


to give a egal not an actual Poſſeſſion: Though | in a Manda- 


*« mus to ere the Court will go further.” 


But here, another Perſon (Mr. Hanmer } is in Poſteſion : And 


Mr. Mends never has been ſo. Here is no LEGAL Right : And 
this Court can not fate Notice of TRUSTS, ſo as to give Relief, 
upon an eguitable Title only; nor is this Gentleman the Ceftuy 


gui Truſt, But, at moſt, his Title is 6d 0 0 


Lord Mae Mandamus is a prerogative Writ; to 
the Aid of which the Subject is intitled, upon a proper Caſe 


„ eee ſhewn, to the Satisfaction of the Court. The original 


ature of the Writ, and the End for which it was framed, 


direct upon what Occaſions it ſhould be uſed. It was intro- 


duced, to prevent Diſorder from a Failure of Juſtice and 
defect of Police. Therefore it ought to be uſed upon all Oc- 


caſions where the Law has eſtabliſhed no Specific Remedy, and 


where 1 in Juſtice and good Government there. ought to be One. 


Within the laſt Century, it has been liberally incerpoded for 


the Benefit of the Subject and Advancement of Juſtice. 


' The Value of the Matter, or the Dogree of its Importance to 


the public Police, is not ſcrupulouſly weighed. If there be 
a Right, and na other on. Remedy, This ſhould not be 


denied. 


Writs of Mandavms have 3 granted, to admit Lecturers, 


Clerꝭs, Sextons, and Scavengers, &c; to reſtore an Alderman 
to Precedency, an 1 Attorney to Practice 1 in an inferiour Court, Ge. 


Since the Act of Toleration, it cache to be extended to pro- 


tect an endowed Paſtor of Proteſtant nen ; from Analogy 


and the Reaſon of the Thing. 


The R= gb. 1 being recent, there can be no direct ancient 


B But every Caſe of a Lecturer, Preacher, Schoolmaſter, 


Curate, — is in Point. 


The 8 is the Foundation or egen of the Paſtorſhip. 
The Form of the Inſtrument is neceſſarily by way of Truſt : For 


the Meeting-houſe, and the Land upon which 1 it ſtands, could not 


PARTIV. Vor. III. K be 
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be limited to Enty and his gucceſſors. Many Leureſhipg and 
other Offices are endowed by Truſt-Deeds. The Right to the 
Function is the Subance, and draws after it every Thing 
elſe as appurtenant thereto. The Power of the Truſtees is merely 
in the Nature of an Authority to admit, The Ule of the Meet- 
ing-houſe and Pulpit, in this Caſe, follows, by neceſſary Con- 
ſequence, the Right to the Function of Miniſter, Preacher, or 
Paſtor; as much as the Inſignia do the Office of a Mayor; or the 
Cuſtody of the Books, that of a Town-Clerk. 


r. Juſtice WiLmoT—It has been oranted in the Caſe of 
88 It is a prerogative Writ, and ſhall be granted to am- 
pliate Juſtice, and to preſerve a Right; where there is no ſpecific 
0 Remedy; where no Aſſize will lie. 


r. Juſtice eee J0-e 1s a legal Right. Their Mi- 
1 are tolerated and allowed: Their Right is eſtabliſhed 


therefore as a /egal TOUGH, and as much as any other legal 
9 


* 35 This Tur Cour propoſed an Iſue to try Whether Mr. Han- 
r anmer 


ſion, and Way to put it in. 


claimed to 


be duely 


. It was then 3 to the fir Day of this preſent Hilary 
ſame Mini- Term, in order That the Parties might give an Anſwer, © Whe- 
wach «« ther they would agree to 7his Jſue; or Whether they 


themſelves to be conſulted, and make their Election. 


But afterwards, (on Tueſday 24th N i761, } "Land 
MANSFIELD propoſed and made an Alteration in the Rule to be 
drawn up in this Caſe : Which Alteration He judged to be ne- 


ceſſary, as Mr. Hanmer Himſelf was no Pony to this Latigation: 


about the Mandamus. 


He therefore ae it to be drawn up to the 1 Effect, 
(and indeed gave the very Words:) viz. 


It is ordered, That the firſt Day of next Term be given to 
Pentecoſt Barker, Richard 5 4 Philip Cockey, and Elias 
Lang, to ſhew Cauſe why a Writ of Mandamus ſhould not iſſue, 
directed to them, requiring them to admit Chri/topher Mends to 
the Uſe of the Pulpit in a certain Meeting-houſe appointed for 
the religious Worſhip of Proteſtant Diſſenters commonly called 
Preſbyterians, in Plymouth in the County of Devon, as Paſtor, 
Minifter, or Preacher there, And it is further ordered, That 


they 


« mer Was or was not duely elected” ; ; Fa | the cheapeſt and beſt. 


« would agree to proceed to a new Election: And the Parties 
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they the ſaid Pentecof Barker, Richard Dunning, Philip C Te ey. 
and Elias Lang, do at the fame Time acquaint this Court“ Whe- 


* ther they inſiſt upon the Validity of the Election of Fohn Han- 


% mer; And if not, Whether they are willing to proceed to 
<« new Election of a Miniſter, Paſtor, or Preacher there ;”” The 
Proſecutor of this Rule having declared his Conſent *<* To wave 
« his Claim, in order to a new Election.“ And it is further 
ordered, That Notice of this Rule be given to the ſaid John 


Hanmer; to the Intent that He may be heard, as He ſhall be 


adviſed; and that He may acquaint this Court Whether He 
« ijnfiſts upon the Validity of his Election, and 68 Whether He 
* willing to have it tried! in a * Iſſue. 


Mr. Tnuxlow and Mr. Bundes now gave an AdſWer, by 


8 of their Clients, That Pentecaſt Barker, Richard 


«« Dunning, Philip Corkey, and Elias Line, do infjt upon the 
« Validity of the Election of John Hanmer ; and that they are 
<« not willing to proceed to a new Election, &c; And that 'the 
*« ſaid Jahn Hanmer does inſiſt upon the Validity of his Election, 


and 1 is not w_— to have it tried 1 in a feigned Iſue.” | 


La) 


0 


a 


1 which, Ms. TuvrLow ink} Mr. DunninG were heard 


again, in general; and argued ſtrenuouſly againſt granting a 


Mandamus. They knew, the Election of Hanmer could not be 
ſupported upon a Trial. The Election of Mende ſeemed liable to 


Objection as irregular. But, if the Matter was proper for a Man- 
damus, they were aware that in caſe Neither was elected, the 


Court would iſſue a Mandamus to proceed to an Election“: In 


which Caſe, the Majority of the Congregation were inclined to 


Mends. The Truſtees therefore obſtinately mT in oppo- 
ling a Mandamus and refuſing a Trial. 


Lord MansriEI D- Every Reaſon concurs here, for granting 
a Mandamus. We have conſidered the Matter fully: And We 


are all clearly for granting it. I have made a Collection of 


Caſes on this Subject, ſince the laſt ME: But I have it 
not here, at preſent. | 


Here is a Function, with Emoluments ; and no ſpecific legal 
Remedy. The Right depends upon Election: Which intereſts all 
the Voters. The Queſtion is of a Nature to inflame Men's Pai- 
tions. The Refuſal to try the Election in a feigned Iſſue, or 
proceed to a new Election, proves a determined Purpoſe of Vio- 


lence. Should the Court deny this Remedy, the Congregation | 
may be tempted to reſiſt Violence by Force: A Diſpute © ho 
<< ſhall preach Chriſtian Charity,” may raiſe implacable Feuds 


and mar in Breach of the public Peace, to the Re- 
I 5 proach 
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proach of Government, and the Scandal of Religion. To deny 
this Writ, would be putting Proteſtant Diſſenters and their Re- 
ligious Worſhip, out of the Protection of the Law. This Caſe 
is intitled to that Protection; and can not have it in any other 
Mode, than by granting this Writ. 


The Defendants have ref uſed eicher to go to a new Election, 


or to try it in a feigned Iſſue. 


We were, All of Opinion, when a Trial was propoſed to them, 


That a Mandamus ought to iſſue, in Caſe of Refuſal. Their 


| Anſwer ought to be put into the Rule, as prefatory to it: And 
I do this, with a View that their Refuſal may be authentically 
given in Evidence to the Jury, upon a Trial. 


Many Caſes have gone as far as this, or farther. 


Mr. Juſtice DEN 180N, Mr. Juſtice FosSTER, and Mr. Juſtice | 


: Wir Mor, All declared Themſelves of the ſame Opinion. 


Tu CovRT Greed a Ae to Iſſue. 
JV. Poſe. Pa. 28th April 176 3. 


Monday, 25 | Rex verſus Heydon, and four Others. 


: Jan. 1702. 


Mr. Norton x IR FLETCHER Nox Ton ſhewed Cauſe, on 1 Behalf of the 


was this Day 
we romp Proſecutor, why the Proceedings upon this joint Information 


made Solici- ould not be ſtayed, with Coſts to be paid by the Proſecutor ; 
tor General. for that Five ſeparate Rules for One or more Informations 


« againſt each Defendant” are conſolidated into this One joint In- 


formation, without any Rule for tuch a Joint Information againſt 
All of them. 


Mr. Serjeant Nares, contra, inſiſted that by the Practice, this 
can not be done; nor does the preſent Rule juſtify it. 


Mr. ATHORPE (Secondary) being aſked, concurred with 
Mr. Serjeant Nares, © That there was no Authority by 


« any Rule, or by the Practice, for filing this one Joint 
Information againſt a// the Defendants.” 


Sir Fletcher Norton replied, That if the Offence be joint, there 


may be a joint Information. 


4 . Lord 
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Lord MAN SFIEID—But the Queſtion is, Whether it can be 
done upon theſe ſeveral and diſtin&t Rules, which were taken 
upon the Motion of ſeveral different Gentlemen, Who only ap- 
plied for One or more Informations againſt each Defendant, but 


without any general Motion for a aint Information againſt 
them All. 


vr Pletcher Norton—It muſt be allowed, I agree, that One 
Man's Guilt is not the Guilt of Another : But this Caſe is a joint 
Aci of Bribery, upon which We can convict All of them; but 


yet the Evidence may not be ſufficient to convict the Individuals 
feparately. 


Mr. Juſtice Wir Mor was not ſatisfied of that; and ſeemed to 


doubt Whether the ſame Evidence which would be ſufficient to 


convict All jointly, would not be ſufficient to convict Each one 


alone * 


Lord nb fd He was clear That this joint Infor- 


mation againſt All, was wrong, upon theſe 4 parate a diſtinct 
Rules for One or more againſt A and 


muſt be made abſolute. 5 


Rulr made abſolute, for ſtaying the Pro- 


at the preſent Rule 


N upon this joint! Information. Dy 


Smith. 


Term. 


The Declaration fet forth, that 1 RES dated the 23d of 
January 1702, the then Church-wardens demiſed the Premiſles 


to one Fames Richards, for Sixty Years and Three-quarters from 


James Richards covenanted to 
repair, and to 


verſus Tueſday, 26 
| Jan. 1762. 


7” HIS was an Action of Covenant 1. the Af, ignee of a 


pay the Rent. Se; and alſo covenanted to pull 


down the Houſes that ſtood on the Eaſt Front of the Premiſſes, 


and to bxild NEw Houſes thereupon, WITHIN ſeven Years; That 
James Richards entered on the 23d of January 1702, and aſ- 


ſigned to the Defendant Richard Smith ; And that the Premiſſes 


were ruinous. 


PART IV. Vor. III. © 2 The 


N 
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The Firſt Breach was aſſigned, in not repairing : The Defen- 
dant pleads “ that the Premiſſes were not ruinous, Sc.“ And 
upon this Plea, Iſſue was joined: So that it is, at preſent, out 
of the Caſe. 


The Second Breach (upon which the Queſtion ariſes) was aſ- 
ſigned, in act pulling down the Old Houſes, and building New 
Ones; viz. © That James Richards, the original Leſſee, did not 
« do it before the Aſſignment; nor has the Defendant, the Aſ- 
«« ſignee, ſince the Aſſignment. LN 


The Defendant pleads Ao non, &c; for that © the Eſtate 
« did not come to Him by Aſſignment, ill AFTER the Expi- 
« ration of the ſeven Years. The Plaintiff demurs: And the 
Defendant joins in Demurrer. 


The only Queſtion was, Whether the Ass16NEE be anſwer- 
able for the Breach incurred BEFORE the Aſſignment. 


Mr. Mor Ton, for the Plaintiffs, argued © That He was.” 
He ſaid that as the Thing was 70 be done upon THE LAxp, the 
Covenant would run with the Land and bind the Aſſignee: 
Though, He admitted, it would be otherwiſe, if the Thing co- 
venanted to be done was collateral to the Land. And He would 
have had it ſuppoſed that the preſent Caſe was within both the 
firſt and ſecond Reſolutions in Spencer's Caſe 5 Co. 16. and agree- 
able to the Caſes in Cro. Elix. 457, 552, 553. Moore 159, and 
I Fones 2273+ = 1 5 * 


And though here is a limited reſtricted TIME fixed for the Per- 
formance of the Thing covenanted to be done, yet that makes no 
Difference, He ſaid, as to the Aſſignee: For the Reſtriction is 
collateral to the Covenant; and is rather prejudicial than advan- 
tageous to the Reverſioner, as it is the better for Him, the later 
it is done. % = pe 5 


But THE CouRT were very clearly of Opinion againſt Him; 
without hearing Mr. Yates, who was for the Defendant. 


Lord MANSFIELD ſaid, The ſingle Queſtion was, Whether 
* an Aſignee is liable for a Breach which He never committed.” 
And it is certain That He 7s not.” This Breach was com- 
mitted before his Time: And this Covenant does not run with 
een; 5 


Mr. 
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Mr. Juſtice DEN IsoN * and Mr. Juſtice WILoOr concurred; * Mr. J. rus 
and obſerved that it was ſo ſettled in the Caſe of + Greſcot v. fn. 
Green. P. 12 V. z. B. R. I Salk. 199. * Leflee covenanted + V. Holt 
or Him and his Aſſigns, to rebuild and finiſh a Houſe within?!“ 
ſuch a Time: Afr that Time, He aſſigned; The Houſe not 
being built and finiſhed. Per Holt Chief Juſtice. This Co- 

v venant ſhall not bind the Aſſignee; becauſe it was broken before 
= * the Aſſignment: Aliter, if broken after; as if the Leſſee had 
1 aſſigned before the Time expired.” 


JopomenT for the DzrzxDANT. 


Stephenſon, Gent. verſus Hill. 


E Hs was an Action brought upon the Statute of 2 E. 6. 
E 15 for the Payment of Tithes of Corn and Grain. 


The Defendant pleaded the General Ide, « Nil debet”: And 
the Cauſe came on to be tried before Mr. Juſtice Bathurſt, at 
Appleby Aſſizes, —— Auguft 1760. 


| Upon the Trial, it appeared That the Lands whereon the Corn 
mentioned in the Declaration grew, were and immemoriallyj had 
been CUSTOMARY LaANDs, Parcel of the Manor of Morland, in 


the County of Weſtmoreland, and bolden of the Lord thereof for 
the Time deing. 


It alſo appeared That the ſaid Manor of Morland, and the ap- 
propriate Rettory of St. Michael, Appleby, were Parcel of the Poſ- 
ſeſſions of the Priory of Wetherall, in the County of Cumber- 
and, which was One of the larger diſſolved Monaſteries and was 
= wveſied in the Crown by Virtue of the Stat. 31 H. 8. c. 13: And 
that the PR1oR of the faid Priory at the Time of the Diffolution 
| was and had been Time immemorially ſeiſed of the ſaid MN OR with 
the Appurtenances, in his Demeſne as of Fee, in RiGuT of his 
PRioky ; and alſo of the APPROPRIATE RECTORY of St. Mi- 
chael, Appleby, and che 7 it hes there. 


It alſo appeared That the Gd Manor and appropriate Redtary 
being fo veſted in the Crown, the fame was in due Manner 
GRANTED TO THE DEAN AND CHAPTER of the Holy and Un- 
= divided Trinity of Carliſie, in Fee; and that They are 1 ſeiſed 
Db beregf in Fee, in Right of their Church; And * the preſent 
yy Defendant was the „ e TENANT and Occupier of the 
"fad Lands whereon the ſaid Corn grew, during the Time in the 

| > Declaration 
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Declaration mentioned; and HELD the ſame of the ſaid DEAN 
AND CHAPTER, as of their ſaid Manor of Morland. 


That the Plaintiff is Farmer of the Corn and Grain Tithes 
growing and ariſing within the Territories of Bondgate, within the 
Pariſh of St. Michael, Appleby, aforeſaid : And the Lands whereon 
the Corn grew, lie in the Territories and Pariſh aforeſaid. 

It appeared that No Tithes had EveR been yielded or paid for or 
in reſpect of the ſaid Lands. | 


It alfo appeared That ALL the OTner Cuſtomary Tenants of 


the ſaid Manor pAa1D Tithe. 


It appeared alſo, That this was the onLy Cuftomary Tenant 
belonging to the ſaid Manor, which was WITHIN the ſaid Pariſb 
of St. Michael. 1 


Whereupon a Verdict was found for the Plaintiff, ſubject to 


the Opinion of the Court of King's Bench upon the following 
Queſtion— 8 1 8 


« Whether the Defendant could, in this Caſe, fet up any 
«© PRESCRIPTION which would, by Virtue of the Stat. of 31 H. 
« 8, exempt Him from the Payment of Tithe.” _ 


Mr. Aſpinal (who argued for the Plaintiff, on Tuęſday 24th 
November laſt) made #wo Queſtions of it, viz. 


Firſt, Whether the Tenant can ſet up any Preſcription at all, 


to exempt Him from the Payment of Tithe: 


Secondly, Whether the Facts here dated are a ſufficient F oun- 


dation for an Exemption ; even ſuppoſing that He might ſet 
8 aches okra 


The Second Point. He faid, might be taken firſt. 


The Fact ſtated, © That no Tithes have ever been paid,” is no 
Exemption, of itſelf: It is no Preſcription of Exemption. It is 


only Evidence: It might have ariſen from Unity of Poſleflion, or 
other Cauſes. | 


It would be no Foundation for a Decree in Equity, if it had 
been actually found by a Verdict“ That they have never been 


«CC paid.” 


Lord 


. 
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Lord MAansFIELD—The Queſtion between you muſt be 
«© Whether they can, in Point of Law, preſcribe in non 
&« Decimando For if they can, the Non-payment is 
good Evidence of it, upon any Foot of Diſcharge. 


Mr. AsPINALL—By Law, He can not. For he muſt pre- 


ſcribe either in his own Name, or in the N ame of the Lord of 
the Manor. But ; 


' Firſt, As the pie is a Layman, He can not preſcribe in 


non Decimando, in his own Name. 


cecondly, Neither can He preſcribe in the Name of the Lord 


of the Manor. He muſt preſcribe now, as F it {till was at the 
| Time of the Diſſolution. 


A Lord can only preſcribe as the Lands have been holden by 


: his F armers and Tenants at Will. 


Theſe are ſtated to be Copybold Land: Parcel of the Manor of 


Morland, holden of the Lord of the — NOT faying M0: the 


" Will of the Lord. 25 
Therefore they” are CusToMARY Faxzbolds. 


- Now a Lond: can not ſide 9 Tag Cufemery F SIO I Rn ; 


though He may preſcribe for his Tenants and Farmers of Copy- 


hold holden at WILL. 


Theſe Lands in the North are Cullomare PFreeholds, and paſs 


5 by Feoffment and Livery, and are not holden ad Voluntatem Do- 
mini. Therefore they are not like Copyholds : : As appears by Car- 
| thew 432. Gale v. Noble — (Trial at Bar in Ejectment for Lands 
Parcel of the Manor of Gen! in Wilts.) 


The Expreſſion « Parcel of the Manor” only imports * That 


* they lie within the Manor.“ 


The Court will favour the better Eſtate. Thereface, taking 
it to be a Cuſtomary Freehold, the Lord could not preſcribe in non 


Decimando, in ANY Manner whatſoever. 


He can not preſcribe as by the Cuſtom of the Manor : For the 


Cuſtom of the Manor, in general, is ſtated to be quite contrary. 


Pant IV. Vor Inn. M . The 


— * 


1276 


V. 2 Danv. 
Abr. 610. 


. 
Moore 618. 


Crouch v. 


Fryar is cited 
there. : 
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The Caſe of the Biſhop of Wincheſter, Crouch v. Friar, in 
many Books, but moſt at large in Cro. Elix. 784.“ will be urged 
againſt me. But ſuppoſing that to be Law, yet the Lord of the 
Manor did not preſcribe againſt Himſelf as appropriate Rector. 
He was Founder ; and therefore a Stipulation might be preſumed : 
Whereas here, the Dean and Chapter have had both the Manor 
and the Tithes, in themſelves. And that was a Preſcription for 
Copybolders; And the Cuſtom was prior to the Parochial Right 
of Tithes ; which firſt commenced by the Council of Lateran, in 


the Time of King John. 


Nor can He be exempted by Unity of Poſſefſion. Unity of 
Poſſeſſion is a diſtinct Thing from Preſcription. 


_ Beſides, here He can not rely upon Unity of Poſſeſſion ; Be- 
cauſe it has been in other Hands from Time immemorial. 


And Copyholders at Will can not be exempted by Preſcription. 


Mr. Clayton, for the Defendant—No Tithes have been ever 
paid for theſe Lands, from 31 H. 8. And after this Length of 
Time, a legal Exemption will be preſumed. FO? . 


This was a great Abbey, that came to the Crown by the Stat. 
of H. 8. And the Manor was in the Prior, in Right of his 
Priory. Theſe Lands were therefore d:/charged from Payment of 
Tithes, at that Time: And their Ditcharges from Tithes are 
preſerved to the Crown and to their Grantees and Aſſignees, by 
31 H. 8. in the ſame Manner and to the ſame Extent as when 
they were in their Hands. „ a 


 SPIRITVAL Perſons may preſcribe in non Decimando: And fo 
may their Farmers and Tenants; and even their Copyholder of 
Inheritance. 1 Ro. Abr. 653. pl. 2, 3, 4, 5. 2 Co. 44. Biſhop 
of Wincheſter's Cale. Cro. Eliz. 210, 475, 511, 512, 704, 784. 
Moore 219. Branch's Caſe. Yelv. 2. Croucher v. Fryar. NoyÞ 
132. Anonymus. And Cuſtomary Eſtates of Inheritance may be 


diſcharged in the fame Way: For the Frechold is in the Lord. 


Theſe Cuſtomary Eſtates in the North are not Freeholds ; but 
Copybolds, and in the Nature of Tenancies at Will. They never 
pats by Feoffment, but by Grant; and often by Grant and Ad- 
mittance: But an Alience can not maintain an Ejectment, till Ad- 
mittance; for the Eſtate does not paſs to Him, as it does to the 
Heir by Deſcent. 


— —— Though 
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Though many other Parts of this Eſtate have paid Tithe, yet 
there may be a Preſcription for a Diſcharge for Part: A Pre- 
{cription may be for a ſingle Part, alone. But this is the only 
Tenement that lies in 7515 particular Pariſh. 


As to the Unity of Poſſeſſion—Suppoling it liable to a Doubt, 
vet you may. preſcribe, That the Prior held it diſcharged Time 
« immemorially: Priddle v. Napper, 11 Co. 14. And the Caſe 


of Wright v. Gerrard and Hilderſham, agrees © That an Unity 


and a perfect Difcharge may ſtand together; and cites 11 Co. 


14. as truly ſaying fo. 2 Keb. 459. * Engliſh v. Johns. That Ti was a 
a Unity of Poſſeſſion, and a perfect Diſcharge from Tithes, may Plea of Piſ- 


| charge by 
fland together, can not be diſputed. . 
Unity. But 
Here, None have ever - been paid. Therefore the Court will it was og 
preſume a legal Diſcharge. 9 Journe 


This is a Unity, Time out of Mind: which is a ſufficient 
Diſcharge, after ſo long a Time. 


The Prior was ſeiſed both of che Rectory and of the Land. 


It was not neceſſary to be in actual Poſſeſſion of the Lands. Hod. 


306. Wright v. Gerrard and Hilderſham. 11 Co. 14. Priddle and 
Napper $ Caſe. 2 Co. 48. The Archbiſhop of Canterbury $ Caſe. 


Theſe Cuſtomary Jens are not Freeholds : The Timber, the 
n are in the Lord. Therefore it is the common Caſe of Co- 
pybolders : Which has been determined over and over; particu- 


| ly in Cro. Eliz. 7%: in the Caſe of Crouch v. F Her. 


Ir 1s gy, if x we are diſcharged 1 in any Manner. 


Mr. Afpinall, in Reply—lt ſhall not be preſumed That 
Tithes are not payable,” becauſe they have not been paid 


The Caſe I ad is a Preſcription for the Biſhop Himſelf, 
bis F armers, and Tenants at Will. 


Theſe Cuſtomary Eftates : are ot Copyholds: The Freehold is in t But eem- 


the Tenant. 1 Salk. 305. Crouther v. Oldfield. They paſs by the? * agreed, 


that in ever 
Deed, not by the Admittance. Manor, om 


is either an 


Here was 10 Unity of Poſſeſſion in the Prior, of the Rogory 8 


or a Licence; 


of the Land. Moore 528. Benſon v. Trott. Moore 219. Branch's and every 


Cate. Cro. Eliz. 704. Crouch $ Caſe. Thing is in 
the Lord, that 
Cuſtom has 
Here not taken out 
of Him. 
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* Mr. Juſtice 
Fotter was 
not preſent. 


Here, the Tithes ariſe, upon leaſing out the Lands. The 
Unity ceaſes, when the Prior ceaſes to hold both Lands and Rec- 
tory together. 


Eicher by Preſcription or by Unity, the Lands ought to be 
charged. 


Ulterius Concilium. 


Tarts Cavsr now ſtanding in the Paper for further Argu- 
ment Mr. Solicitor General (Sir Fletcher Norton,) who was for 
the Plaintiff, ſaid that the particular Cuſtoms of the Manor (which 
had been inquired after, in the Courſe of the former Argument) 


were not yet ſent up. 


Lord MaxsPIEID—What ſignify the Cuſtoms ? Clearly, the 
Freehold is in the LoRD. 


Sir Fletcher Norton acknowledged that He had a great Difh- 
culty to get over; it being ſtated in the Caſe itſelf, * That this 


« was the only Cuſtomary Tenant belonging to the Manor, which 
was within this Pariſh.” 


Lord MANSFIELD and Mr. Juſtice DRENISON ſaid It was a 


ſettled Point, That the Freehold is in the Lord.” And Lord 


Mansfield added, That this is rather ftronger than the Caſe of Co- 
pyholds : For Copyholders had acquired a permanent Eſtate in 


their Lands, before theſe Perſons had done fo. 


Per * Cur Let the Poſtea be delivered to the Defendant, 
in order for a JUDGMENT of Noxsvrr. 


: Fenton verſus Emblers, Executor of May. 


H IS was a Special Caſe, reſerved at NM % prius at the 
Aſſizes at Abingdon. 


It was an Action upon the Caſe upon Aſſumpſit, again} Dio 
blers, as Repreſentative of one May deceaſed. 


The Declaration contained Six Counts : And upon the firſt four 
Counts, there was a Verdict for the Plaintiff; and for the De- 
fendant, on the Sixth. The only Doubt was upon the fifth 
Count : Which fifth Count was 6e That the {aid William May, 


in 
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« jn Conſideration that the ſaid Sarah (the Plaintiff) would be 
« and become the Houfe-keeper and Servant of the ſaid William, 
„ and take upon Herſelf the Care and Management of his Fa- 


«« mily, Sc; and perform the ſame as long as it ſhould pleaſe the 


« ſaid William and Sarah; undertook and promited to pay Mages 
„to the ſaid Sarah at and after the Rate of fix Pounds jor One 


4 Year; and ALSO BY HIS LAST ꝰWIILIL AND TESTAMENT 70 


give and bequeath to the ſaid Sarah a Legacy or Annuity of 16 /. 
« by the Year, to be paid and payable to Her yearly and every 
„ Year from the Day of the Deceaſe of the faid William for and 


during the Term of her natural Life; And that She the ſaid 


« Sarah, confiding in the faid Promiſe, entered into his Service, 


and became his Houfe-keeper, Cc, and continued fo for three 
«© Years and fifty-nine Days: But that He the ſaid William had 


<« not performed his faid Agreement, and did not leave Her ſuch 
„Legacy or Annuity, Fc. | 


It was ſtated in the Caſe, That it appeared upon the Evidence, 
that there was ſuch an Agreement between the faid Millium May 


and the Plaintiif; but that it was % PARoL and NoT zu //r:ting. 


That the Plaintiff, in Performance of her Part of the aid 


Agreement, did enter into the Teſtator's Service, as Houſe- 
keeper, &c; and continued in ſuch Service till the Teſtator's 
Deceaſe. „ | 


That the Teſtator did not give har by laſt Will, or otherwiſe, 
the ſaid Annuity of 16“. per Annum, or any other Annuity. 


A Verdict was found for the Plaintiff, on the fifth Count, for 


220 J. ſubject to the Opinion of the Court; Firſt, Whether the 
Evidence was ſufficient to maintain the Action upon it: Secondly, 
Whether the Agreement therein ſet forth ought not to have been 
in Writing, e | Ds; 


Mr. Hall, for the Defendant, obje&ted—Firſt, That this Evi- 
dence is not ſufficient to prove the Special Agreement laid in the 


fifth Count; which ought to be proved preciſely. He ſaid, there 
was a material, Variance between the Cale ald in the Declaration, 


and the Caſe proved. For the Caſe laid in this fifth Count in 


the Declaration is act a Hiring for a Year ; becauſe either Party 
was at Liberty to put an End to the Contract: But the Cale 


_ proved is a general Hiring ; which, in Conttruction of Law, 2s a 


Hiring for a Year. 


Secondly, That by the Statute of Frauds, (29 C. 2. . 3. 540 
this Agreement, as it was not to be performed 77hin a Year, 
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ought to have been reduced into POLY The Statute fan 
0 No Action ſhall be brought, whereby to charge any Executor 
« or Adminiſtrator, upon any Agreement that 1s not to be per- 
& formed WITHIN the Space of one Year from the making thereof; 

« unleſs. the Agreement upon which ſuch Action ſhall be brought, 

« or ſome Mer niorahndum or Note thereof ſhall be in WRITING, 

« and ſigned by the Party to be charged therewith, or ſome other 
„ Perſon thereunto by him lawfully authorized.“ 


This is a Promiſe of a Legacy, by an Inſtrument revocable at 
Pleaſure. It would be extremely inconvenient to eſtabliſh Pro- 
miſes of this Kind, not reduced into Writing. The preſent 
Agreement could not be performed, on May's Part, within a 
Yh ear : For a whole Year from his Death was to elapſe, before 
the Annuity or : any Part of it would become payable. 


He cited 1 Ld. Raym. 316. Smith v. We Mall; and relied on 4 
Caſe of Reynolds v. Spencer Cowper, in Scacc. in 1726. Vin-r. 


"Tit. Contract and Agreement, p. 524. § 47. (which Caſe He ſaid 


He had ordered to be ſearched, and found it to be ſo;) where 


the Rule laid down is“ That a Parol Promiſe, to be performed 
upon a Contingency which may or may not happen within a 


« Year after the Making, is v, within the Statute of Frauds.” 


"Mp. Stowe, contra, for the Plaintiff. inſiſted Firſt, That the 
Evidence does ſupport the Declaration; And that the Pact 1 iS pre- 
C fey proved. 


Secondly, That it was not neceſſary that this Agreement ſhould 
be reduced into //r:7img. The Action is brought for May's not 
having done what He ought to have done 27 hrs Life-tume: So 
that it might and ſhould have been done within the Year. This 


| Confideration is ſufficient, at Common Law, to raiſe a Promiſe. 
The Statute of Frands does not affect this Caſe. Mr. Hall's 


Doctrine would overturn all the Caſes upon verbal general Con- 
tracts of Matrimony, where the Defendant did not actually pro- 


mie to mary within the Year. 


He cited two Caſes in Point: wiz. 1 Salk. 485 Anonymus. 
P. 5 V. & M. C. B. and the Caſe of the Promiſe to pay 204. 
on Marriage, mentioned in 1 Ld. | Raym. 310, 317. Smith v. 


Hoſtall. 


Mr. Hall, in his Reply, —Obſerved that this is a Method of 
binding the Aſſets, ww c holt making a Vill. 


Lord 
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Lord MANSPIELD - There is only that Caſe in the Exche- 


quer, in 1726, that can make the leaſt Doubt. By the 
other Caſes, it ſeems ſettled. 


There is Nothing in the Objection about his leaving it by bis 
Jill: For there is Nothing te/tamentary in a Promiſe * to leave 
« at his Death.” 


The Caſe in 1726. in the Exchequer, can not be rightly repre- 
ſented to Us: For, as it is repreſented, One of the two Reſblu- 
tions, 0/2. that upon the Statfite of Limitations, is wrong to the 
laſt Degree, and obviouſly fo to every Body. It is repreſented 
to have been there reſolved “ That that Statute bars eventual 
« Rights, from the Time of the Promiſe made, (after the fix 


Fears are elapſed :”) Whereas no One can doubt but that the 


Bar only takes Place from the Time when the Right accrued, and 
xot from the Time of making - the Promiſe. 


Mr. Juſtice DrNISON The Statute of Frauds plainly means 
an Agreement xoT to be performed within the Space of a Year, 


and expreſsly and ſpecifically to agreed. A CONTINGENCY is 207 


within it; nor any Caſe that depends upon Contingency. It does 
not extend to Caſes where the Thing only May be performed 


within the Year: And the Act can not be extended further than 
the Words of it. Skinner 3 53. * Peter v. Compton, proves the * This Caſe 


Diſtinction of a Contingency, as I have ſtated it, as fully and __ On. 
clearly as poſſible, It was an Action upon the Caſe upon an þy Mr. Jul 


Agreement, in which the Defcndant promiſed, for One Guinea, tice Wilmot : 


to give the Plaintiff ſo many at the Day of his Marriage.“ ne 
The Queſtion was, © If ſuch Agreement ought to be in W R1- the very Caſe 
TIN Q:“ For the Marriage did not happen within a Year. The cited by Mr. 


Chief Juſtice (HoLT, before whom it was tried,) adviſed with je? b 


| diſcuſſed b 
All the Judges, and by the greater Opinion (for there was Di- Ld. Ch. "ig 


verſity of Opinion, and His own was e contra) “ Where the Hit, in the 
Agreement is to be performed upon a Contingent, and it dves y, wettall, 
not appear withm the Agreement, that it is to be performed 1 14. Raym. 
AFTER the Year, there a Note in Writing is Nor neceflary ; 3% 3275 
for the Contingent MIGHT happen within the Year: But 
where it appears by the whole Tenor of the Argreement, that 


it 1s to be performed after the Year, there a Note is neceſſary; 
otherwiſe, NOT.“ DS 


«4 
40 


«c 


40 


+ Mr. Juſtice WIL MOT concurred; and agreed with the + Mr. J. Fol- 
Reaſon of the Caſe in Salt. 280. That by Poflibility, Boks 55 
the Ship tight have returned within the Year; though —— 
by Accident it happened that it did not: And the 
N Pe L « Clauſe 


Caſe of Smith _ 


— 
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« Clauſe in the Statute only tende to /uch Promiſes, 
« where, by the expreſs Appointment of the Party, the 
«Thing is NoT to be performed within a Year.” 


Lord M n to the n there is Nothing in 
that Objection. , 


Let the Poftea be delivered to the Plaintiff. 


A des verſus Smith. 


HE Queſtion was, Whether the Plaintiff ſhould have 
FULL Coſts, or no more Coſts than Damages; upon the fol- 
ne Caſe. 


— — —— 


This was an Action of 7 refpaſs Vi et . for bins and 
entering the Plaintiff”s Dawellmg-houſe ; and there making a great 
as | Noiſe and Aﬀray and Diſturbance, and continuing it for two Hours 

and UNTIL the Plaintiff and his Father, Richard Appleton the 
Elder, and one Chritopher Atkins were compelled and obliged to 
| give and did give the Defendant their Promiſſory Note for 61. 175. 
| i payable to Him the ſaid Defendant. The Jury found for the 1 
| Plaintiff ; and gave Him a Guinea Damages, 3 


lf 5 - Mr. Serjeant Nares infiſted, on Behalf of the a That 
i the Plaintiff could, in this Cale, have no more Cots than Da- 


| gs on . 


| | -Fop that, by the Statute of 22 & 23 Car. 2. c. 9. F ult. In 
bl | all Actions of Treſpaſs, Aſſault, and Battery, and other per- 

Wo | « ſonal Actions, wherein the Judge, at the Trial of the Cauſe, 

1 * ſhall not certify upon the Back " the Record that an Afﬀault 
| and Battery was tuthciently proved, or that the Freehold or 
| os, Title was chiefly in Queſtion; and the Damages found are 
lf „ under 40s. the Plaintiff hall recover no more Dots than 


| | A | 4 Damages.“ 


This is a general Actum of Treſpaſs: And there is 10 Certifi- 
cate from the Judge. | 


The Circumſtance of continuing the Noiſe and Diſturbance 
until theſe three Perſons gave their Note for 61. 178.” is only 
Aron, | 
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| There are two Caſes in Point: viz. Blunt v. Mither in C. B. 


i Sir F. S. 645. (called Blunt v. Miller in Gilbert's Caſes in 
Scacc'. 197.) and Boiture v. Woolrick, in 1 Ld. Raym. 566. 


The Cafe of Sreinſtead v. Lyddall. 1 Salk. 408. is alſo a Cafe 
ſimilar to the preſent. It was an Action of Treſpaſs and falſe 
Impriſonment for ſuch a Time, and guouſque he paid 115. It 
was holden © That the 2you/gue was not the Cauſe of Action; 

but the Impriſonment : The Qzou/que was only Matter of Ag- 


cc gravation 5 


And there was a late Caſe of * Howard v. Parr, from Stafford- * Or Ford v. 
hire, which was an Action by a School-maſter, for diſturbing Parr, 
Him in the Poſſeſſion of his Houſe, and continuing ſuch Diſtur- 
bance, @c; The Verdict was for leſs than 40s. And there was 
no Certificate: And the Plaintiff could have no more Colts than 
Damages. © _ 


Mr, Serjeant Davy argued contra, for the Plaintiff. 


The Queſtion in this Caſe is © Whether the FREEHOLD could 
come in Queſtion. For if it could not, then the Judge could 
not certify. And the ſettled Conſtruction is, © That this Sta- 
* tute is reſtrained to thoſe Caſes in which the Judge can certify.“ 


Where the Damage is conſeguential, under a Per quod, It 
is indeed only Aggravation. The Caſes cited againſt me are, All 
of them, ſuch Caſes of Aggravation by reaſon of con/equentzial 
Damages. „ | ge 


Where there is an F Aſportavit, the Title can never come in + It was fo 
Queſtion ; nor in Actions of mere Aſſault and Battery. For 1 
Statute of 22, 23 C. 2. c. 9. F lt. doth not extend to all Treſ- v. Clarke. P. 
paſſes, but oz/y to ſuch Treſpaſſes guare Clauſum fregit, in which 13 G. 2. B. R. 
the Freehold of the Land may probably come in Queſtion. And ſo 
it is determined expreſsly, in 3 Mod. 39. Barnes v. Edgard; and 
in Smith v. Batterton, there cited, (and reported in Raym. 487. 
and Sir T. Jones 232.) and in Thompſon v. Berry, in C. B. re- 

N in 1 Sir J. S. 551. All the Caſes apply to this General 
ule. me 


Lord MansFiti.p—Tnis Caſe depends upon the Words, 


And UNTIL the Plaintiff, Cc, were compelled, Cc: Which 
Words are barely an Aggravation of the Defendant's continuing 
in the Houſe; and Nothing more. | 
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On the firſt Words, viz. © Breaking and entering the Houſe,) 
the Freehold might have come in Queſtion. 


Mr. Juſtice DEn1s0N concurred, * That they are only Words 
„% Aggravation ; which need not even be anſwered in a Plea.” 


* Mr. Juice TRE * CourT directed the Maſter to tax the Coſts at 
ee A GUINEA ONLY. ; 1 Porn 

See this Subject relating to the Recovery of full Coſts, or 

the not obtaining any more Coſts than Damages, very clearly ex- 

plained by Lord Chief Baron Gilbert, in delivering the Opinion 

of the Court of Exchequer, in the Caſe of Reeves v. Butler, H. 12 

G. 1. Where He compares and interprets the ſeveral Statutes 

upon which Caſes of this Kind depend; and vindicates the rea- 

ſoning and Reſolutions of the Judges upon 22, 23 C. 2. c. 9. H ult. 


Amongſt the modern Reſolutions which he mentions, He re- 


ports the Caſe of Blunt v. Miller (as He calls the Defendant) in 
the very ſame Words with Sir 7h webs ; excepting a groſs 
 Miſ-print of decreed,” inſtead of denied, and a Year's Ante- 
date of the Time, (M. 11 G. 1.) Gzbert's Equity Caſes, 195 
"W200, — :.- 15 5 


Thurſday, 28 Ingle ver/us Wordſworth. et al. 
Jan, 1762. 155 | | EY 


In Replevin. 


C NNE of the Defendants having been acquitted by Verdict 

N (on a Plea of Non cepit,) And there being no Certificate 

of the Judge * that there was a reaſonable Cauſe for making Him a 
Defendant ; Mr. Norton moved, on his Behalf, upon Saturday 2 3 

May 1761, that the Plaintiff in Replevin might ſhew Cauſe why 

the Maſter ſhould not tax the Defendant's Coſts (purſuant to 

8, 9 V. z. c. 11. For the better preventing frivolous and 

© vexatious Suits,”) As if a Verdict had been given againſt the 

+ V. See. 1. Plaintiff, and All the Defendants acquitted. All the other De- 
fendants had avowed: And Iſſue was taken upon a Right of 
Common, which was found for the Plaintiff in Replevin, vzz. 
That he had Right of Common.” Es 


The Maſter had a Doubt whether the Action of RrPLEVIN 
was within the Statute of 8, 9 W. 3. c. 11. F. 1. which ſpeci- 
fically names only Actions of Treſdaſe Aſſault, Falſe Impriſonment, 
and Ejectione firma. © Ten Mo 
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Wedneſday 10 June 1761, Mr. Clayton ſhewed Cauſe; and in- 
ſiſted, on Behalf of the Plaintiff in Replevin, That this Defen- 
« dant was not intitled to any Coſts.” | 


RxPLEvIN is not within the Act of 8, 9 V. z. c. 11. And it 
is clear, that 1 bas that Act, a Plaintiff ſhould not pay Coſts to 
a Defendant who was acquitted; provided He ſucceeded againſt 
any One of the Defendants in the Action. 


There are no direct Inſtances indeed in Ree1.fvin, determined 
ſince the Statute: But there are in Aimilar Caſes; as Trover and 
Nuſance. And the Act ought to be conſtrued Aricihy, being a 
penal Law. VV 


The Cale of Marriner v. Barret (or Bar wic) P. 1 G. 2. was 

in Trover. It was there holden that a Defendant who was ac- 
quitted was not intitled to his Coſts ; becauſe not within the Words 
of the Act: And Coſts were there conſidered as a Penalty. 


In the Caſe of Dibben v. Cook et al'. M. 8 G. 2. B. R. for a 
Nigſance, It was holden that the Act only extended to Treſpaſſes 
JJ oe 


In 1 Salt. 194. D'na Regina v. Danvers et al. On an Infor- 
mation, One Defendant, being acquitted, prayed Coſts, on the 
Equity of this Act; but was denied. fg 3 


Mr. Norton, contra, in ſupport of his Rule, contended that 
the acquitted Defendant was intitled to his Coſts. The Act of 
8, 9 V. z. c. 11. is a Remedial Law; and no otherwiſe penal than 
as it gives Coſts: And fo the Title ſpeaks it; “An Act for the 
better preventing frivolous and vexatious Suits.” And this is 
certainly frivolous and vexatious, in the · Opinion of both Judge 
and Jury: For the One has not certified That there was a 
XZ <© reaſonable Cauſe to make Him a Defendant; The Other has 


A Keplevin is within both the Letter and the Spirit of this Law. 
It is properly within the Word © TrEsPAss”: And the Act uſes the 
Word © Plarnt,” with a particular View to this Species of Treſ- 
paſs. And it is within the Spirit of the Statute, certainly; be- 
cauſe otherwiſe, the Phintiff in Replevin might add 20 or 30 


| 56” it for the Sake of harraſſing and vexing them frivo- 
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He ebe the Caſe of Dibben v. Cooke to have been as 
ſtated, except as to this Law being treated as a penal Law; which 


Lord Hard- Lord Hardwicke (as Mr Juſtice DenisoNn confirmed) then * de- 


wicke's Ex- 
aas e clared, it was t. But He faid, It was determined upon too 


pears by my Narrow Principles. 


own Notes to 
have been as follows“ And though in my own Mind I am not atisfied that Coſts are in the Nature 


of a Penalty; (For they ſeem to Me rather in the Nature of a Satisfaction;) yet I thin: We are not 
authorized to determine contrary to the Courſe of all theſe former Reſolutions.” He ſaid this upon 
citing the Caſe of Coan v. Boawles, for the Rule there laid down * that Statutes concerning Coſts are 
to be conſtrued fri#ly””:; And he adopted the Principle the Court went * ; though he could not 


come into the R2a/ſox they there gave for it. | FFF 


However, that was 107 an Action of RRYLEVIN: And there i is 


no Determination of this Sort, in a Caſe of tak ; which 


— 5 to be within the very Word“ Flat. 


Mr. Clayton ſaid He had forgot to mention a very material 


Caſe, in which it was determined that the Avowant in Replevin 
can not have his Coſts, upon Error brought by the Plaintiff in 
Replevin and Judgment affirmed. It is in Carthew 179. Coan v. 
Bowles. The Ground of the Reſolution is, That he is not 


« within the LETTER of the Acts; and the Principle there laid 
* - OR was that theſe Acts are to be taken /iri&/y, and vor 
xtended beyond the Letter, becauſe Coſts are in the Nature of 5 


«<q 5 


Lord MANSFTIEID— no Reaſon had been given, the Au- 
thority might have had more Weight: But, to be ſure, the 


N is a FALSE One. 
Tur Cour took Tine to conſider of it 
And now, Lord Manx6PIeLD delivered their Opinion. 


We have thought of this Caſe. We had a ſtrong Bias to have 


given the Defendant his Coſts, F it had been poſſible; Becauſe 
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it is agreeable to natural Fuftice, that He ſhould receive them, if 


there was no reaſonable Cauſe for making Him a Defendant. 


But the Mates | is 700 full fertled to be now gone into, upon 
55 Realons at large. 


The Statute ſpeaks generally of Actions of TxzPASS; 2 Joes 


not particularly fpecify any Actions of Treſpaſs that are not Treſ- 


paſſes guare Vi et Arms. But this is a Caſe of RePLEvin; which 


can not have that Latitude of Conſtruction 1 ut upon it, which 
Mr. Norton has contended for, conſiſtent with the ſettled Caſes. 


2 15 It 
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Tt has been ſo ſettled and eſtabliſhed, < That hir Ad and All 
% Acts that give Co/s, are to be conſtrued sTRICTLY.” 


The Caſe of * D:bben v. Cooke is not fo fully reported in Sir V. 2 Sir 
John Strange's, as it really paſſed. Lord Hardwicke gave the a 
ſolemn Judgment of the Court; and declared it to be then ſettled 
|; <© that all the Statutes relating to Coſts are and ought to be conſtru- 
ed frifth and according to the Letter.” And he declared, that 
Actions of Treſpaſs apon the Ca afe could not be conſtrued to be 
within this Act — Parliament.” And He gave Reaſons for it: 
And added that upon Inquiry into the Practice of the Common 

Pleas, it appeared that the Word Treſpaſs' was there taken only 

to relate to Treſpaſſes V et Armis. And Treſpaſs apon the ad 

is nearer to Treſpaſt Vi et Armis, than RePieEvin is; which di 


fers, in — this, Dem a mere Action of Tretpafs. | 
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There is another 1 ver 8 ; which is on this 
Writ of Error, in the Exchequer-C amber, on 27 Eliz. c. 8. It 


is in 2 Ro. Rep. 434. (Farnal Plaintiff, in fecond Deliverance) 
which determines a Replevin not to be an Adtion of Treſpaſs 
—X within that Act; and that therefore a Writ of Error would not 
lie in = W TIME, upon. a Judgment in Replevin 
"2 in B. ” 


* ©: 


| The Argement i in the Caſe of Dibhen V. hots ws # That Ac: 
tions of Treſpaſs upon the Caſe had been holdem to oy within 
the Proviſo of the Statute of LIMITATIONS; thou as much 
excluded here as they are here, by ſo many al Actions + v. 1 7. 1. 
= <- rad in that + Clauſe {even Addon on the Cafe for © 16. f ul. 
= © Words and this omitted. . 


But BAU Proviſo is to be conſtrued hi beralh: This Statute i is to 
be taken Jun N 


: | I conſider this as a Point 2 fall ſettled, as not to be got over, 
( upon any TY at large. 5 
1 "THEREFORE the Rurz muſt be vicenkxerB. 
) ads og IDE] LES 5 
Sone verſus Alhton. | Priday, 29 
| . „ Jan. 1762. 
: HIS was an Action of Debt, for 100/. bed ht a ** 
N the Marſhal of the King's Bench, on the Land- Tot 
4 33 G. 2. for acting as a Commiſſoner of the' Land. Tax, et 
County: of. Surrey, without being properly qualified. _ 
PART IV. Vor. III. Upon 
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Upon Ni debet” pleaded, and Iſſue joined thereon, the Cauſe 
went to Trial, before Lord Chief Juſtice Willes, at the Summer 
Aſſizes 1761, for the County of Surrey: When a Verdict was, 
by Conſent of both Parties, given for the Plaintiff for 50% but 
ſubject to the Opinion of the Court upon the following Cale. - 


That the Defendant, claiming a Qualification As MARSHAL, of 


the King's Bench, had acted as a Commiſſioner of the Land-Tax for 


the County of Surrey, on the 21ſt of Auguſt 1760, Wen _ 


2 Time laid in the firſt Count of the Declaration. ved e 


the 27th Year of the late King George the Second, intitled An 


That the 10 500 J. mentioned in an Act of Parliament nn 


« Act for re-veſting in the Crown the Power of appointing the 


«© Marſhal of the Mar/halſea in the Court of King's Bench, Ke, 
had been paid to the 1 and the N e in 5 


ſuance of the Act. 


That 200 J. a Year, Part of the Profits of the Office of Mar- 
ſhal of the King's Bench Priſon, ariſe n letting Rooms in the 


8 ſaid Priſon. 


That the Marſhal has, as 1 to his Office, a House to 
live in; with a Garden and a Piece of Land belonging thereunto, 
and two Houſes for his Officers to live in; rebuilt alſo e 


to the Directions of the ſaid Act of Parliament. 


That i in "the Year 17 59, He was affefſed to the Land: Tax i in E 
the County of Surrey, as follows; viz. © For the Priſon of the 
« King's Bench, Houſe, Lands, Garden, and Common Side; 


«« 300/; For his Office and Perguiſites, as Marſhal 200 J; in all 


500 /: Which Aſſeſſment was, on an Appeal, reduced to 300 /; vx. 


For the Priſon of the King's Bench, Priſon-houſe, Land, Gar- 


« den, and Common Side, 2500; For we Rath and FO of es, 
as Marſhal 50. 


That the Defendant inſiſted on no Other Qualification, fe 


what arole to him as aforeſaid. 


THe QUESTION ſubmitted to the Court, was“ Whether 


the Defendant is liable to the Penalty demanded in the firſt 


« Count in the Declaration.” 


"Ie. Cats 2 ho Plaintiff RT CARD to ſhow 2 ** 7 
ſhal had no Qualiſication, either from the Prije jon, Houſe, Land, 
Garden, and Common Side, or from his Office and Perquiſites 


as 


70 


1 - 


%E- * 


n 
3 
* * 
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As Marſhal, to act as a Sonni ener f the Land- Tax. For the 


Qualification required by the Land-Tax Act muſt ariſe out of 
LAN DS and TENEMENTS, not out of Offices or Perquiſiten. The 
Words of the Act are plainly confined to Lands and Tenements » 
The Expreſſions of © Leaſe-hold, Copy-hold, dos; era &, 


are not applicable to OFFICES or PERQUISITES, + 


And the Free-hold of the Priſon, - Houſe, Lands: Garden, and 
Common Side, is in the CRoWN: They are the Crown's Pro- 
perty. The Marſhal has xo FREE-noLD in the Priſon, Houſe, 


1289 


Lands, Garden, Sc; though He has indeed a qualified Free-hold 


in x his OFFICE. 


10 prove « that the Free- hold of * Priſon, Houſe, Lands 


Gd Se, is in the Crown,” He relied upon the Statute of 


27 G. 2. c. 17. which recites that of 8, 9 W. 3. c. 27. and (by its 
ſecond Clauſe) RE-vesTs the Prifon and the Site thereof, and 
the Ground and Appurtenances theteunto belonging, and the 


Power of granting the Cuſtody of the ſaid Prifon and the Office 


of Marſhal, in the CROWN, for ever, unalienably. And He has 
only 4 quali ified F ree-hold even in his Or rien. 9 a 


The fame AR (5 f.) appoints the Defendant Mr. Aſhton, Mar- 
ſhal, /o long as He Fran behave Himſelf well in his faid Office : 
And (88. 5 makes Him removeable by Rule or Order of this Court, 


for Miſbehaviour or Neglect of Duty. And He ſtands only taxed 
at 30. for the Op FIE, excluſive of the Priſon, Houſe, Lande 


Garden, and Common Side. 5 


Mr. L., contra, for the Defendant, ſaid The Caſe "my. was 
ſo plain, that no Argument could make it plainer. That the 


Words © Leaſe-holds, Copyholds, Ground-Rents, Fe,“ are to 
be applied to the ſubject Matters of them reſpectively, though not 
jointly. That the Orick is granted to the Detendant ; And 


the ber Houſe, Lands, Garden, and Common Side, are. an- 


nexed and mcidental and naturally and neceſſarily belonging to it, 
and paſs with it as being ſo incidental to the Office. That Or- 
FICES are Qualifications within this Act; And that it is admit- 
ted © That the Defendant has a"qual: Hed VHree- Hold in this Office; 


which 1 is * ſutlicient. 


; 


V. 4 Iuſt. 
117. c 11. 
(relating tv 


Mr. Hows replied, That 55 Free-hold is s confined to the Or- the Chiet 


FICE: Le has zo Free-hold in the Pr; iſon, Ge, or in any Lande: —.. « Of- 


Or Tenemen fs. 

Lord 1 not his Ofice a TNEM ENT? And He 
Las a qualified Free-hold in it. lle 15 qualified, both within 
F the 


ce.) 


1290 Jil. T 


—— 


070 (8 ys ——— og rn gn 


erm 2 Geo. 3. B. R. 


1 


Thurſday, 4 
Feb. 1762. 


N. 3B. 


There was 
a lile Rule, | es | | | | 
| whereby Sir Hugh Briges and Lord Bradford (Lords of other. Manors, who alſo claimed by Eſcheat,) 


the Words, and within the Intention of the Statute. Is not the 
Maſter of the Rolls qualified, for the Houſes which belong to 
Him in the Right of his Office? I know, that the Maſter ot St. 
Catharme's has fat in Parliament, under the Qualification of his 
Othce, 

Per Cur'. (Mr. Juſtice Feſter abſent,) 


Let the Poſtea be delivered to the Defendant. 


Fair-claim, ex dimiſſ' Fowler et al. verſus Sham-title, 
In Ejectment. 


: 


K p ON Monday 23d of November 1761, Mr. Aſburft, ſup- 
II ported by Mr. Serjeant Nares, Mr. Norton, and Mr. Mor- | 


ton, moved (on Behalf of the Plaintiff,) to diſcharge 4 Rule, 
whereby it was ordered That Granville, Earl Gower and Thomas 
Gifford, Eſq; Landlords of the Tenant in Poſſeſſion of the Pre- 
miſſes in Queſtion, ſhould be joined and made Defendants with the 


faid Tenant, if he ſhall appear: And the faid Earl and Thomas © 
deſiring that if the ſaid Tenant ſhall not appear, that they may 
appear for themſelves; and conſenting that, in fuch Caſe, they = 


will enter into the common Rule * to confeſs Leaſe, Entry, and 


% Ouſter, in ſuch Manner as the ſaid Tenant ought in Caſe he 
had appeared; Leave is given to the faid Earl and Thomas, 


purſuant to the late Act of Parliament, F the ſaid Tenant ſhall 
not appear, to appear by Tbemſelves; and, upon their entering 
into ſuch common Rule, to become Defendants in the Stead of the 


Caſual Ejector, and 2 defend their Title to the ſaid Premiſſes, 
eit hout the ſaid Tenant. The Plaintiff, nevertheleſs, is at Li- 


berty to ſign Judgment againſt the Caſual Ejector: But Execu- 
tion thereon is ſtayed, until the Court thall further Order.“ 


were admitted, Defendants exactly in the ſame Manner as Lord Gower and Mr. Gifford were by this Rule, 


Their Objection to the Rule was © That Earl Gower and Mr. 
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EGzford had never been in Poſſeſſion”: (of which Fact they had 


Atfidavit.) 


This Rule muſt therefore, as they ſaid, have been obtained 1 


by Surprize: For that the Act of Parliament of 11 G. 2. c. 19. 


S 14. was made for the Security of Landlords who had been in 
| Poſſeſſion, and whoſe Tenants neglected to give them Notice of 


Ejectments. 
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And they cited a * Caſe, a few Terms ago, where ſuch a Rule. The Caſe 
as this was made, to ſhew Cauſe,” only; and on this ſame Cauſe was Dee on 
being ſhewn, (viz. © That neither Party had been in Poſſefſion,”) the Pemiſe of 


the ſaid Rule was di/charged. So HERE, the Earl and Mr. G Jaw Geare 


ford claim by EschRAT, on the Death of E/zabeth Levon ; the laſt Day 


And the Plaintiffs claim as Heirs af Law to Her: But Neither Te 776i. 
have been in Pofe Mon. 


upon the At- 


fidavit of 
William Sedrun, the Conditional Rule was obtained on Mr. Yates's Motion, „ to make the ſaid 


<< William Scarisbrick, (who claimed the Premiſſes, as Purchaſer under the Heir at Law of Themas Goore 
who died ſeiſed in Fee,) a Defendant with the Tenant, if He appeared; or without him, if IIe 
ee refuſed.” 

Upon the firſt of May, in Eaſter Term following, Mr. Clayton obtained a Rule, to ſhew Cauſe why 
the above Rule “for making the ſaid William Scarisbrick Defendant” ſhould not be di/charged, with 


(Colts. 


Upon the ſixth of June, in the ſubſequent Trinity Term, Cauſe was ſhewn: And upon hearing Counſel 
for both Parties, the ſaid Rule was diſcharged, but without Coſts. 


James Goore claimed to be the true Heir at Law to Thomas Goore : But the Poſſeſſion had been in Lef- 
tees onder a Leaſe . for nnn Years, by Thomas; which Leaſe was Ray expired. 


All ths Th but One have attorned to ds Laſs of the 
Plaintiff And that One Tenant did : not appear. 


They cited as a Caſe in Point to prove * that the Court have 
no Juriſdiction to admit any Perſon to defend an Ejectment 
<< inſtead of the Tenant, except One who is in ſome Degree of 
Poſſeſſion — 2 Barnes, p. 28. of Appendix, M. 29 G. 2. C. B. 


Koe, ex dimiſſ Leak and Others, v. Doe. 


Tur Cover gave them a Rurz to few Clank. 


Upon Friday, 27th of Nen 1761, Mr. Harvey, Mr. 


Thurlow, Mr. Aſpinall, Mr. Madecks, and Mr. Stowe (on Behalf 


of Earl Gower and Mr. Gifford) ſhewed Cauſe why the above- 
recited original Rule ſhould not be diſcharged: And they argued 


thus. 


The Leſions of the Plaintiff claim as Heirs: We claim by 
Eſcbeat of a Copyhold, pro defectu Hæredis; nat for a Forfeiture 
for want of an Heir's Coming-in. Ir there + an Heir, We claim 
Nothing. We therefore only defire to have the Guſt tried. 


3 Lord af a Manor has ſuch a Seifin at Laws of an eſcheated 
Copyhold, that the Occupier is bis Tenant at Will, and the Lord 
may diſtraiu for the Rent; And though Rd the ene 


Rent, ot: theLord 
may Avow upon Him for the york 3 
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The Lords by Eſcheat claim upon the ſame Foot as if they 
were Heirs to the deceaſed Tenant : And the Heir might be ad- 
mitted to be made Defendant ; though He had ever received Rent. 
The Eſtate originally. belonged to the Lords, and moved from them, 


and reverts to them for Want of Heirs of the Tenant: And We 


are neither Strangers, nor collude with the Tenant. 


The Statute of 11 G. 2. c. 19. F 11, 12, 13. is to be extended 


further than to thoſe Caſes only where the Rent has been acru 
received: It extends to Landlords de Jure, as well as to Landlords 
de Facto. A PROBABLE CAUSE of Claim is ſufficient to intitle the 
Landlord to be made Defendant: His real Title is to be tried 
hereafter, in the Cauſe. 


BrroRE the Statute, the Landlord had a Right, by Low, to 
be joined within the Tenant : And the Statute inforces this Right. 
And it muſt be conſtrued liberally, to prevent the Miſchief which 
occaſioned the Making of it. 


But the Plaintiffs come too late, in this Application. They 
have eftopped themſelves, by proceeding after our Rule: They 


have proceeded even ſo far as to the Nomination of a Special 


Jury; And then they gave Notice © that they ſhould not try the 


Rent had been paid by any Body: And Scaryorick had purchaſed : 


aue. 80 that they have e de Us as Tenants. | 
The Caſe of Do v. Roe or Scarifrich was a Caſe where no 


2 pretended Title. But the Lord of this Manor is Dominus Terra, 
and within the Words of the Ac. 


As to the Cale in Miner 


Lord 1 do not underſtand that Note. It puts 


the Refuſal of the Motion, upon want of Juriſdiction, and a 
Caſe cited by Serjeant Davy. Whereas, in Eſectments, the Court 
can never want Juriſdiction to prevent the Plaintiff from reco-- 


vering without a proper Trial. An Ejeciment is the Creature of 
Meſtminſter-Hall, introduced within Time of Memory; and 
moulded gradually into a Courſe of Practice, by Rules of the 


Courts. The fame Authority which brought it thus far, may 
certainly carry it to a Higher Degree of Perfection, as Experience 


happens to ſhew Inconveniences or Defects. The Act of 11 G. 2. 
was drawn and brought in by Sir John Strange: The Proviſions 


therein, relative to Proceedings in Ejectment, were either to en- 


force a right Practice, or occaſioned by ſome Caſe contrary to the 
general Senſe of the Bar, Which th egiſlature virtually con- 
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demns as erroneous. And as to the Precedent cited from Strange 
1241, It is a total Miſtake : There is not a Syllable in that Caſe, 


about a Mortgagee being refuſed to be admitted to defend as 


Landlord. 


The Counſel for the Plaintiff (who had moved to diſcharge 
the preſent Rule) argued that theſe Potential Landlords can not 
be within the Stat. 11 G. 2. c. 19. For, © juch” Landlord 


muſt be a Landlord to whom the Tenant is ob/iged to deliver the 


Declaration. 


The AR, they ſaid, was made to defend an actual Poſſeſſion, 


only; not to give One. Before the Act, No Man could have 


come and been admitted to defend vt or inſtead of the Tenant ; 
nor have put Himſelf in Poſſeſſion : And the Act only lets in the 


Landlord, to prevent the Tenant from giving up the Poſſcſſion. 


The ſolid Conſtruction of this Act is 7 That there being 
4 no Poſſeſſion, He could be no Landlord.” And the Caſe 


of * Goore v. Scariſbrick, went upon this Principle ; and was 


* Yide ante 


fully argued and diſcuſſed. It was moved upon Affidavit of e e in 


Scaribrick's Claim; which was a Purchaſe from the Heir at Law 
of the Reverſioner: Another Perſon claimed to be Heir at Law. 
The Rule was diſcharged. No Rent had ever been paid under 


argine. | 


the Leaſe, in that Caſe: And the Court obſerved “ that the 


«« Tenant would zor have been liable to the Penalty for not de- 


„ hvering the Declaration to Him.” 


There is no Privity between the Lord by Eſcheat, and the 


Tenant. 


There muſt have been Rent actually received; (except in Caſes 


of Mortgagees after Forfeiture, or ſuch like:) But even an Heir, 


who has ever received Rent, can not be let in to be made De- 


As to any Proceedings ſubſequent to their Rule 


The Attorney for the Plaintiffs might not know of this Rule; 


For it was obtained only upon the laſt Day of the Term: And 


We could not apply ſooner, to get it diſcharged. Beſides, He 


only attended the Naming of the Forty-eight of the Special Jury. 
No Iſſue was joined: They never were accepted as Teriants. 


Moreover, We claim as Heir: And a Lord claiming by Eſ- 
cheat is intitled to no Favour, where Another claims as ctr. 


Lord 


Xu —__—_ — 
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Lord MansF1ELD—lt is a Point of great Conſequence : And 
I am 5 that it will be ſettled. 


AN EjrcTMENT is an ingenious Fiction, for the Trial of 
Titles to the Poſſeſſion of Land. 


In Form, It is a Trick between Two, to diſpoſſeſs a Third by 
a Sham Suit and Judgment. 


The Artifice would be Criminal, unleſs the Court converted it 
into a "fair Trial with the proper Party. 


The Control the Court have over the Judgment againſt the 


Caſual Ejector enables them to put any Terms upon the Plaintiff, 


which are ju/t. He was ſoon ordered to give Notice to the Tenant 


in Poſſeſſion. When the Tenant in Poſſeſſion aſked to be admit- 


ted Defendant, the Court was enabled to add ConDIiTIoNs ;. and 


therefore obliged Him to allow the Fiction, and go to Trial 
upon the real Merits. 


It might happen, that the Tenant in Poſſeſſion was a mere 


Farmer at Will. He was bound to give Notice to his Landlord. 


The fame Reaſon, of + fair Trial with the proper Party, re- 


quired the Landlord to be admitted Defendant; with the Te- 


nant, if He was amicable ; or w:#hout Him, if He, contrary to 


the Duty of his Relation, ſhould betray the Cauſe. 


There can be no Ground for admitting the Landlord to be a 


Co-Defendant, which does not hold to his defending Alone in 


: caſe the Other abandons. 


The Plaintiff ought not to recover by Collufion with One, ts © 
the Prejudice of a third: He ought not to recover without a 


Trial with the Perſon intereſted i in the prion and affected by 


the Judgment. 


Every Point relative to the Proceeding i in EjeQments i 18 of 


Conſequence. I am glad We have this Occa//on. 


or diſturbed by any Claim adverſe to ſuch Poſſeſſion; As in the 
1 Caſe 


There are two Matters to be conſidered ; — 


Firſt, Whether the Term * Landlord” ought not, as to ebis 


Purpoſe, to extend to every Perſon whoſe Title is connected to 


and conſiſtent with the Poſſeſſion of the Occupier, and diveſted 


en 
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Caſe of Remainders or Reverſions expectant upon particular E- 
tates: Secondly, Whether it does not extend, as between two 

Perſons claiming to be Landlords de jure, in Right of Repre- 

ſentation to a Landlord de facto; fo as to prevent Either from 
recovering by Colluſion with the Occupier, without a fair Trial 
with the Other. | ; 


\ 


Where a Perſon claims in Oppfition to the Title of the Tenant 
in Poſſeſſion, He can in 20 Light be conſidered as Landlord ; 
And it would be injuſt to the Tenant, to make Him a Co-De- 
fendant : Their Defences might c/a/ſh. Whereas, when there is 
a Privity between them, the Defence muſt be upon the ſame 
Bottom: And letting-in the Perſon behind, can only operate to 
prevent Treachery and Colluſion. 


It is no Anſwer, © That any Perſon affected by the Judgment 
% may bring a new Ejetment”: Becauſe there is a great Diffe- 
rence between being Plaintiſt, or Defendant, in Ejectment. 


Tur CouRT did not, however, give any Opinion Zhen ; 
but took Time to conſider of it, till the ſecond Day of the pre- 
ſent Hilary Term 1762; And Ordered that Notice ſhould be given 
to the Tenant in Poſſeſſion. „„ „ 


On the ſaid ſecond Day of Hilary Term 1762, The Tenant in 
Poſſeſſion, having been ſerved with Notice as above, did not 


appear by any Counſel. 


MX. Juſtice Denison propoſed to ſearch what was the 
Practice in the Court of Common Pleas, ſince the AG, 


Lord MansFit:.D—lIn the Caſe in hir Court, which 
was cited, the Tenant in Poſſeſſion oppoſed Both. In that in 
C. B. the Tenant in Poſſeſſion had no Sort of Right. 


His LoRDsniP propoſed to have the fundamental Prin- 

ciples conſidered ; and old Caſes prior to the Act of Parliament 
looked into; and declared that He had it at Heart, © to have the 
Practice upon Ejectments clearly ſettled, upon large and liberal a 
«© Grounds, for Advancement of the Remedy. 


The great ADvANTAGE of this fictitious Mode is, that bein 
under the * Control of the Court, it may be ſo modelled as to - vide ante 
anſwer in the beſt Manner every End of Juſtice and Convenience. 668. 


PuBLic UT1L1TY has adopted it in lieu of almoſt all Real 
Actions: Which were embarraſſed and entangled with a thou- 
PART IV. Vol. III. e ſand 
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ſand Niceties. But, as there was Good and Bad in the Method 
of Real Actions, the Good ought to be grafted into Ejectments, 
in ſuch Manner as to avoid the Bad. 


He added, It is worth conſidering, Upon het Principles 
Landlords were admitted to be Co-Defendants, before the Act 
of 11 G. 2. And deſired that every Body, that knew of any old 
Caſes prior to the Act, would inform the Court of them. He 
mentioned a looſe Note in 12 Mod. 211. and the Caſe of Good- 
right v. Hart in 2 Sir FJ. S. 830. 


Mr. Juſtice DEN Is ox thought it had been conſidered in C. B. 


* $12. Mr. Juſtice WIL MO r thought the * firſt Part of the Act was 

not introductory of a new Law; (For before the Act, a Land- 

+ $13, lord might be made Co- Defendant : :) But that the f ſecond Part 
of it Was introductory of a new Law. 


He propoſed to have the Point ſettled, and for that Purpoſe, 
to have the Practice of the Court of Common Pleas inquired into. 


Lord Maneritiy propoſed to have it conſidered, Whe- 
ther there can be any Reaſon for making a Landlord Co-Defendant, 
which will not alſo hold for making a Landlord Defendant in the 
Stead of the Tenant; And alto to have it conſidered upon the Foot 
of Convenience and Expedience ; And how it itood before the At 
of 11 G. 2. as well as to argue it por the Act; And alſo, =» 
What was the Definition of a Landlord, as it was underſtood © 
when they were admitted as Co-Detendants before the Act. 1 


It was then Ordered to ſtand for further AI on Wed- 
ne/aay, 30 February 1762. 


Mr. Harvey then argued on Behalf of the Lord by Eſcheat. 


A Copyholder could never maintain a Real Action. 
But for Leſſees, there were, in the Time of real Actions being 
in Vie, two Sorts of this Kind of Action; viz. by Writ of Ejec- 
tone firme, Vi et Armis; and by Writ of Ware ejecit infra ter- 
mimum : In the former of which, there was antiently only a Judg- 
ment for Damages, the Term not being recovered ; In the latter, w 
the Judgment was for Recovery of the Term, as well as for Da- VP 
Mages. | = 


But in 14 H. 7. in an Ejectione firme, Vi et Armis, (the former 
of the faid two Sorts of Action,) Judgment was given in B. R. 
2 6 TO 
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«« To recover the Term, as well as Damages: and it was affirmed 
upon Error.” And in another Caſe in 17 H. 8. in C. B. the 
like was done there. V. F. N. B. 499. H. Title, Ejectione ſirmæ. 


Aſter which, it became the ordinary Method of trying Titles 
to Land; and was adopted by Leſſors as well as Leſſees. 


But, at firſt, the Leaſe was really baked upon the Land (as a 
Guard againſt Maintenance ;) And the Action was us rout againſt 
the real Tenant in Poſſeſſion. 


Afterwards, this Mode of Proceeding was abuſed ; and Caſual 
Ejefors were ſet up: By which Method, the Tenant in Poſſeſ- 
ſion might be turned _ even without Notice. In 1 Keb/e 705. 
It is ſaid, “ that Keeling conceived this Way of Ejectment was a 


«© new Device ſince the late Troubles. But it was a much 
older Practice. | 


After Which 18 and Others being diſcovered, No- 
TICE f the Tenant in Poſſeſſion was required. V. Raym. 93- 


Keys v. Braydon, (S. O. with 1 Keble 2 5. ) 
The Modern Rule was introduced in the Time of Lord Chief 5 


Juſtice Kor TE. 


But from the Time of 3 up Caſual ea the admit- 
ting Landlords to defend, TOGETHER WITH the Tenant in Poſ- 
ſeſſion has prevailed. In She 368. H. 16 52, It appears that 


both the Courts of King's Bench and Common Pleas would grant 


this to a Perſon claiming Title to the Land. 1 Side,. 24. 12 C. 2. 
ſhews that it was hen uſual. Lilly's Ar. 497. 23 C. 2. One 
« who hath Title to the Land in queſtion may, upon Motion to 
the Court, be made Defendant with the Tenant in Poſſeſſion, 
« that he may thereby defend his Title.“ And this continued 


to be the Method of Practice. 


The AR of 10.4.6. 19. was occaſioned by the Deficiency 
of Juſtice, in this Method; in zwo Reſpects. 


Our of them was the Under-Tenant's nc: acquainting his 
andlord. And the looſe Note in 12 Mod. 2 11. (Anonymus) is 
the only Caſe where the Doctrine is laid down, That if Notice 


4 in Ejectment be given to the Under-Tenant, and He doth not 
acquaint his Landlord therewith, but ſuffers Judgment to go 
< againſt Him, the Court (upon Motion) will not ſuffer Exe- 


cution to be taken out, till the Right be tried.“ 


The 
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The other Deficiency of Juſtice was that mentioned in the 
Caſe in 2 Sir J. $S. 8 30. Goodright v. Hart et U 16. 2. 
where the Tenant would not defend. 


The former of the two Clauſes of 11 G. 2.* provides againſt 
Tenants ſecreting Ejectments from their Landlords. The 
latter of the two Clauſes confiſts of two Parts. The firſt Part 
of it only gives Power to do what had uſually been done before, 
(Pp Admitting the Landlord to defend together wwith the Tenant 


in Poſſeſſion. But the ſecond Part provides for admitting Him 


to defend inſtead of the Tenant, which had been, in ſome late 
Caſes, denied. See Caſes of Practice in C. B. (by Mr. Cooke} 
P. 7 G. 2. ina Caſe of Right v. Wrong, It was refuſed: Nor 


would the Court oblige the Tenant to defend, even upon Indem- 
nification. So alſo in 1 Barnes 114. Ty. 6,7 G. 2. C. B. in the 


Caſe of Balderidge v. Paterſon—The Court denied to make the 


Landlords Defendants without the Tenant in Poſſeſſion, who re- 


fuſed to appear: But they made the common Rule, © to add 


IP. 2 G. 2. 


« them.” 1 Barnes 120. H. 8 G. 2. C. B. in the Caſe of Good- 
right, ex dimiſſ. Duke of Montague v. Wrong —The Court re- 
fuſed to admit the Landlord to defend alone, 1 155 of the late 
Tenant, who had quitted the Poſſeſſion. 


Theſe Caſes gave Riſe to the Act of Parliament of 11 G. 1. 


c. 19. § 13. Part the Second. They were All of them Seteveen 
the 4 Time of the Caſe of Goodright v. Hart, (in 2 Sir F. S. 830.) 


and the Making of the ſaid Act of 11 G. 2. But fince that Act, 
it is clear, that at leaſt All Perſons may defend wir HOUT the =_— 
Tenant in Poſſeſſion, who 1ght, before it, have defended WITH 


Him. 


The 12th and 1 zth Clauſes of this Act are not relative to One 


another. The 13th is an * Clauſe: (which Point He 


* at large: ) 


It was many Venn before this Act, (even in 5 W. & M. 


Comberb. 209.) that a Rule is laid down by Lord Chief Juſtice 


Holt, That no Man is to be admitted Tenant or Defendant in 


as Champerty : (Which was One of the Reaſons.) However, this 


Ejectment by the common Rule, unleſs He hath been in Poſ- 
* ſeſſion or received Rents; and not a mere Stranger. 


But the Reaſon of that Rule does not hold in the preſent Caſe. 
A Lord by Eſcheat's defending his Title can never be conſidered 


Rule is inaccurately laid down in Comberb. 209. 


e. 
4 


ä 
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The Adding unneceſſary Defendants is new prevented by 8, 9 


V. z. c. 11. (I.) * But before that Act, Leſſors made ſeveral V- ante, 
Defendants in Ejectment, in order to take of their Evidence: 


And they could hen have no Coſts, if acquitted. And the Rule 
was made againſt Leſſors of Plaintiffs, as well as againſt Defen- 
dants: And it means to exclude only mere Strangers to the Poſ- 
ſeſſion. | 


In Combers. 339. Tr. 7 V. z. in the Caſe of Fones, Leſſee of 
Pride, v. Carwithen ;—Lord Bath, the Reverſioner, was admit- 
ted a Co-Defendant with the Tenant. = 


In Comberb. 332.—A Truſtee may be admitted, if He defires 
it; though not without his Conſent. So, a Mortgagee may be 
admitted. E: 


The true Rule of admitting as a Co-Defendant before the AR, 
was That a mere Stranger ſhall nat be admitted: A Perſon 
« NOT A MERE STRANGER Has à Right to be admitted.” He 
had a Right to this. 1 Sa/k. 257. Tr. 11 V. z. B. R. in the 
Caſe of Underhill v. Durham, ©* A Landlord may bo joined a De- 
„ fendant with the Tenant in Poſſeſſion if He requeſts it: But 
„the Court can nat compel Him to it.. 7 LE” 


Now a LoRD BY ESCHEAT is not à mere Stranger; but has 
the immediate Right and Title, in Caſe no Heirſhip is made out: 
And therefore He is the moſt proper Perſon to conteſt that Point 
of Heirſhip, by whomſoever claimed. And he may very well 
and reaſonably be conſidered within the Word LAN DLORD:“ 
The Tenant in Poſſeſſion is it Tenant at Will, if there be no 
_ ee h Mu | 


A Lord by Eſcheat is a Title favoured even in a Freehold; as 
appears by Lord Buckhur/t's Caſe, 1 Co. 2. b. 10 E. 4. 9. 6. Much 
more ſhall it be favoured in a Copyhold Caje, where the Freehold 
ts never out of the Lord. The Tenant in Poſſeſſion is only Te- 
nant at Sufferance to the Lord by Eſcheat, after the Death of the 
laſt admitted Tenant has been preſented. And his not having 
been in actual Recerpt of the Rents, can be no ſolid Objection. 


There muſt be a Trial of the Title, before Poſſeſſion can be ob- 
tained. This is a fixed Principle. In Comberb. 13. A. Motion 
was made for Judgment in Ejectment, upon a Leaſe ſealed on 
the Land; and denied: For per Cur.'—* You muſt try it.” 12 Mad. 
211. Where the Tenant ſuffers Judgment without giving No- 

PaxT IV. Vor, III. EE . 
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tice, &c, the Court will not ſuffer Execution to be taken out, 


till the Right be tried. 


In the preſent Caſe, a Stranger may get the Poſſe flow, unlfs 
the Lord be admitted to defend his Title. It is not worth the 
Tenant's while, to defend it: For þ:s Poſſeſſion will be deter- 
mined immediately, vich-ever Side prevails. 


Suppoſe it had been a vacant Eſtate ; the Leſſor of the Plain- 
tiff muſt have ſealed his Leaſe upon the Land, and ſet up a Caſual 
Ejector. But by Comberb. 13. The Court would not, in that 
Caſe, have ſuffered Execution to be taken out, without a Trial 
and making out his Title. And the Court would have permitted 
the Lord by Eſcheat to have ſeen that the Title was well made 
out. Conſequently, the Court would, in ſuch Caſe, have admit- 
ted the Lord to defend; in order to oblige the Plaintiff to go down 


| to Trial and make out his Title. 


2 Barnes 
Appendix, 
28; 
4 Vide ante, 


Ba. 1291. 
ut Margine. 


"And there is as much Reaſon to do 1 it, where the Tenant de erty 
his Claim. 


Suppoſe two Perſons, One claiming as Heir, the Other as 
Lord by Eſcheat, Both bring Ejectments, and Both recover Judg- 
ment; How ſhall the Sheriff know 70 Which of them He i is to 
deliver Poſſeſſion ? 


This Method, of admitting a Lord to defend, will prevent a 
Circuity of Litigation. 


Then He anſwered their Caſes ; 3 Viz, * Roe v. Doe, in Barnes; 
and + Scariſbricb's Caſe. We do not know the Circumſlances of 
the Caſe of Ree v. Doe: But there had been a long Polleflion on 
the other Side. Scariſbrick's Cale 1 is within the Rule. 


We deſire only an Opportunity to TRY THE T1TLE. 


Lord Maxsr1er p—We have thought very » fully of this 
Matter, fince it came on laſt : And We are AH of Opinion That it 


mult be tried between the two Claimants, the Heir and the: Lord. 


The Occupier has no Intereſt or Concern in the Queſtion. He 
- ought not to take a Side, or prejudice Either. He does not ap- 
pear. The Queſtion ſhould therefore be tried in a Way to give 
Neither any Advantage from his Poſſeſſion. It may be done, in 
a feigned Iſſue: Or, an Ejectment brought by the Lord, with 
an Aan Non of his THe, will come to the ſame Thing. 


 Where- 


— 
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Whereupon, Tur CouRT recommended, and the Counſel 
on both Sides conſented to a fair Trial of the Lord's Title to claim 
by Eſcheat: And the Method was, at Length, agreed upon; 
viz. That the Lord (who never could come into Poſſeſſion ww1ith- 
out an Ejectinent to be brought by Him) ſhould immediate! 
bring his Ejectment againſt the preſent Leſſors of the Plaintiff; 
And that the faid Leſſors of the preſent Plaintiff (who claimed as 
Heirs of the deceaſed,) ſhould be admitted to defend, either alone 
or together with the Tenant in Poſſeſſion ; and ſuch Ejectment 
to be tried at the next Aſſizes. And the Counſel for the preſent 


Plaintiffs were to admit That All the Lands lie in One and the 


« ſame Manor, and that ſuch Manor be 


longs to Earl Gower as 
« [ord of it.“ - | | 


And Tue Cour reſerved the Conſideration of the preſent 


Motion and of the Rule now depending, till after ſuch Trial 


ſhould be had: Which They did, in order to retain the Power 


over the Matter, in Caſe any Thing ſhould be attempted at the 
Trial contrary to the real preſent Intention of having the Queſtion 
| fairly tried; and allo in order to give ſuch future Directions con- 
= ccrning the Award of Execution, as ſhould then appear to be fit 
| and proper. en 1 85 TT 5 


Note 


Mr. Juſtice WILMOT obſerved that it was very re- 


markable, that Two different Acts of Parliament had been made, 


at near 500 Years Diſtance, upon the very ſame Subject, where 
there was no Occaſion for Either; v:z. the Statute of Veſtmin- 
ter 2. * (13 Ed. 1. A. 1285.) and this Act of 11 G. 2. c. 19. 


7 The Statute of Veſtminſter 2. c. 4. He ſaid, was not a new 
= Proviſion : For, before that Statute, All thoſe that ed behind 
= the Tenant in Poſſeſſion had always a Right, at Common Law, 
to come in and be received, pro Intereſſe ſuo, to defend the Poſ- 
ſeſſion; which was very material to them, and by the Change 
whereof they would have been greatly incommodes. And He 
ſaid He was perſuaded that the more this Doctrine of Receit was 
looked into, the ſtronger this would appear. And therefore He 

wondered that there thould have been any Doubt, before the 
Act of 11 G. 2. of admitting Landlords to defend in the Stead 


* Veſtm. 2, 
c. 3. 


of the Tenant in Poſſeſſion; eſpecially, as they were ſuffered to 


make themſelves Co-Defendants with the Tenants. (He referred 
to Lord Coke and to B 


ratton ; but did not ſpecify the particular: yo hoop 
Paſſages or Pages.) 3 
— lib. 5. fo. 
2 So, 393. b. 


N“. 14. 
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So, before the Act of 11 G. 2. c. 19. It was certainly the 
Practice to admit the Lordlord and the Tenant in Poſſeſſion Co- 


efendants. 


He took Notice likewiſe, that notwithſtanding all the Pains 
that the Legiſtature had taken to cut off Dilatories, yet it was 
the Courts of Weſtminſter- Hall to whom the Public were obliged, 
for finding out this eaſy and expeditious Method of * Titles 
by EJECTMENTS. | 


Lord MANnsFIELD aſked the Counſel on both Sides, 
& Tf they had found any Caſe prior to that of Goodright v. Hart 
* 2 Sir J. S. cc et Us. P. 2G. 2. in * Sir F. S. where the Court had refuſed 


530. „4 tq let in Perſons who ſtood behind the Tenant in Poſſeſſion, 


to defend pro Intereſſe Hus, in the Stead of the Tenant 1 in Poſ- 
* ſeſſion.” 


Anſwer—None at all. 


Lord MaxsrIEID— Then there is 20 Other but that, 
which denies the Authority of the Caſe in 12 Mod. 211. 


The Precedents before are more liberal. 


Style 368 In 16 52, It was ſaid by the Protonotary, © that the Court 


« would, upon Terms, allow Him who alledged Title, to de- 
« fend it. 


3 In the 7th of King William, Lord Bath claiming the Hafan 
339+ by Deed, after the Death of Tenant for Life who received the 
Rent, was admitted a Defendant, enn it might ſhake his Title. 


12 Mod. 211. In the oth of King William, It 1s Jaid down as a certain Rule, 
Af Notice in Ejectment be given to an Under-tenant ; And He 
«© doth not acquaint his Landlord therewith, but ſuffers Judg- 
«© ment to go againſt Him; The Court, upon Motion, will * 
ſuffer Execution to be taken out, z// the Right be fried. 
Which is deciſive, that the Landlord ſhould not be e but 
might defend Alone. 


In the firſt of Queen Anne, Holt ſays It is due, of Right, to 

« the Landlord, to be made Defendant : For, otherwiſe, the 
„ Tenant in Poſſeſſion might combine with the Leſſor of the 
«© Plaintiff, and ouſt the Landlord of his Rent. And to deny 
e the Lady that Right, would be upon the Preſumption of her 


Marriage: Which would be directly to determine the Point 
1 Fe in 


* a 3 
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« in Queſtion.” The Combination of the Tenant in Poſſeſſion oh 
could not be prevented, Unleſs the Landlord might defend Alone. 

And the Rule is laid down in a Caſe lite the preſent, where the 
Queſtion turned upon V ho was Landlord.” 


Thus ſtood the Reaſoning and Practice, when the Motion was 
made in Goodrigbt v. Hart et Ux'. in 2 Geo. 2. It ſeems to Strange 839. 
have been very little conſidered. The on Reaſon given why the 
Tenant might betray his Landlord by refuſing to appear, (“ be- 
«© cauſe the Landlord was made a Defendant unacum the Tenants 
« .in Poſſeſſion,) equally, at leaſt, proved the Contrary. It was 
a Breach of the Rule, in the Tenant, to prevent his defending. 
No Wonder Sir Jobn Strange adds a2 Quere tamen: For this 
is giving Tenants much too great a Power; and makes them 
<< abſolute Maſters of the Eſtate, and to chooſe their own Land- 
lords.“ The Court refuſing to relieve the Landlord, He prac- 
tiſed with the Tenants, to attorn. Then the Plaintiff in Eject- 
ment moved: But was denied Relief. So the Court firſt ſuffered 
the Plaintiff in Ejectment, by corrupt Practice with the Tenants, 
to diſpoſſeſs the Landlord by a Judgment, without any Oppor- 
tunity of Trial; And then ſuffered the Landlord, by corrupt 
Practice with the Tenants, to-defeat the Judgment and Poſſeſſion 
given in Conſequence thereof. This Caſe certainly occaſioned 
the Clauſe in the Act of Parliament relative to this Subject. As 
the Parliament has contradicted it, One may venture to ſay * It 
as haſty.” Every Reaſon of private Juſtice and public Con- 
venience, and every Authority was the other Way. 8 


A Rurr by Conſent having been ordered to be drawn 


up againſt To-Day, 
e 1 | 5 
. Lord MANsFIELD now declared, that He was clear that 
this Method of “ putting the Perſon claiming to be Lord by 
1 


Eſcheat to bring his Ejectment;“ was the proper Way of try- 
ing the Right upon the Merits. 0s 


ot If there was really no Heir, then the Lord ſtood in the Place 
. of the Deceaſed: But if there was any Heir whoſoever, the Lord's 
ut Claim was at an End. | | 1 


The Court would have obliged Him to come into ſome 
Method of trying the Right, in a proper Iſſue: And this Me- 
thod into which it is now put, / vis. his bringing an Ejectment,) 
is the moſt proper Iſſue for that Purpoſe. „ 


If the Heir had refuſed, the Court would have admitted the 


Lords to defend: Which would have given them the Benefit of 
PART IV. Vol. III. Be Pol- 
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| Friday, 5 


Feb. 1762. 


Poſſeſſion. If the Lords by Eſcheat had refuſed to conſent, We 
would have diſcharged the Rule. For, certainly, where the ſole 
Queſtion turns upon ** Who ought to be Landlord to the Tenant 
in Poſſeſſion, He ſhould ſtand Neuter, and his Poſſeſſion avail 
NEITHER: The Queſtion ought to be tried betqpeen the CL AI- 
MANTS. The Plaintiff muſt conſent: Elſe, the Other is ad- 
mitted to defend; (As in the Caſe of Fenwick and Gravenor.) 


The Other muſt Conſent ; Becauſe, to inſiſt that He is Land- 


lord, begs the Queſtion to be tried. 


Rol E by Conſent, as before, Pa. 1301. 


Rex verſus ents: Head, and Roper. 
Uu PON Informations oy N. —— 


Mr. Morton, on Behalf of the Defendants, moved to diſcharge 


a Rule for referring it to Me * to tax Cots to be paid to the De- 


„ fendants, for the Proſecutor's not going on to Trial.” Theſe 
were three Informations for Bribery at an Election to Parliament. 


And the ſame Rule had been made 1 in all the three Cauſes. 


V. 1. 


He moved it, firſt, on a Point of Law ; Secondly, Upon the 


M erits. 


Firſt, There were o Col. at all, He ſaid, upon Information:, 


before the Statute of 4, 5 W. & M. c. 18. And by that Act, * 
the Court have no Authority to give Coſts againſt the Proſecutor, 


till He ſhall have neglected to proſecute with Effect for the Space 


of a YEAR: The Words of it are“ In caſe the Proſecutor ſhall 


not within One whole Year next after Iſſue joined, Procure the 


v6 ſame to be tried.” But this ! is within the Vear. 


Secondly, The Merits were, chat the adverſe Party dated N 


the Books, which were the Proſecutor's only Evidence: Which 
Detention eb/;ged the Proſecutor to withdraw his Record, and 
was the only Reaſon of his not going on to Trial. 


Mr. Stowe and Mr. Aſburſt, contra, for the Defendants. 
Firſt, The A& of 4, 5 M. & M. c. 18. . 3. means the final 


Event of the Cauſe; and relates only to the not proceeding at all 
in the Cauſc for a whole Year. 


1 | But 


"= Kd 
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But by the Courſe of the Court, without any Aid from this Sta- 

tute, a Proſecutor ſhall pay Coſts for the Vexation of not going 

on to Trial, without countermanding his former Notice of Trial: 

And they mentioned a Caſe of + Rex v. Naſſier et al. where Pre- 1 In Trinity 
cedents of it upon Informations were cited. 4 Executor ſhall pay 17 m 1761. 


Coſts for not going on to Trial. ſo: * "Rex 
v. Allen and 

Secondly; The Defendant is not bound to furniſh the Proſe- 1 

(v 

cutor with Evidence againſt Himſelf. He ſhould have come 14-4. 

prepared ; and ought not to have given Notice of Trial, 74/ He 225.) and 7 
was prepared. Rex 10 oy 
55 a | 1 : (v. Stra. 874.) 
The Counſel for the Plaintiff, in Roy Ty _ 193: 


avards 4 and 2 


Upon the Gentlemens own Principle, the Proſecutor ought not 1 Sa. 33. 
to pay Coſts in this Caſe; For here was 79 Vexation, or an Thang --p*\8 FR 
like it; nor is there any Reaſon why the Court hold ma 
the Profecutor 3 in Coſts, He had Reaſon to expect that the . 
would be produced at the Trial: The De adi gave Him 
Hopes of producing them. 


Lord MansrieLp—P ir, By the conſtant Courſe of the 
Court, the Defendant is intitled to Coſts, if the Proſecutor gives 
Notice of Trial, and neither goes to Trial, nor countermands it in 


Time: And no Inſtance « can be produced, that I know of, to the 
Sy. 


Secondly, Yet if the Defendant had drawn the ae in, 


to give Notice of Trial, by giving Him Hopes of producing 


any Books; That might be a Reaſon for at giving the Defen- 
| dant any Cos. 


1 no auch Thing appears in this Caſe: There i 18 no U 
upon the Affidavit, to ſay it. 


K e there i is no o Reaſon to except this out of the General 
Rule. 


Mr. Juſtice DENxISo =I am of the fame Opinion. 
Mr. Juſtice Wi. moT—And I. 
(Mr. Juſtice Fos PER was abſent.) 

 NoTHixG taken by the Motion. | 


Reavely 


— * 
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Saturday, 6 
Feb. 1762. 


Hil. Term 2 Geo. J. Rs 


Reavely ver/us Mainwaring, Eſq; Walker et al. 


HIS was an Action of Treſpaſs Vi et Armis, for taking 
five Boys, Apprentices to the Plaintiff, out of the Hands 


of the Plaintiff. 


Lord MANSFIELD, who tried the Cauſe, reported the 
Evidence. 1 
Theſe were Apprentices regularly bound to Reavely, for the 
Sea Service. The Action was Treſpaſs Vi et Arms, for taking 
them. ED e | 


It was proved, on the Part of the Plaintiff, that they were 


voluntarily indentured to Him; and were by his Direction deli- 


vered to One Jones, to be kept by him, to prevent their running 


away. Part of Fones's Houſe was a Priſon ; Part, a public Houle. 


The Juſtices, at their Seſſion of Gaol-Delivery, upon a Com- 
plaint of © an Intention to ſell them in Guznea,” diſcharged them. 


Reavely ordered them to be put into the Hands of Jones. 


Walker ſent a Note to Jones, to deliver them to the Lieutenant 


of a Tender of a Man of War: Who thereupon delivered them, 
and took a Receipt for them. e 5 


This was the Evidence for the Plaintiff. 


On the Part of the Defendants, It appeared that One Lane 
told Walker, of the Boys Complaints, and of the affecting Scene 
that He had ſeen. 5 - 


One of the Boys alſo gave Evidence of Blackwoed's picking 
them up; and of their 'being deceived, and ill uſed at TFones's, 
and their Endeavours to eſcape. That Malter and Pell came to 


the Priſon: And the Boys made their Complaints to them. Upon 


which, they were ſent for to the Court-houſe: And they all 

made their Complaints to the Juſtices, of their being deceived, 
impriſoned, ill uſed, &c; and their Apprehenſions of being ſold. 
The Plaintiff, next Morning fent Coaches to carry them away. 
They reſiſted. Walter (who was Lieutenant of a Man of War) 


being preſent, aſked them if they were willing to ſerve the King. 


They aſſented. He ſent a Preſs-Gang. They went with their 

own Conſent. They begged of the Juſtices to be ſet at Liberty. 

They were brought into Court before the Juſtices as Priſoners. 
EE | But 
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But no ; Commitment being produced, the Juſtices diſcharged All 


and Each of them, by Writing againſt their Names —“ diſcharged.” 
Walker bid Jones to keep them that Night. But there was no 
Order to deliver them to Walker : They were only diſcharged from 
being kept as Priſoners. Whereupon Walker atked if they were 
willing to ſerve the King: To which they aſſented. And Walker 
gave Jones a Guinea to take Care of them that Night. 


At the Trial, All the Defendants were found “ Nr Guilty” ; 
as well the Juſtices, as the Lieutenant. 


5 Mr. Yates now ſhewed Cauſe againſt a new Trial, which had 
been prayed by the Plaintiff. 


le inſiſted, that as the Boys were in the Hands of Jones, who 
He faid, was Agent to the Plaintiff, and delivered them to the 
Lieutenant who commanded the Preſs-Gang, upon a Note from 
Walker, and took a Receipt for them from Him; here was 79 
Force: Therefore Treſpaſs Ji et Armis will not lie. It ought to 
have been an Action upon the Caſe, or an Action upon the Sta- 
tute of Laborers: For which, He cited Bro. Abr. Title Laborer, 
22, 28. as in Point. 6 Mod. 182. Queen v. Daniel, (the ſecond 
* Reſolution) 3 is in Point alſo, that a Common Action of Treſpaſs 


2 will not lie, for inticing an Apprentice or Servant from his 


Maſter, if there be no F orce. 


And b Jones $ Delivery was the Pelivery of the Plaintiff: 
He was the Owner's Agent. 


Mr. Salicitor General and Mr. nas. on Behalf of the Plain- 
| th, did not 1 the Law, but the F at. 


| Hands o Jones, by the "Fufices. Walker ordered them out- of 


Joness Hands inte the Hands of the Lieutenant who headed the 
Freſs-Gang. | 


Here was no Siu or Inticement ; but a forcible taking 
away a Man's Apprentices by a Preſs-Gang, and carrying them 


on board a Man of War: In which, Walker was concerned, as 


having actually ſent the Preſs-Gang to fetch them. And in Treſ- 
ur All are Frineipalt. | 


The Tuf ces diſcharged the Boys: They were put into the 


r= — anragy was T heed, at N Trial, That 


Walker could not be liable to an Action of Treſpaſs Vi et Armis: 
For that Fores delivered m up 2 — to the Lieutenant. 


Parr FEWER”: But 
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But I thought then, and now think that He was liable to this 
Action: Becauſe He ſent a Force, a Preſs-Gang, to take them. 


As to the Juſtices, —There was no Colour to maintain the 


Action againſt them. 


A Special Jury of Gentlemen found All the Defendants Nt 
Guilty. 


I think they ought to have found Walker Guilty, upon the Evi. 
dence that was laid before them. Yet it would have been very 
hard, if Walker had ſuffered for his Behaviour upon this Occa- 
ſion; becauſe He ſeems to have acted with good Intentions. 

Therefore I think that there ought not to be a new Trial. 


RuLE to ſhew Cauſe © why there ſhould not 
| a be a New Trial” —DISCHARGED. 


Rex verſus Clarke, et al. 


R. Naſh moved to make a Rule abſolute, (on a proper Af. 


hut Tur Cs, (on being apprized that it was on 
Behalf of a Proſecutor,) denied to make the Rule abſolute ; as it 


was founded only on the common Petition and Affidavit uſually 


produced by DEFENDANTS in order to their obtaining ſuch a a 


Rule: For They held that PRostcuTORs ought not to be ad- 


| mitted to e. in Forma Pauperis, unleſs ſome Special Ground 


Friday, 12 
Feb. 1762. 


Was laid fo or the Motion. 


And Mr. Juſtice Wir ner fred that in Civil Caſes, 


Plaintiffs were not admitted to 8VE in Forma Pauperis, unleſs 


Counſel certified © That there was ſome Foundation for their 


* dSueing.“ 


Rex ver/us Inhabitants of Minchin-HamPpton. 


AMUEL SHEPPARD, Eg; having appealed to the 
Quarter-Seſſions of the County of Glouceſter, from a Rate 


a (confirmed by two | Juſtices of the Peace) which I" him for 


1 ſome 


fidavit of Service,) for admitting a PROSECUTOR of an 
Indictment to PROSECUTE in Forma Pauperis. 
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ſome Woodlands which He owned and occupied ; The! Seffions, 
upon ſuch his Appeal, diſcharged that Part of the Rate, and 
amended it with reſpect to the Charge upon Mr. Sheppard; hold- 
ing Him not to be rateable for them, upon his 3 Caſe: 
Which they ſtated to be as follows, vis. 


That the ſaid Samuel Sheppard is Owner and Occupier of T'wo 
Hundred and Fifty Acres and upwards of Wood-Land in "ge 
chin Hampton. The Wood growing thereon confiſts chiefly © 


Breu, and ſome Oak and Aſh. There is NO Coppice Wd | 


= The Under Wood-1s left to grow as Standards. Great Quantities 
of ſuch Beech Wood have yearly been cut and ſold by the ſaid 
= Samuel Sheppard, (and in the two laſt Years, Forty or Fifty Cord 
each Year,) for Fikz-Woop ; of the Value of from Twenty- 
three Shillings to Twenty-ſix per Cord: All which ſaid Wood ſo 
cut for Cord-Mocd is of Thirty Years Growth, or upwards ; and 
= ſome, of Sixty or Eighty Years; and, generally, from Ten to 
= Twenty Inches Square. That many of the largeſt Beech-Trees cut 
in ſuch Wood, are /6/d as Cord-Mood and Faggots for Fire-Wood; 
And that the Other of ſuch Trees cut therein, are fold for ma- 


king Gun-Stocks, Saddle-Trees, and Card-Boards; and sou PART 


for Building. That Pigs were let run in thoſe Woods, for the 


; Eating of the Maſts: For which the Proprietor had a Pecuniary 


Profit, when ſo done. That Twenty Pounds worth of ſuch 


Wood is ſold for Fire-Mood, to Twenty Shillings worth fold 
for any other Purpoſe. And in the laſt Year, there was made 2 


clear Fall of three or four Acres. The Seſſions are of Opinion 
That ſuch Woods are NoT rateable to the Poor's Rate, by 


5x Law.“ 


On the laſt Day of Michaelmas Term 1760, Mr. Price, on 
Behalf of the Pariſh, moved to quaſh this Order of Seſſions; 
urging that Mr. Sheppard ought to be rated for theſe Under- 


Woods, as SALEABLE Under-Woods, within the expreſs Words 


| of 43 Eliz. c. 2. though ſome Part of the Produce of this Two 


Hundred and Fifty Acres of Wood had been uſed for Building: 


For it is ſtated, that Twenty Pounds worth was eld, for T wenty 


Shillings worth uſed in Haba And He had a 


RoLE to ſhew Cauſe. 


On Saturday, ch Feb. 1761, Inſtead of ſhewing Cauſe, my 
this Order of Seſfions ſhould not be quaſhed ; | 


Mr. Norton, (now Sir Fletcher Norton,) who was ſor diſcharg- 
ing the Rate, inſiſted that Beech was eſteemed T1MBER in that 
Country; and that it * to have been, and was intended to 
have 


» 
i! 
} 
A 
Li 
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Order being ſent up, A Rule was made (as before) to ſhew Cauſe 


for quaſhing the Order) offered to try, in a feigned Iſſue, Whe- 


<- hat Country. 


or Aſſeſſment made for the Relief of the Poor of the ſaid Pariſh of 


Charged upon Him the ſaid Samuel Sbeppard in reſpect to and 


that particular Part of the Country where the Trees grow. 


Whether Beech is or is not Timber, there. For They have 


have been ſo ſtated: And that therefore the Caſe was inperecll 
ſtated, and ought to be ſent down again to be reg tated. 


Which was denied by Mr. Gould, who was Counſel on the 
other Side. 


After much Litigation, 
Tur Cour directed, that it ſhould be ſent down to be 
re-ſtated; And that Mr. Norten's Client ſhould pay the Coſts 
hitherto incurred. 
On Monday, 23 November 1761, M. 2 G. z. The re-ſtated 
why it ſhould not be quaſhed. 
The Words of the new State are as follow. We are of 
* Opinion, that the fame Wood, BEING Timber-Trees as afore- 
*« ſaid, are not rateable to the Poor's Rate, by Law. 
On the laſt Day of that Term, Mr. Serjeant Nares, (who Was 
« ther Beech-Wood is T1MBER, by the particular Cuſtom of 
_ Lord MANSFIELD - Beech is certainly not Timber by the 
General Law of the Land: Yet it may be Timber by the partt- 
cular Cuſtom of the Place; I do not mean, of the County, but of 
Therefore let it go back to the Seſſions, to be poſitively ſtated, 
not yet ſtated poſitively, Whether it is or is not ſo. 
Hilary Term 1762. 2 C. 4. 
The Order being returned up again, is as follows, vis. 
Upon the Re-hearing of the Appeal of Samuel Sheppard of 
Myichin Hampton in this County, Eſq; in purſuance of and in 
Obedience to another Rule of His Majeſty's Court of King's 
Bench made in Michaelmas Term Jaſt, againſt Part of the Rate 
Minchin Hampton, that is to ſay, touching the Sum of Money 
for certain Woods of the ſaid Samuel Sheppard in the ſaid Parith 


of Minchin Hampton in his own Poſſeſſion; This Court, having 
Bhs. 1 | ; fully 
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fully re-heard as well the ſaid Samue! Sheppard as the Church- 
' avardens and-Over-ſeers of the Poor of the faid Pariſh of Mincbin- 
Hampton, touching the ſaid Appeal and Premiſſes, Do find, ad- 
judge and finally determine, That the faid Samne/ Sheppard is 
charged for his ſaid Wood there, being 'T1MBER Trees, when in 
Fact He ought not to have been charged for the ſatne, and is 
thereby aggrieved : It is therefore Ordered by this Court, that 
the faid Rate or Aſſeſſment (now) brought again into Court) be 
forthwith amended in Court, in reſpect to Him the faid Samuel 
Sheppard, as to the Item therein where He is charged for the ſaid 
Woods; And that the ſaid Tem or Charge in reſpe& thereof be 
entirely truck out of the ſaid Rate or Aſſeſſment; And that He 
the ſaid Samuel! Sbeppurd - and is hereby abſolutely acguitted, 
exempted and totally diſcburged of and from all Payments charged or 
and in the ſaid = or ns Lon 2 1 Woods 1 ove 
ſaid; The Caſe appearing to be, That the ſaid Samuel ard 
is now Owner and Occupier of Two Hiindred and Fifty Acres 
and upwardsof Wood-Landt'm the ſaid Parĩſh of Minebin-Humpton; 
= That the Wood growing thereon confiſts chiefly of Beech, and fome 
Oak and Ath Trees; That there is 10 Coppice Wood; That the | 
Under-Wood is left to grow as Standards; That BY Tit Cus ro 
OF THE COUNTRY where the aforeſaid Beech, Oak and Aſh Trees 
grow, (being the Trees in queſtion on this Appeal,) Beecn 18 
TiMBER; That great Quantities of ſuch Beech-Wood have 
yearly been cut and fold by the ſaid Samuel Sheppard, (And in 
the two laſt Years, Forty or Fifty Loads each Year,) for Fire- 
Wood, of the Value of from Twenty-three Shillings to Twenty- 
ix Shillings per Cord; All which ſaid Wood ſo cut for Cord- 
Wood, is of Thirty Years Growth or upward, and ſome of Sixty 
or Eighty Years, and generally from Ten to Twenty Inches 
Square; And that many of the largeſt Beech Trees cut in ſuch. 
Wood are ſold as Cord- Wood, and the Faggots for Fire-Wood; 
And that the Other of ſuch Trees cut therein are /o/d for making 
Gun-Stocks, Saddle-Trees and Card-Boards, and uſed as Timber, for 
the ſeveral Purpoſes of Building, but not fo frequently as Elm or 
Oak; That Pigs were let run in thoſe Woods, for the Eating of 
the Maſts; For which, the Proprietor had a pecuniary Profit, | 
| when ſo done; And that Twenty Pounds worth of ſuch Wood” = 
is fold for Frire-Woed, to Twenty Shilling worth fold for any 
_ other Purpoſe; And laſt Year, there was made a clear Fall of 
three or four Acres. And THEREFORE, We are of Opinion, 
That By THE CusToM of the Country where the Trees and 
* Woods in queſtion as aforeſaid grow, BEECH 1s TIMBER, and 
therefore not rateable to the Poor's Rate by Law.” 


On Saturday, 6th February 1762, Mr. Serjeant Nares moved * 
to quaſh this Order: For that although the Seſſions have now 


PART IV. Vor. III. X - indeed 


| 
; 
| 
4 
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Cuſtom of the Country, it muſt be preſumed (and it may be 


indeed returned it as their Opinion,“ That Beech zr Timber in 
« that Country, by the Cuſtom of the Country; yet They have 
drawn their Concluſion from wrong Premiſſes, which They ſtate 
particularly, and conclude that THEREFORE they are of that 
Opinion. So that the Court will judge for themſelves, whether 
the. Seſſions have determined right, - or not. | 


A RuLE was thereupon made to ſhew Cauſe why the Gd 
New Order ſhould not be We 


The ſaid New Order being now read,. — 


Lord Mans rip ſaid, that hich. the Juſtices at Seſ- 


ſions ſtate a great many Things that are immaterial, yet They 


expreſsly ſtate That Beech is Timber by the Cuſtom of that 
«© Country.” It is not the Uſe it is put to, that makes it either 
Timber or not Timber: It's being or not being Timber depends 


upon the Cuſtom of the Country. And if it be Timber by the 


true in F 9 That i was Timber before the. Time 6G un 
ve Elizabeth.” 1 


The oro af Snxcr0Ns muſt be AFFIRMED. 


* 


The End of Hilary Term 1762. 2 G. 3. 
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x Falter Term 
2 Geo. ED B. N 1 762 


Rex verſus smollet: 


Rex verſus Hamilton. 


half of Mr. BARLOwW, Clerk in Court for Admiral 


Executrix of his late Attorney Mr. Chapone (lately 
deceaſed) had delivered a Bill, which included Mr. Barlow's Bill 


R. Solicitor General moved, on Thurſday laſt, in Be- 


Monday, 10 


May 1702. 


Knowles the Proſecutor in theſe Cauſes, to whom the 


in theſe Cauſes, which Bill of Mr. Barlow's had already been 


taxed, as well as Mr. Chapone's own Bill; That Mr. Knowles 


might be at Liberty to pay to Mr. Barlow his Bill as Clerk in 


Court; And that on Payment of the Remainder of Mr. Chapone's 
Bill to the Executrix of Chapone, She ſhould deliver up to Him 
All his Papers and Writings remaining in her Hands. 


And He cited a Caſe in Hilary Term 1739, 13 GC. 4. B. R. V. 2 Sir J. 8. 


where the like Rule had been made, for the Payment to Mr. Hen 
Walrond, by Sir John Ruſbout and Mr. Rudge, of Mr. Walrond's 
Bill, after the Death of Mr. Ingram, Attorney for Sir ohn Ruſh- 
at and Mr. Rudge in the Eveſbam Cauſes: Which Bill of Mr. 
Walrond's as Clerk in Court in a Cauſe between the King and 


Biddle, was included 1 in Mr. ingrow 8 Bill delivered to Them. 


Lond 3 aid, It was fo plain; and ſo obviouſly 
juſt and reaſonable, that it did not want any Precedent to ſupport 


Accordingly, A RuLE was made to ſhew Caule : 
And, It was now MADE ABSOLUTE. 


Maxwell 


1126. 


” _ —— — — 99 ITC 
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Court. 


 Hawher and Pedlar, carrying Linen Goods of the Manifacture of 


And that He traded in St. Sampſon's Pariſh in 2 wie without 


before the Defendant, who was a Juſtice of Peace for the City of 


SF, e 
: Co . 9 


Defendant, the Juſtice of Peace, therefore iſſued his Warrant to 


ſent Action Was 3 


1 V. 3 Ann. 
c. 4. 94. 


44 ENGLAND. 
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Maxwell verſas Mayer. 
H1S was an Action of Treſpaſs, for taking the Plaintiff's 


Goods: To which, Not guilty” was pleaded. On the 
Trial at N prius, a Caſe was reſerved for the Opinion of the 


The Caſe ſtated was = ks. 


That the Plaintiff was a Native of Scotland. That He was a 


SCOTLAND, from Town to Town in ENGLAND; and expoſing 
them to Sale, in a Room in each Town, by Worst only. 


any LICENCE. 
That upon an Information duly made againſt Hina for this 


Yorke, the Plaintiff was. required by the Defendant, the Juſtice 


of Peace, to produce a LICENCE for fo doing: But He inſiſted, that 4 


it was NOT neceſſary for Him to have a Licence; as He was a 
Native of Scotland, a Wholeſale Dealer in Linen of the Manu- 
* fattare of SCOTLAND, and {old by * WHOLESALE only. 


That the Defendant diva convicted Him in the Penclty 
of Twelve Pounds ; which Penalty He refuſed to pay. That the 


diſtrain, &c: Which was executed, Cc. And for hit, the pre- 


The Queſtion was, Whether the Plaintiff hen was a © Na- 
tive of Scotland] being a T WHOLESALE Dealer in Linens of 
«© the Manufacture of SCOTLAND, was obliged to take out a 
„% LICENCE, to 1 Him to trade thus, by 3 in 


F 


It was firſt argued an 7 a 2 «th of November FEY by Mr. 

Clayton, for the Plaintiff, and Mr. Yates for the Defendant; And 

agan, on Friday 6th of February 1761, by Mr. Aſton for the 
Plaintiff, and Mr. Norton for the Defendant. 


For the Plaintiff, it was inſiſted, That the Union took away 
All Diſtinction between the two Kingdoms, and between the Na- 
tives of One or the Other; And that the ManufaGures of SCoT- 
LAND are, ſince the Union, the Manufactures of Tris King- 
dom, within the Meaning of 9, 10 V. 3. c. 27. 9 1, 27 
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taken together with the following $eftions, ; 4, 6, 14. 18, and 25; 
(Upon which * of 9, 10 V. z. "this Conviction was founded. ) 


And all Claims ariſing under /ub/equent Statutes are good and 
valid for the future, under precedent Statutes; though they did 


den, 120, and 127, a. b. Sir Richard Bulkley v. Rice Thomas, upon 


the Stat. of 27 H. 8. c. 26. (uniting England and Wales,) Upon 
the Third Exception; Brooke, Saunders, and Browne were of 


Opinion for the Plaintiff. Sraundforde, Puyſne Fuſtyce held indeed 
for the Defendant : But the three Others held, That the ſub- 


_« ſequent Statute communicated tne Remedy given * the pre- 
« ceding One. 


By 5 Co. 40. b. Vaughan's Cale, Second Reſolution, « All the 
. Parcel of . 


And ſo 410 the Legiſlature declare, in 20 G. 2. c. 42. 3. 


"Tux CounsEL for the Defendant argued, That the preſent Que- 
ſtion depends ſingly upon the Acts of Parliament made relating 


relative to the ſame T hing, All of them muſt be taken together, 
or as one Law. 8 


The Act of Union did not mean or intend to meddle at all with 
the Hawkers Acts. And the Scots have never born any Part of 
the Burthen impoſed by the Acts relating to Hawkers and Pedlars : 
T herefore they are not intitled to the Benefit of ow. 


The A@ of s Ann. Parliament 2 820. 2 25-6: . 19. Sx: conti- 
nues the Hawkers Act for 96 Years, without ſaying a Word 


the Union. 


The 6 Ann. c 5. 4. continues theſe Duties, within the 
0h Kingdom of Great Britam, for One Year after the Expira- 


tion of the 96 Years. So that this Queſtion can not properly 
ariſe, till after the Year 1806. 


- T0 Exemptions of 3 Ann. and of 9 W. 3. muſt be taken to 
be equally extenfive: For the Proviſions are the ſame in both. _ 


This Law never attaches upon the Manufaftures of Scotland. 
The Hawkers Act does not extend to them: Therefore it can 
not exempt them. Nor ought it to extend to them, when the 


Burthen 
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not even exiſt, when the former Statutes were made. In Pl 


<« Statutes of England extend to V. _— becauſe Wales is made 


to Hawhkers and Pedlars; And that where ſeveral Laws are made 


about Great Britain: And this Act was made immediately after 
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Burthen does not. And it is a great ADVANTAGE fo Scotland, 
that neither the Burthen nor the Exemption — for 96 Years, 
extend to them. 


And for this Reaſon, the Arguments from Ploꝛoden are out of 


the Caſe: Neither do the Arguments from 5 Co. Vaughan s Caſe 
apply to the preſent Caſe. 


An Exemption preſuppoſes a Lien. But here is no Lien: 
Therefore there can be 79 Exemption. 


And they alledged, that their Conſtruction of theſe Acts of Par- 


liament were confirmed by Uſage. 


Tur COUNSEL for the Plaintiff replied, That every Man who 


ſells theſe Manufactures in England, is liable to the Burthen : It 


is the ſelling in England, that renders them liable to the Burthen, 
and within the Exemption. Therefore the Burthen and the Ex- 
emption are co-extenfive. This is no particular or local 3 
tion of Trade: It is a Benefit of Trade, in general. 


he Scorch do bear the Burthen impoſed by the Hawkers and 
Pedlars Acts, equa/ly with the Eng/i/h: And hey are egually obliged 
to take out a Licence, if they ſell Manufactures not exempted e out 
of thoſe Acts. 


Tux Cour thought it proper that the following Facts 
ſhould be aſcertained, before they gave their Opinion; viz. © Whe- 
ther, ſince the Union, Perſons coming from Scotland, and bring- 
ing Linen or Woollen Goods into England, and ſelling them 


*« by Wholeſale, do or do not uſually take out Licences:” Or 
„Whether there have been any, = what Condvictions of ſuch 


«© Perſons who have fold Scotch Linen thus by Wholeſale.” 


After having taken Time to inquire into theſe Facts, and to 


conſider it 


Court. 


He faid they had had Certificates from the Commiſſioners, and 


Anlwers to them; and Replies, and Rejoinders and Surrejoinders 


without End: But, upon the Whole, They (the Court) were 


clear that there was no Pretence for ſupporting ſuch an USAGE 


as had been pretended on the Side of the Defendant. 


Lord MANSFIELID now delivered the Reſolution of the 


—Fne- 
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The Us Ac then being out of the Caſe, The fingle Queſtion 
is, „Whether the Linen Manufacture of Scotland is or is not the 
„Linen Manufacture of THIS KINGDOM, within the Act of 
9, 10 V. 3. c. 27. and the Act of Union.“ 


And We are of Opinion, That the Linen Manufacture of 
« Scotland is the Linen Manufacture of this Kingdom, within 
«« thoſe Acts.“ 


The Argument * That the Scots are not intitled to the Benefit, 


« becauſe they have never born any Part of the Burthen,” does 
not conclude to the Point; Becauſe they v bear their Part of 
the Burthen, from the Time when the Legiſlature have thought 


proper that it ſhould commence upon them. 


Therefore let the Poftea be delivered to the PLAINTIFF. 


— — 


. D ——-— 
Ll —_—_—_— 6. * 


Rex ver/zs Inhabitants of St. Devereux. 


This Caſe is already publiſhed, in my Quarto Edition of SzT- 
T TLEMENT CAs ES, N“. 162. Page 506. 


— 


— 


Rex verſus Williams : 


Rex verſus Davis. 


Thurſday, 13 
May 1702. 


Saturday, 15 
May 1762. 


; A Information was granted by the Court againſt the Defen- 
LA dants, as Juſtices of the Peace for the Burrough of Penryn; 


for refu/ing to grant Licences to thoſe Publicans who voted again 
their Recommendation of Candidates for Members of Parliament for 


that Burrough. It appeared, that they had ated very gro/sly in 


this Matter; having previouſly threatened to ruin theſe People, 
by not granting them Licences, in Caſe they ſhould vote againſt 
Thoſe Candidates whoſe Intereſt Theſe Juſtices themſelves 
cipouſed ; and afterwards actually refuſing them Licences, upon 
this Account only, And Lord MansF1ELD declared, that the 
Court granted this Information againſt the Juſtices, Nor for the 
mcre refiſing to grant the Licences, (which they had a Diſcre- 
on to grant or refuſe, as they ſhould ſee to be right and proper ;) 


. and 


but for the corrupt Motive of ſuch Refuſal; for their /preſſie 
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| and unjuſt refuſing to grant them, BECAUSE the Perſons applying 
N for them would not give their Votes for Members of Parliament «; 
i the Tuſtices would have had them. 


* 


Fridav, 21 | _ . | , : 3 988 
May 1762. Rex verſus Baylis et al. Juſtices of Peace for the City 


| of Glouce/ter ky 


| H E ſame PRINCIPLE was laid down in this Caſe, as in the 
1 laſt mentioned Caſe ; though the preſent Rule for ſhew- 
l | % ing Cauſe why there ſhould not be an Information,” was diſ- 


charged, upon the Merits; the Juſtices not appearing to the Court 
to have acted from the corrupt Motive which the Proſecutor of 


1 . | the Rule had charged upon them. 
. V. ante, S. P. Paſcb. 1758, 32 G. 2. pa. 556, 561. Rex v. 


Young and Pitts, Eſqs. and pa. 65 3. Rex v. Athay , Mict. 
1758, 32 Geo. 2. 


The End of Eaſen Term 1762. 2 G. 3. 


8 


r 
I 
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Trinity Term 


2 Geo. 3. B. R. 1762. 


Colebrooke verſus Dobbs. 


HE Plaintiff having obtained Judgment againſt the 
Defendant, in an Action of Debt for an Amercement 
in the Court-Leet of the Manor of Stepney, The Coun- 


Wedneſday, 
16 June 762. 


= —= fel for the Defendant moved in Arreſt of Judgment; 
And the Caſe remained long depending: The firſt Motion was 


made by Mr. Altham, on Wedneſday 26th January 1757; The 


Judgment of this Court was pronounced upon Friday 26th 7 . 
this 


nuary 1759; And the Exchequer Chamber affirmed it, in thi: 
= Eaſter Term 1762. It was debated on Friday, 1oth February 
1758, by Mr. Altham, ſupported by Sir Richard Lloyd, on the 
Part of the Defendant ; and Mr. Lauſon, ſupported by Mr. Nor- 
ton, on the Part of the Plaintiff: And the Court took Time to 
look into the Record. ern 5 


The Court of King's Bench, in Eafter Term 1758, directed 
the Caſe to be ſet down in the Paper, as a Concilium, for Argu- 


ment in the next following Term, and to be then ſpoken to by 
One Counſel on each Side. It was afterwards ſet down accord- 


ingly, in the Paper; and ſtood for Argument upon Friday, 26th 


January 1759 : But the Defendant's Counſel faid Hew as not pre- 


| pared ; having received his Brief, but the preceding Evening. 


Tur CovurT told Him, That was his Client's own 


Fault: The Defendant ought to have been ready. And they or- 


dered the PosTEA to be delivered to the PLAINT1PF. 
| Note—The only Reaſon of mentioning this Caſe at all, is to 
prevent it's being hereafter cited as an AUTHORITY; upon a 
miſtaken Apprehenſion of it's having been determined in a /o/emrn 
Manner after Argument and Deliberation upon the Weight of the 


Objections. 
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7 
3 


3 


Saturday, 19 


June 1762. 


unjuſtly to dex and aggrieve One Fohn Chilton, and to deprive him 


to the {aid John Chilton * That He the ſaid John Chilton was a 
* make it up, than have his Credit blaſted.” 


between Him and the ſaid Henry Bolney and Fobn Delaporte fo 


of February in the Year of our Lord 1758, ſigned under the 


be pretended Offence above ſpecified, and to deft from all Prole- 


of Thirty-three Pounds hath been ſince paid by the ſaid John Chr!- 


ſo falſly charged on Him as aforeſaid, or of any ſuch like Offence. 1 
To the great Damage, Impoveriſhment and Diſgrace of the ſaid 


Trinity Term 2 Geo. 3. B. R. 


Rex ver/us Riſpal. 


T "HIS was an Inditment found at the Weſtminſter Seſſions 
of the Peace, againſt the Defendant and two Others for a 
Conſpiracy: But the Certiorari was brought by Riſpal only. 


The Indictment ſet forth, That Antoine Riſpal, Henry Bolney, 
and John Delaporte, wickedly and maliciouſiy deviſing and intending 


of his good Name Fame Credit and Reputation, on &c, at &c, 
wickedly and unlawfully did among themfelves consPIRE com- 
bine, confederate and agree, falſely and without any reaſonable or 
probable Cauſe, to charge and accuſe the ſaid John Chilton, 
« That He the ſaid Fohn Chz/ton had then lately before taken, 
*« out of a Bag, a Quantity of Human Hair, which Bag was con- 
« tained in a Bale, which conſiſted of five Bags of Hair, of the 


« Goods and Chattels of the ſaid Antoine Rypal.” 


« Man of Credit; and that He the ſaid John Chilton had better 


| That the ſaid Antoine Riſpal, in purſuance of and according to 
the ſaid Conſpiracy, Combination, Confederacy and Agreement 


as aforeſaid before had, afterwards, to wit &c, at &c, unlaw- 
fully and wickedly did exact, receive and had of and from the ſaid 
John Chilton the Sum of Thirty Pounds of lawful Money of Great 
Britain, of the Monies of the ſaid Jobn Chilton, and alſs a cer- 
tain promiſſory Note in Writing, bearing Date the ſaid 28th Day 


Hand of the ſaid John Chilton, for the Payment of the Sum of 
Thirty-three Pounds to One Thomas Higginſon or Order, fix Weeks 
after Date, and which faid Note was indorſed by the ſaid Thomas 
Higginſon to the ſaid Atcine Riſpal; for and as a Compoſition for 
cution againſt the ſaid 7 Chilton for the fame ; Which ſaid Sum 


ton, in Diſcharge of the ſaid Note: Whereas, in Truth and in 
Fact, the ſaid John Chilton never was guilty of the ſaid Offence 


Fobn 
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Job Chilton; To the evil Example of All others in the like Caſe 
offending ; Againſt the Peace of our ſaid late Lord the King, his 
Crown and Dignity; and againſt the Peace of our preſent Lord 
King George the Third, his Crown and Dignity. 


The Defendants Bolney and Delaporte pleaded “ Nat guilty :” 
And the Indictment was tried, as againſt them, at the Weſtminſter 
Seſſions. Bolney was acquitted : Delaporte was found guilty. 


The Defendant Ryſþal did not then come in: But He after- 
wards came in, and pleaded © Not guilty;” and was tried, and 
found guilty. Whereupon He brought a Certiorari to remove 
it into this Court. 

On Tueſday, 26th of January laſt, Mr. Lucas, on Behalf of 
the Defendant, moved in Arreſt of Judgment. © 7,65 


Firſt Objection— An Indictment for ſuch a Confprracy as this 
is, does not lie before the General Seſſions of the PEACE. 


Second Objetion—The Fact which the Defendant conſpired 


to charge the Profecutor with, is zo Offence: It is only an In- 
dictment for “ wickedly and unlawfully conſpiring &c, falſly to 
accuſe * John Chilten of TAKING HAIR our of A Bac;” 


(without alledging it to be an unlawful or felonious Taking.) 


Whereas the Offence whereof the Party was accuſed, ought to 


; be particularly charged: No Implication will make it good. 


A RvLz was then made to ſhew Cauſe why the Judgment 


ſhould not be arreſted. 


Afterwards, on Ti hurſday, 29th of April following, Mr. Lucas 
inforced his Objections in Arreſt of Judgment; And Mr. Soli- 
citor General for the Proſecutor, ſhewed Cauſe againſt arreſting 


the Judgment: And it was then adjourned. 


On Weaneſday, 12th of May, It was argued by Mr. Baynbam 
for the King, and Mr. Morton and Mr. Stowe for the Defendant. 


Tux Cour were of Opinion, That the juſtices of Peace 
had Juriſdiction in the preſent Caſe; A Conſpiracy being a Tre/- 
þaſs, and tending to a Breach of the Peace: And they held, that 


the Indictment was well laid; And that the Giſt of the Offence 


is the unlawful Conſpiring to injure the Man by this falſe Charge. 


They All therefore concurred in Opinion, That the Rule ought 
to be diſcharged. | = . | 
.. ̃ — RurE DISCHARGED. 


1 —— Hart, 


nn 
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| . 0 Hart, gui tam &c, ver ſus Hawkins. 
bl N ſhewing Cauſe againſt a Rule which was drawn up gene- 
| rally, „To ſhew Cauſe why the Defendant ſhould not 
| « be diſcharged out of Cuſtody of the Marſhal, as fo the Execu- 
« tion with which He flands charged in THis SUIT ; but which 
only meant to bring in Queſtion, * Whether He could be diſ- 
«« charged as to the Informer's Moiety; (for it was not pretended 
even by the Defendant's own Counſel, ** that He could be diſ- 
charged as to the Crown's Moiety ;'—) | 


th —_— — 


* — — — — 
— pon v7” te wa 44 


. RAE 

2 2 = Pai t* a es Q 

= — 82 — —ů— 
— 


5 — 


v2 — — 


— — 


Tux CovurrT reſolved, clearly and unanimouſly, © That 
| „ Defendants in QUI TAM Actions are not at all included in the 
1 « 13th Clauſe of the Act of 32 G. 2. c. 28. (pa. 434.) for Diſ- 
= charge of Debtors in Execution for Sums not exceeding One 
| „Hundred Pounds, upon exhibiting their Petition and aſſigning 
"x « over All their Eſtate and Effects for the Benefit of ſuch of their 
F e * Creditors as ſhall have charged them in Execution:“ And, ac- 
1 : cordingly, They , 
1 | : 1 5 DISCHARGED THE RULE. 


1 Mr. Solicitor General was for the Plaintiff: Mr. Baynham for 
the Defendant. T7 CO, Fo 


- 


_ Wedneſday, Rex verſus Sir Thomas Harriſon, Chamberlain of London. 


"i | 23 June 1762. 
ll „„ (In the Crown-Paper.) 


A Mandamus having iſſued, directed to Sir Thomas Harriſon, 
Knight, Chamberlain of the City of London, to admit Wil- 

iam Cope into the Freedom of, the ſaid CiTY; having ſerved an 

Apprenticeſhip to John Cope a Freeman of the Company of Cloth- _ 
Workers, and having afterwards duly admitted Himſelf into the 

Freedom of the ſaid Company of Cloth-Worker= © 
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Tux RerTurn ſets forth, That the City of London is an an- 
cient City &c, and a Body Corporate &c; And that there are ſeve- 
ral Guilds, Companies, &c; which Guilds, Companies &c, have 
uſed and ought to have the Over ſeeing, Correction and Government 
ot the ſeveral Perſons ng and exerciſing the ſeveral Arts, Trades, 
Myſteries and manual Occupations belonging to ſuch ſeveral So- 
cieties, Guilds, Fraternities, Fellowſhips and Companies, in the 
Ute and Exerciſe of ſuch Arts, Trades, Miſteries and manual 

| Occu- 
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Occupations within the ſaid City and the Liberties thereof; And 
that the ſaid ſeveral Societies, Guilds, Fraternities, Fellowſhips 
and Companies of the ſaid City, and the Men of the ſame, for 
all the Time aforeſaid have uſed and ought and yet uſe and 
ought to be under the Order, Government and Regulation of the- 
Mayor and Aldermen of the ſaid City for the Time being, with 
the Commonalty of the ſaid City in Common Council aſſembled. 


The Return further certifies a Com. That every Perſon, at 
the Time of his or her Admiſſion into the ſaid City, be nee 
« of $0ME One of the aforeſaid Societies, Guilds, Fraternities, 


« Fellowſhips or Companies of the ſaid City; and be admitted 


« into the Freedom of the ſame City, as a Freeman or Free- 
« woman of or in ſuch Society, Guild, Fraternity, Fellowſhip 
„ or Company. FRE, . f 
Then it certifies another Cuſtom, That no Perſon not being 
« free of the City may fell by Retail, or keep any Shop for Re- 
tail Sale, or uſe any Occupation for Hire, Gain or Sale, within 


W the ſaid City or it's Liberties :” And that there is another Cuſtom | 
= within the ſaid City, © That , any Cuſtoms, obtained prevail- 
ning and uſed in the faid City, be or have been difficult, or de- 


« foctive in any Part; Or if any Things zewly ari/ing in the ſame 
City, where a Remedy is not or bath not been already ardained, , 
„ ſhould want or have wanted Amendment; The Mayor and Al- 
« dermen of the ſaid City for the Time being, with the Aﬀent 
of the Commonalty of the ſaid City in Common Council aſ- 
ſembled, may apply and ordain, and have been uſed and ac- 
cuſtomed to apply and ordain, and of Right ought to apply and 
* ordain, as often as to them ſhall or hath ſeemed meet, an 
APT AND PROPORTIONABLE REMEDY in that Behalf, for 
the common Benefit of the Citizens of the ſaid City, and of other 
Perſons reſorting thither ; ſo as ſuch Ordinances be agreeable 
to good Faith and Reaſon, not prejudicial to the King and his 
Progenitors, or to the People, and in no wiſe contrary to the 
Laos and Statutes of this Kingdom.” Which ſaid Cuſtoms, 


1 together with all the other Cuſtoms of the ſaid City, were ratified 


and confirmed to the then Mayor and Commonalty of the ſaid 


. City and their Succeſſors, by the Authority of the Parliament of 
7; the Lord Richard formerly King of England &c, the Second after 


- = Conqueſt, holden at Weſtmin/ter, in the Seventh Year of his 
5 Leign. . ; IE | 


The Return further certifies, That there hath been for all the 


, Time aforeſaid and ſtill is, within the ſame City, a certain ancient 
. Szciety or Company of Perſons uſing and exerciſing the Art, Trade 
10 and Miſtery of BuTcHrRs, within the ſaid City and the Liber- 
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ties thereof; which ſaid ancient Society or Company, cn the 
20th Day of June in the Twenty-ſeventh Year of the Reign of 
the late Lord George the Second, King of Great Britain Cc, and 
long before, was and ſtill is a Body Corporate, by the Name of 
the Maſter, Wardens and Commonalty of the Art or Miſtery of 
Butchers of the City of London; And that the faid Company or 
Society is and for All the Time aforeſaid hath been One of the 


aforojaid Companies or Societies. 


The Return then ſets forth a By-Law, made at a Com- 
mon Council of the ſaid City holden according to the Cuſtom 
Fc, on the 2oth of June 1727 Namely — That it was, by the 

Authority of the fame Common Council, in and by an Act of 
the ſaid Common Council, intitled “ An Act for regulating the 
« Company of BUTCHERS of the City of London,” enacted, or- 
dained and eſtabliſhed'in Manner and Form as follows, 79 2:7, 
« WHEREAS the Maſter, Wardens and Commonalty of the Art 
or Miſtery of Butchers of the City of London are and have been 
an ancient Fellowſhip and long fince incorporated, and have 
obtained ſeveral Royal Grants for Confirmation of their Privi- 
<c Fg And whereas many Perſons who exerciſe the Trade of 
a Butcher within the City of London, have obtained their Free- 
«« doms of 0THER Companies, by Redemption and otherwiſe ; by 
«© Reaſon whereof, the ſaid Company of BUTCHERS is MUCH D1- 
„% MINISHED and MAY FALL in Decay; For Remedy WHEREOF, 
«© Be it enacted, ordained and eſtablithed, by the Right Honou- 
«. rable the Lord Mayor, Aldermen and Commons of the City 
« of London in this preſent Common Council aſſembled, and by 
«© the Authority of the ſame, That from and after the 29th Day 
4 Of September next, Every Perſon not being already free of thi; 
City, occupy ing, uſing or exerciſing, or who ſhall occupy, utc 
„ or exerciſe the "Art, Trade or Miſtery of a BUTCHER within 
the City of London or Liberties thereof, ſpall take upon Hin 
© felf the Freedom and be made a Freeman of the ſaid COMPpaxi 
. of BuTcCHERS; And that No Perſon or Perſons now uſing ot 
«« exerciting, or who ſhall hereaſzer uſe, occupy or exerciſe the 
„ ſaid Art, Trade or Miſtery of a BUTCHER within the fad 
City or Liberties thereof, ſhall from and after the ſaid 29th 
Day of September be admitted by the Coamberlam of this City 
„ for the Time being, to the FREEDOM or Liberties of Tuts 
(rv, OF or IN any OTHER Company than the ſaid Comper? 
, BUTCHERS; Any Law, Uſage or Cuſtom of this City * 
« the contrary notwithſtanding : Proc ided always, That all and 
<< Every Perſon and Perions not being already free of this Citi. 
and who now are or hereafter ſhall de intitled to the Freedom 
<< of any other Company within this City by Patrimony or Sc 


0 vice, and ought (in purſuance of chis Act) to be made free , % 
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„the ſaid Company of Butchers, SHALL BE ADMITTED into the 
Freedom of the ſaid Company of BuTCHERs, upon Payment 
of fuch and the like Fine and Fees {and no more} as are uſually 
paid and payable upon Admiſſion of the Child or Apprentice 


« of a Freeman of the ſame Company.” 


The Return then ſets forth, That the faid J:/liam Cope was 
educated as an Apprentice in the Art, Trade or Miſtery of a 


BUTCHER ;. and af the Time of the Preſentment of the ſaid N. 


lam Cope to the Chamberlain to be admitted into the Freedom of 
the ſame CITY (as in the Writ is mentionedz) did ſe, occupy and 
exerciſe and fill doth uſe, occupy and exerciſe the Art, Trade or 
Miftery of a BUTCHER, within the ſaid City and the Liberties 
thereof; And that the ſaid William Cope, at the Time of ſuch 
Preſentment as aforeſaid, was net, nor yet is @ Freeman of the 


ſaid Company of BUTCHERS. 


And for theſe Cauſes, the Chamberlain returns that He had 


refuſed to admit him into the Freedom of the faid CiTy ; nor 


can He admit him into it. 


Mr. Yates, for the Proſecutor of the Writ, argued That this 


By-Law is totally voip. 


He premiſed, that Vannel's Caſe, which He ſuppoſed would 


be relied upon by his Opponent, and which is reported in 1 Sir 


J. S. 675, and in 8 Mod. 267, is, diſtinguiſbable from this Caſe. 
Then He procceded to object to the preſent By-Law. 


Firſt Objection— This By-Law 1s beyond their JURISDICTION. 


Secondly, The Cavuse of making it is inſufficient. 


Firſt—It exceeds the Juriſdiclian of the Makers of it. For 
Firſt, It varies the Conſtitution of the City effentially; Secondly, 
It injures all the other Companies of the City; And Thirdly, It 
reftrains Trade. - | „ 


Firſt, It eſſentially varies the Conſtitution of the City. Rex 
v. Philips, in Carmarthen, Trin. 1748, is an Authority to fa 
that a By-Law contrary to the Charter is nt good. - 


_ Here, All Perſons, in general, intitled to be free of any Com- 


pany, were before the making of this By-Law, intitled to their 
Freedom of the City: Whereas this By-Law expreſsly confines 


The 


theſe Perſons to be free of the pariicular Company of BurcuERS. 


F 320 Trinity Term 2 Geo. 3. B. R. 


The Caſe of Robinſon v. Groſccurt, in 5 Mod. 104. is good 
Law, notwithſtanding the Cafe of Wannell, abovementioned. 


Secondly, It injures all the other Companies in the City. Par- 
ticular Cuſtoms of the City may indeed be regulated: But an- 
cient Franchiſes can not be extinguiſhed or diſſolved by a By-Law. 
Now this By-Law is injurious to all the other Companies. 
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Thirdly, It reftramns Trade. This By-Law narrows the Pri- 
wilege, and is an :uſurious Reſtraint to Trade and Traders, and a 
Clog to thetr Liberty. 


But it will be faid, © That the Mayor and Aldermen have a 
© Power, by the Cuſtom, to do this.” To which I anſwer—The 
Cuſtom does not impower them to go % far as this By-Law 
carries it: Here is an additional Expence laid upon Perſons inti - 
tled to their Freedom. 


%% ͤ V ĩèͤ V 8 3 
J...... 8 


Ss 


He mentioned 5, 6 M. X M. c. 10. $6. which obliges every 
Perſon free of any of the Companies, who thall take an Apprentice, 
to bind Him before the Matter and Wardens of the Company, 
whereof the Maſter is a Member; which Apprentice, at the Time 
of his Binding, is to pay them Two Shillings and Sixpence : And 
cited 1 Ro. Abr. 364. Title, By-Law, Pl. 5. in the Caſe of Payne 
v. Hawghton, a By-Law (about Carmen and the ls ms, holden 

: "tk becauſe only for private Benefit. | 
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Second General Obieddion Ir the Mayor and Aldervian and 
Common Council really had Power to make ſuch a By-Law as 
this 1s, Yet the CAUSE here aſſigned for _— it is znfu (or: 


Their By-Laws moſt de mide. for ide commas. Cond of the 
Citizens; where any ancient Cuſtom is nut or defective; or 
any Thing, newly ariing, wants Amendment. 


But this By-Law 1s not agreeable to any of theſe Requiſites. 


„N. B. 7% The Return does not pretend that this Company of Butchers 
=, ee Wo have any Power of Regulation over the Members of their own _ 
AE NECS.TIDY Company. * Here, Nothing i is ſuggeſted, but the Diminutiem of the 


from 8 8 Mead. 


267. The Company of Butchers, and the Danger of their falling into Decay: 


W And the Increaſe of their Profits is the only View of the By- 


. b tl. Con. Law. So that this is not a By-Law made for the common Benefit 
tempt it = of the Corporazion : The other Companies are injured. (He here 
me: mentioned Sir Thomas Raym. 446. Taverner's Caſe.) And no 


they: Al] 
arrevd that 2 general 
Li Cle was wrong ſtated Here. (1 mean the old Edition of that Bock.) | — 
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general Grievance appears to have happened, to have occaſioned 
the Making of this By-Law. 


Therefore He Sa that it was, upon the Whole, a bad 
One. 


Mr. Eyre, contra, for che Return, * That chis was a 
ou By-Law. 


Firſt—It i is witbin the voile, of the Makers of it. 
Secondly—The Cauſe of making it is a fuſfcient One. 
Firſt—It does not exceed their Furiſdiction. 


| Firſt, It does not vary any eſſential Point of their Conſtitution: 
It is only a Regulation. 


Every Man intitled to the Freedom of a particular Company 

= may be admitted to the Freedom of the City, as ea/ily as 6% 
W The Right remains, in Sub/ance, as it was before: It is only regu- 
= /ated. Therefore it is not like the Caſe of Kex V. © 289. 


0 77. b. as Caſe of Corporations, proves that this is not 
n the Contitution. BR 


Secondly, It is not injurious to the other Companies. It only 
reduces them to their original . | 


Thirdly, It is not an unlawful Reſtraint of Trade in general, 


or of the Privileges of particular Perſons. It does not exceed the 
Cuſtom. 


No additional 8 appears upon this Return. On the con- 
trary, there i is a Proviſion agar 8 


The Statute of 45 b W. & M. c. 10. 5 6. makes s Nothing 
againſt Ws”: 


Nor i is 1 . Abr. 364. pl. 5. applicable to this Gale. 


The Conte of London are ſubject to a reaſonable Control by 
the Corporation: And this 1 is a reaſonable Control. 


As to the Second General Obj n By-Law is agree- 
able to all the Requiſites. And The CAusz of making it is a ſuf- 


cient and political One: It is to preſerve the Company of 
Aarne HH I Butchers 


* 
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1328 Trinity Term 2 Geo. 3. B. R. 
my Butchers from falling to Decay and being deſtroyed ; And it will 
be attended with public Benefir. It claſſes Butchers by Trade, in 


the particular Company to which they belong: And the natural 
Tendency of it is to regulate that Company. 8 


The Caſe of Wannell againſt the Chamberlain of London was a 
ſolemn Opinion, in a Caſe fimilar to the preſent: And in which 
the Caſe of Gro/court was conſidered and over-ruled. 


The Reaſons of making this By-Law are not confined to theſe 
particular and ſpecifical Ones which are mentioned in the Pre- 
amble of it. n 


Mr. Yates, inſtead of replying, conceded, that F the Caſe of 
Wannell was to be conſidered as an Authority in Point; And if 
the only Objection in that Caſe aroſe from a Circumſtance which 
does not exiſt in this; it would be uſeleſs for Him to pretend to 


reply. | 


© It was de- Lord MaxnsFIELD—It ſeems, that Caſe was ſo.* And 
termined the End of this By-Law is to reduce the Matter to what mutt 


HM:chaclmas | bg : 5 

Tem 1225, have been the original Inſtitution. 
126. 1. when | | | | er 
the Reſolution of the Court was delivered hy Sir Robert Raymond then Lord Chief Juftice. It had been 
twice argued, The firſt Argument was in Lord Chief Juſtice Pratt's Time: Who held the By-Law to 
be reaſonable, in reſpe& of its tending to prevent Frauds; and faid, that * the cy Difficulty was, 
« whether Hannell had a Right to demand his Freedom in the Jeiners Company ;” Having ſerved a 
Maitcr who was act free of the Joiners Company, but of the Mzrchant-Taylors. But the Court, after 
hearing a ſecond Argument, and taking Time to adviſe, held, „ that a Mandamus would lie to the 
++ Joiners Company, to admit Him.” My Note of this Caſe of Manuell, is agreeable to Sir John 


Slrange's Report: It was upon a Aandamus directed to Sir George Ludlam, then Chamberlain of Londen. 


This is a Regulation of a very extenſive Trade, that ovnremhs 
every Body who eats in the City of London. 


It is not neceſſary that All the Reaſons of the By-Law ſhould 


be given in the Preamble of it. 


= Mr. Juſtice Drrisov The Caſe of Wannell was deter- 
mined to the Satisfaction of every Body at that Time: And ] took 
the Point to be thereby /ettled. 


And this is 2 an Alteration of the Conſtitution; but agree- 
able te and a true Expoſition of the original Cuſtom. Torn. 


This Caſe is as different from that of Rex v. Philips, as Light 
and Darkneſs. That By-Law put the Right of being elecfed into 
another Set of Men than the Conſtitution required: Whereas they 
could not alter the Right to be elected. But 7his is only reguls- 
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Trade: 
the Inſpection and Regulation of their own Trade. 
underſtood, reddends fo ſnguis Jmgulis. 
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ting the Trade to what is moſt right and reaſonable, and and, 
it to the true Meaning of the Cuſtom. 


I am extremely ſatisfied with the Reſolution of the Caſe of 
Wannell. 


[ think this a very good By-Law: And the Objections are of 
no Weight. 


Mr. Juſtice F OSTER concurred in Opinion, That this 
By-Law only reftored the Conſtitution to what it originally muſt 
have been and ought to be; And that it was right and reaſon- 
able, and muſt have been the Meaning of the Cuſtom, That 
each Company ſhould. have the Inſpection of their own Mem- 
4 bers. 


Mr. Juſtice WII Mor quite concurred alſo. He faid, the 


only Doubt in Wanneli's Caſe turned upon the Power of the 


Joiners Company r refuſe admitting the Man: But when that was 


858 over, there was no more Doubt. 


Corporations were 1 inſtituted for the Regulation of 


And every Company muſt have had and ought to have 
It muſt be 


Therefore He was very clear, that this was no Innovation or 
Alteration of the Conſtitution, but a e at J it to it's true 


and orginal Inſtitution. 


e Cur. (clearly and unanimouſly) 


Let the RuTuRN be ALLOWED. . 


Rex verſus Plunket, Eſq; 
IN ATTACuMENT had been granted againft Mr. Plunket, 
A upon the Application of Sir Thomas Frederick (the Plaintiff 


= | in an Action brought by Him againſt Mr. Luckup} for Mr. 


Plunket's not appearing to give Evidence, in Dae to a Sub- 
pana regularly ſerved upon Him. Mr. Plunket ſwore, upon his 
Examination, © that Sir Thomas had undertaken to give him 
* FURTHER NOTICE, if it ſhould be neceſſary for Him to attend; 

but that Sir Tamas neglected to do it: And He ſwore, *<* that 


Tueſday, 29 
June 1762. 


He had been ſubpœnaed on a former intended Trial of the 


fame Cauſe, and had chen attended; but the laid intended 
5 «Trial 
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& Trial did not come on.” 


He further ſwore, © That He would 


« have attended, if He had received ſuch further Notice from Sir 


«6c 


«c 


Thomas, to do ſo.” 


W hereupon I reported cc That He had cleared Himſelf of the 


Contempt.” And it appeared to the Court, that the Com- 


plaint againſt him was groundl/eſs and wnreaſonable, and mult have 
been 4rown to the Proſecutor Himſelf to be ſo. 


Tur Cour, after declaring it to be contrary fo their 


general Courſe and Practice, to give Coffs to Perſons who bad purged 
themſelves of Contempts upon their Examination, in Conſe- 


quence of Attachments which had been granted againſt them by 


the Court, on Cauſe ſhewn ; Yet thought that it ought to be done 
in this particular Inſtance ; becauſe the Proſecutor muſt, within 


his own Knowledge, be fatisfied that his Complaint was ill-founded | 


and vexatious. 


Wedneſday, 
30 june 1762. 


Therefore they ordered That Sir Thomas ſhould pay Cosrs 
to Mr. Plunket. 


Rex verſus Harris et al'. 


R. Stowe and Mr. Selwyn ſhewed Cauſe againſt the follow- 


ing Rule, which had been made on the Motion of Mr. 


Afburft; VIZ. 


«c 


40 
| 40 
<c 
Cc 
4c 
cc 


«c 


<c 


The King againſt Ga- 


« Wedneſday next after fifteen Days from the Holy T rinity, in 
the ſecond Year of King George the Third.” 


CiTy of Glouceſter : UPON reading the Affidavit of Tho- 
C mas Rickſtock and Others, It is or- 
briel Barri and two\ dered that Tue/day next be given to the 
Others. - Detendants, to ſhew Cauſe why 
Cauſe ſhould not be tried at the next Aflizes to be held in and 


for the CounTY of Glouceſter, by a JURY of the ſaid CounTY 


of Glouceſter, inſtead of the City ; upon Notice of the faid 
Rule to be given to the ſaid Defendants i in the mean Time.” 


The Afedavit, upon WO. the Rule was aig, went no 


further than to ſwear, 


£6 


generally, That they verily believed that 
there could not be a fair and impartial Trial had by a Jury of 


the City of Glouceſter ;” ; without giving any particular Reaſons 
or Grounds for entertaining ſuch a Belief. ; 


this 


The 


. ; 
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The Cauſe to be tried was an Information againſt the Defen- 
dants (as Aldermen of n for a Miſdemenour, in refuſing 
to admit ſeveral Perſons to their Freedom of the City; Who de- 
manded their Admiſſion, and were intitled to it, and, in Conſe- 
quence of it, to vote at the then approaching Election of Mem- 
bers of Parliament for that City; and Whom the Defendants did 
admit, after the Election was over; but would net admit them 
Lill after the Election, and thereby deprived them of their Right 
of voting at it. 7 82 1 17 


The Proſecutors had moved for this Rule, on a Suppoſition 
« that the Citizens of the City could not but be under an Influence 
or Prejudice in this Matter: Though there was, in Fact, a 
Liſt returned up to the proper Officer, of above Six Hundred 
Perſons duly qualified to ſerve on the Jury. 


The Cauſe now ſhewn by Mr. Stowe and Mr. Selwyn on the 
Part of the Defendants, againſt trying the Matter by a Jury of the 
CounTY at large, inſtead of a Fury of the CiTY, was, that this 
was an Application both unprecedented and ill-founded. For 
that, as this Information was a Criminal Proceeding, it was local 
and mult be tried by a Jury of the County where the Fact aroſe: 
And if that were not ſo, yet here is no Kind of Reaſon ſhewn for 
going out of the ordinary Courſe, but were unſupported Imagi- 
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In the Caſe of the Mayor of Poale v. Bennet, in 2 Sir J. S. 
784. The Action being laid in the County of the Town of Poole, 
for a Duty claimed to be due to the Corporation; And it appea- 
ring manifeſtly, that there could be no fair Trial in Poole; the 
Vienue was indeed changed to the County of Hants. But that was 
a Civil Action. N 
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In the Caſe of the King againſt Clendon, in 2 Sir J. S. 911. An 
Information was laid for an Aſſault in Middleſex: And the Court 
reſiſed to amend it, by laying it in London. N 


RNex v. Burton et al', Tr. 1754, 27, 28 G. 2. B. R. was an In- 

formation for a falſe Return to a Mandamus, laid in the Town of 
Nottingham: And the Court refuſed to change the Venue from the 

Town to the County of Nottingham, or to any other County, 

(though it was ſworn there was not a ſufficient Number of Free- 

holders in the Town, who were not Burgeſles ;) becauſe it was a 

Criminal Proceeding, and the Cauſe ought to he tried where the 

Facts aroſe. And yet that Information might have been originally 

laid in Middleſex. — — R—ͤ— 5 
PART IV. Yor, III. Cc 7 The . 
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The Caſe of Norwich, Cliſt's Entr. 741. Pl. 2. was a Civil 
Action. | IEP Eft: 


There is a vaſt Difference between civil and criminal Proceed- 
ings. In the latter, the Court will not grant a Rule to inſpect 
Books: It was refuſed laſt Hilary Term, in the Caſes of Rex v. 
Head, and Rex v. Heyaon, and in Dr. Purnel's Caſe in Hil. 1748. 


Mr. Aſpurſt, ſupported by Mr. Solicitor General and Mr. 
Morton, argued on Behalf of the Proſecutors, for making the 
Rule abſolute. 33 A 


They denied that there was any Diſtinction, in Chi reſpect, be- 
tween civil and criminal Proceedings. An Indictment may be re- 
moved by Certiorari, out of a County where a fair Trial can not 
be had, to be tried in One where it may. And they urged, that 
here muſt be a Failure of Juſtice, if it was not done: For, here 
are 10 Perſons in the City of Glouceſter, who are impartial and 
unprejudiced. The Affidavit, “that it is verily believed that an 
„ 1mpartial and fair Trial can not be had by a Jury of the City, 
ſtands uncontradicted; and muit, therefore, be taken for Fact 
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Burton's Caſe was an Application by the Proſecutor, to change 
the Venue, in an Information for a falſe Return to a Mandamus: 
And the refuſing to change the Venue did not occaſion a Failure 
of Juſtice there; becauſe the Proſecutor of the Mandamus might 
bring his Action for a falſe Return. Whereas here muſt be a Fai- 
lure of Juſtice : Which ſhall never be ſuffered. The Caſe of the 
Mayor of Poole againſt Bennet was determined upon this Prin- 
ciple. And the Caſe of Norwich alſo went upon this Ground. 
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The preſent Caſe is almoſt in Point (they faid) with that of 
Norwich: And there was the fame Suggeſtion as they now 
make. | | Es . 


Therefore they concluded with praying to have their Rule 
made abſolute; and that they might have Liberty to enter a Sug- 
geſtion on the Record, (as was done in that Caſe,) “That there 
can not be a fair and impartial Trial had in the County of the 
« City;” and therefore praying that the Venire may be directed 
to the Sheriff of the County of Glouceſter, to return a Jury out of 
the County at large. [V. Cliff's Entries, p. 741. Title, Venire 
Facias, pl. 2. Calumma Furatorum Civitatis Norvici.] So, in the 
Berwick Cauies, a Suggeſtion was entered on the Roll. [See it 
in the preceding Volume, Page 863.] L 
AY 2 EP Lord 
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6363 : 


Lord MAansFIELD—No two Things can be more diffe- 
cent than changing the Venue, and continuing it as it was, with 
ſuch a Suggeſtion on the Roll as is now propoſed. In the Nor- 
tingham Caſe, Rex v. Burton et al, the Motion was, © to change 
© the Venue This is, to enter a Suggeſtian on the Roll, with 
« a nent dedire. 1 


Informations for Miſdemeanors, IF the Matter can not be tried 
at all, or can not be fairly and impartially tried in the proper 
County, it ſhall be tried in the next adjoining County. The Caſe 
of Berwick was determined upon the Foundation — That the 
„ Writ of Venire Facias did not run there.” And ſo it is like- 
wiſe in the Cinque Ports. In theſe Caſes, there could otherwiſe 
be no Trial had at all. That of Norwich was a Caſe where, in 
reſpect of the particular Circumſtances, there could not be a fair 
and impartial Trial had by a Jury of that City. 


But, as the Party can not traverſe ſuch a Suggeſtion, when en- 


tered by a Rule of Court, there muſt be a clear and ſolid Foun- 
dation for it. . 8 Sb 1 


Now, in the preſent Caſe, This general Swearing to Appre- 
hen/ion and Belief only, is not a ſufficient Ground for entering ſuch 
à Suggeſtion ; eſpecially, as it is ſworn on the other Side, That 
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« Perſons duly qualified to ſerve.” 


- Juſtify, or being even inclined to defend, the improper Behaviour 
of the Friends or Agents of ſuch Candidate. 


 TH1s Queſtion to be 20 tried, is no general Queſtion of Right, 
or a general Queſtion that can affect the Corporation in future, or 
by way of Example: It is only, “ Whether the preſent Defen- 
** dants, who were not the Candidates, acted partially and un- 
«« juſtly, upon an Occaſion and in a Matter where They alone 
are perſonally concerned; and it is a mere perſonal Charge 
upon them. | 5 


So that here is a Want of Foundation in Fac, for ſuch a Sug- 
geſtion: And therefore there is no Reaſon for the Court's grant- 


ing what is now prayed. 


admitting the Entry of a Suggeſtion which can not afterwards be 
contradicted. | 


Notwithſtanding the Locality of ſome Sorts of Adtions, or of 


there is a Liſt returned up, conſiſting of above Six Hundred 


Surely, a Perſon may eſpouſe the Intereſt of One or Another 
Candidate at an Election, without thinking Himſelf obliged to 


Mr. Juſtice DEN Iso- The Court will be cautious of 
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fuch a Suggeſtion upon; or it muſt ariſe out of the Record itſelf. 


Reaſon for it; which can not be ſaid to be the preſent Caſe. 
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*« the City of Glouceſter. It is a Concluſion without Premiſſes. 
The Reaſon given, or rather the Suppofition, would hold as well, 


„ Wich this Miſdemeanour, have perſonally acted corruptly, or not.” 


The Caſe of the King againſt The Inhabitants of the County 
of Nottingham, in 2 Lev. 112. was a Queſtion upon the Right 


It is true, that where an impartial Trial can not be had in the 
proper County, the Venire may be awarded to the next County. 
In a Norwich Caſe, relating to a Bridge, the City of Norwich and 
the County at large being Both intereſted, the Venire was there- 
fore awarded into Suffolk. | 


But there ought to be the c/eareff Evidence in the World, to ground 


Now here it does not ariſe out of the Record ; Ner is there a 
ſufficient Ground to ſupport it. % 


The Cafe of the King againſt Burton and Others, in Notting- 
ham, was a Motion to change the Venue. In this Method of en- 
tering a Suggeſtion upon the Roll, the VENuR remains; and the 
Court only award the Venire to the next adjoining County: But 
they ought not to do it in the Caſe; becauſe the Place of Trial 
ought not to be altered from that which is ſettled and eſtabliſhed 
by the Common Law, wn/z/s there ſhall appear a clear and plain 
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Here is no Pa# ſuggeſted, to warrant the Concluſion « That 
„there can not be a fair and impartial Trial had by à Jury of 


in all Caſes of Riots at Elections. 


This is no Queſtion relating to the Intereſt of the Peters: It is 
only, Whether the Defendants, the Perſons particularly charged 


Mr. Juſtice WiLmoT concurred. 


There was no Rule better eſtabliſhed, He ſaid, than that All 
«« Cauſes ſhall be tried in the County, and by the Neighbourhood 
„ of the Place, where the Fact is committed.” And therefore 
that Rule ought never to be infringed, vnleſs it plainly appears 
that a fair and impartial Trial can not be had in that County. 


Where that does plainly appear, He ſaid He had no Doubt of 
the Court's having Power to depart from the General Rule. 


of repairing a Bridge: There the Information brought againſt 
: here POO. © = 


* = 8 e LES KS 3 Lana + er 1 hs - 
: EF ape os SN te So RO 


„ 


Trinity Term 2 Geo. 3. B. R. 1335 


them for not reparing it, was tried at the Bar, by a Midleſex 
Jury. That was done by Confent: And it was a Sort of Cior/ 
Right that was to be tried. However, if.it be conſidered as a 
Criminal Caſe, All the Inhabitants of the County were intereſted. 


The true Rule about Suggeſtions entered upon the Record, is, 
<< That the FacTs proving that a fair and impartial Trial can 
not be had in the ordinary Courſe, muſt be themſelves ſuggeſted 
% -upon the Record. Whereas, here, it is only a Conclution 
<vithout Premiſſes; It is only /uppoſed, cvonjeFfured, “they verily 
e believe,” that there can not be a fair and impartial Frial by a 
Jury of the City. Nor, in: the Natune of the Thing, can ſuch a 
Suggeſtion be cited. It does not follow, that becauſe a Man 
.voted on One Side or on the Other, He would therefore perpurs 
Himſelf, to favour that Party, when ſworn upon a Jury. God 
forbid! The Freemen of this Corporation are nat at all.iatereſted 
in the perſonal Conduct of theſe Men upon %s Qecaſion : The 
ſame Realoning would juſt as well include All Caſes of E&e5/ion- 


Therefore, though He had no Doubt, He ſaid, of the Autho- 


rity and Furiſdiftion of the Court, to award the Venire into ano- 


ther County, upon a Suggeſtion of Facts clearly and fully proved 
to the Court, ſhewing that a fair and impartial Trial càn not 
„ be had in the County where the Fact is laid;“ yet He was 


28 clear, that in 765s Caſe there was uo. Sort of Foundation fot ſuch 


a Suggeſtion being entered. 


.RULE.DISCHARGED. 


V. Dean and Chapter of. Glaucgſter verſus Pitt et al. Trim. 1767. 


Rex verſas Pitt: 
Rex wer/us Mead. 


THE Defendants having been convicted of Br1BERY at an 


S Eleftion for Members of Parliament, upon an Information 


= granted by the Court, as at Common Law:; The Court had a 
Doubt about the Sentence they ſhould pronounoe upon them. 


il was argued on Friday laſt. (the 25th of this Inſtant June) 
by Sir Fleteber Norton, Solicitor General, Mr. Morton, and Mr. 


= + PaxT IV, Vol. III. Did Thurlow 


* 2 G. 2. 


C. 24. 


"Trinity Tern 2 Geo. . B. R. 


Thurlno for the Defendants; and by Mr. Sevjcant Dewp, Mr. 
Serjeant Burland and Mr. Popham for the Proſecutor. 


The Counſel for the Defendants argued, that this Court w 


uo Juriſdiction at Common Law, to puniſh Bribery at Elections 


2 26. 2. 


c. 24. 97 


| and $ ult. 


to Parliament. There is no Inſtance of any ſuch Judgment given 
by 7hrs Court: Which proves that there can be None given by 


them. 


The 2 of Commons are the proper Judges of this Matter. 
4 Inſt. 23. Thomas Long's Caſe, of Weſtbury, was adjudged in 
the Houſe of Commons, ſecundum Legem et Conſuetudinem Parli- 
amenti: And the Mayor was fined and Be and Long, 
removed. 


Lord MansF1ELD—That was for a cam! in which 
Caſe the Houſe of Commons had Juriſdiction. The latter Part 
can not be true: There could be no Fi ine ſet there; It muſt have 
been 1 in the Star Chamber, 


The Counſel for the Defendants proceeded. . 


| Ir this Court can give any Judgment at all, it can be no more 


than a judgment . quod convifus eft;” As the two Years limited 


by the * Statute are not yet expired. For, otherwiſe, the Party 
might be liable to a double Puniſhment for the ſame Offence: 
Since any common Informer may {till bring an Action, being 
within the Time limited ; And the Offender will after Judgment 
be liable to the Penalty of Five Hundred Pounds, and alſo to the 
Diſabilities cee in the + Statute. 


In Rex v. Luckup, 2 Sir J. S. 1048, upon the Gaming Act, 
the Judgment was only © Ideo convictus eft:” And that was after 
Argument and Confideration. 


Here, indeed, the Action may be ry ns for the Penalty of 
Fi ive Hundred Pounds, without ſuch a Ju gment. 


The Court may therefore, in the preſent Caſe, 1 give this 
Judgment uod convictus eſt; or poſtpone and ſuſpend the giving 
any Judgment, till after the Expiration of the limited Time. 


At leaſt, the Puniſhment ought to be E's mitigated, | in 
Caſe the Court thould now Ss any Judgment at all. 


The Counſel pro Rege ſaid The Statute of 2 G. 2. c. 24. does 
not take away the Offence at Common Law It only inflicts a 
er 
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new further Penalty. Therefore the Court may now inflict the 
Common Law Puniſhment : The Legiſlature have only inflicted an 
additional One. The Puniſhments inflicted by this Act are cu- 
mulative. Queen v. Wigg, Salk. 460. Hawk. P. C. 178. And 
They cited 2 Hale's Hift. P. C. 191. to prove that the Party may 
ſtill be indicted at Common Law. But they made a Doubt 
Whether an Action could be brought upon the Statute, after a 
Judgment given againſt the Defendant at Common Law. 


This is now to be conſidered in the fame Manner as if it were 
a Conviction upon an Indictment: For, whether the Court had 
thought proper to grant an Information or not, yet the fame Con- 
viction might have been obtained upon an Indictment. How- 
ever, it appears by the Words of the Statute itſelf, (“ or being 
« any otherwiſe lawtully convicted thereof,” that an Information 
might properly be granted 20/.4in the limited Time of Two Years. 


(997 


Lord Cote in 2 Inf. 200. (upon W. 1. c. 20. de Malefactoribus | 


in Parcis, } ſays, It is a Maxim in the Common Law, „That a 
_ « Statute made in the Affirmative, without any Negative ex- 


«« preſſed or implied, does not take away the Common Law. 


: Lucas 336. The King againſt Daw wad his Wife, An In- 
dictment for keeping a Gaming-houſe, is in Point. That was 


limited by the Statute for bringing the Action for the Penalty. 
In 6 Med. 42. Regina v. Orbell—There is no ſuch Objection ; 


W laid © contra formam Statuti, and was brought within the Time 


And yet it appears by the Record, that the. Indictment was | 


brought within the limited Time. 


In Rex v. Wolſton, Fitz-Gibb. 66. (for Blaſphemy,) the above- _ 


mentioned Maxim was laid down. So in Rex v. Robinſon, Tr. 


1759. 32, 33 G. 2. B. R. Yet there the Pariſh might have pro- 


ceeded for the Allowance. [V. ante, p. 799. ] | 


The Act of 2 G. 2. c. 25. does not take away the Common | 


Law proceeding for Perjury. 


Though the Reaſons urged might be an Objection againſt ac- 


tually puniſhing them a /econd Time, yet the mere Apprebenſion 
_ of. a ſecond. Puniſhment is no Reaſon againſt punifhing* them 
once. V ? „ 


. 


In 2 Shower, zo Rex v. Sranton, Judgment was given for the- 
King upon the Information, though an Action lay for the Party. 


F” F ETC 


: Comm. 
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And very few Proſecutions are commenced at Common Law, 
for the Facts puniſhable by ſuch Acts of Parliament as this is. 


The Counſel for the Defendants replied, That though a Pro- 
ſecutor may have an ELECT10N of One ok two Remedies, yet that 


does not at all tend towards proving < that He ſhall have Both.” 
It is contrary to the Law of this Country ; It is contrary to natu- 


ral Juſtice, that the Party ſhould be ? wice puniſhed for the ſame 
Offence. And this Judgment now prayed againſt the Defendants, 


would be ne Bar to an Action in a Civil Suit. 


1 Lies convictus eft” is the proper Judgment. The Diſabilities 
will follow it: And the Party will remain open to an Action for 
the Penalty. The Judgment ought to be a e The W 
lities only follow as a Conſeguence. 


| This Caſe differs from the Caſes that have ben Cited; and is 
not at all like Caſes of a Perſon being liable to both civil Actions 
and criminal Proſecutions for the tame Matter: For they are 


— diverfo intuitu; whereas theſe are oth of of them penal 


Tux Cour Arcs an Inquiry, Whether, f#ice the 
Act of Parliament, the Propriety of granting Informations 


* er the Time limited for bringing an Action upon the Statute 


was expired, had been folennly confulered.” EF? 
: Upon Bears It came out “ That ns Objettion had ever 
% been made, upon the Ground of the Penalties introduced by 


„ the Act: Where the Affidavits were full, the Rules had been 
15 made of Courſe.“ 


Lord MANSFIELD. now PTY the Reſolution of the 


He Ned that wherever a Pritice. which is wrong or un- 


| reaſonable, has happened to have been introduced, for want of 2 
- ſufficient Advertence to the Conſequence of it, the beſt Way is 


to ſet it right immediately, aſſoon as the Inconvenience is obſerved, 


þ former Caſes be not affected by the tue. 


BIA y at Electiant for Members of Parliament muſt un- 
do obtedly, He ſaid, have always been a CRIME at Common Lav ; 
and, conſequently, puniſhable by Indictment or Information. But 
the Act of 2 G. 2. c. 24. has introduced a very ſevere Penalty; 
in Order to enforce the Laws then already in Being, and becauſe 


thy had u, beer: 25 Hcient to prevent the Evil. It enacts in the 


Seventh 
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Seventh Section,.—“ That if any Perſon, claiming a Right to 
«« vote, ſhall afk, receive, or take any Money or other Reward, 


or agree or contract for any, either to give his Vote or to 


«« forbear voting, in any ſuch Election; Or if any Perſon, by 
„ Himſelf or any One employed by Him, fthall by any Gift or 
„ Reward, or by any Promiſe, Agreement or Security for any 
Gift or Reward, corrupt or procure any Perſon or Perſons to 
give his or their Vote or Votes in any ſuch Election; Such 
«« Perſon fo offending ſhall for every ſuch Offence forfeit Five 
Hundred Pounds (to be recovered as. before direfted,) together 
with. full Coſts of Suit; And after Judgment abtained againtt 
„ him in any ſuch Action of Debt, Bill, Plaint or Information, 
« or ſummary Action or Proſecution, or being ANY TUuERWISIH 
* LAWFULLY CONVICTED THEREOF, ſhall for ever be diſabled 
« to wore in any. Election to Parliament, and alſo to. Lu any 
„Office or Franchiſe as a Member of any City Burrough Town- 


Corporate or Cinque Port, as if flaturally dead.” And: the 


laſt Clauſe {imits the Proſecution to be withm two Years. 


It is true, that ſome Informations at Common Law have, /ince 


the Commencement of this Act, been applied for and granted. 
within the two Years. But it now appears, upon looking into 


the Matter, that the granting ſuch Informations at the Suit of a 
Proſecutor, ſubſequent to the Making of this Act of Parliament, 
Was a Point never /itigated or argued, or particularly confidered : It 
probably was thought warranted by Spinage's Caſe, in the Bur- 
rough of Abingdon; * which, very likely, was apprehended to he * 7: 1754. 
a Precedent for it; though, in Fact, it was nat a Precedent far 7 
granting hefe Informations for Bribery at Elections of Members 
to ſerve in Parliament; being, as it appears now it comes to he 


looked into, only for Bribery at the Election of a Mayor of the 


Corporation. In ſuch Informations as are carried on by private 
Proſecutors, the Coſts ſtand upon a very different Foot from the 


Coſts given to thoſe who ſue upon 24is Statute : This AR gives 


the Perſon who recovers the Penalty, Full Coſts of Suit. | 


This Crime certainly ſtill remains a Crime at Common Lew. 


The Legiſlature never meant to take away the Common Law 
Crime; but to add a penal Action. 5 : 


- Phi appears by the Words, © or being any otherwi/e lawfully 
convicted thereof:” And We are All of Us clear, © that it 


till remains a Crime at Common Law.” And the preſent Con- 


viction, upon an Information granted by the Court, is juſt the 


lame as if the Defendants had been convicted upon Indictment. 


VC 
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limited Time for commencing the Proſecution is expired: But 


989 


But this Caſe has raiſed a great Doubt in our Minds, upon the 
Propriety of granting Informations within the two Years. 


The ſhewing Caule, and the Trial, may be auxiliary to the 
penal Action. After Convittion, the Court 1 1s under a great Dif- 
ficulty “ what Puniſhment to inflict; Not knowing whether the 
penal Action may follow, or not. 


As at preſent adviſed, We All think, That, in general, the 


Court never ought to interpoſe by Information. 


After Judgment for the Penalty, they certainly would not in- 
terpoſe, to grant a ſecond Proſecution in an extraordinary Way, 
by Information. 


By Parity of Reaſon, It ought not to be granted kite! the 
Perſon i is Hable to ſuch Judgment. 


If there is Lic to convi#, there is Evidence to ſupport 
the Aclion of a Common Informer. = 


} 


Thete »wa poſſibly be particular Caſes, e on particular 
Reaſons, yr 5 it may be right to grant Informations, before the 


the preſent Caſe is not One of them. And the Court now con- 
ſiders theſe two Defendants as remaining till liable to the For- 


feiture and Diſabilities directed by the Act of 2 G. 2. as the Time 
limited for COMMENCINg Proſecutions upon it is ot yet expired: 
And therefore in adjuſting the Puniſhment which ought at pre- 
| ſent to be inflicted upon them, they do 797 conſider it as a Pu- 


niſhment adequate to their Offence; but as an additional Punith- 
ment, over and above the Punithments inflicted by the Act of Par- 
liament ; to which Statute-Puniſhments they /7// remain liable. 


Therefore ſinoe Both of them have already ſuffered Inpri 1fon- 


ment for ſome Time, They only Order that 


Pr r be impriſoned for Six Months longer; 
and 
Mr Ap, for Three Months longer. 
V. S68. > and « 
The End of Trinity Term 7785 2 G. 3. 
Michaelmas 
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Governor and Company for ſmelting down Lead, Ge. RG 


verſus Richardſon Eſq; and Others. 


HIS was an Action of Treſpaſs, for taking Goods, by 
Way of Diſtreſs; tried in Cumberland; and a Verdict 
for the Plaintiffs, ſubject to the Opinion of the Court 

upon a Caſe reſerved ; The State of which, was long; 


But the QUEsT10N contains All that is neceſſary to be reported. 


It was, © Whether the Plaintiffs, Lefſes of certain LE Ab- 


Mix Es in the Pariſh of Aldftone in the County of Cumberland. 
rendering as Rent a certain Part of the Lead-Ore gotten 


66 


thereout, were liable, in reſpect of the ſaid Lead-Mznes, to be 


rated to the Relief of the Poox.) 


This Caſe was firſt argued, on 7 ugſday 15th of June 1762 ; by 


Mr. Clayton, for the Plaintifts, and Mr. Yates, for the Defendants. 


| Mr. Clayton, on Behalf of the Plaintiffs, argued That they 


were nat liable to be rated, upon the Facts ſtated in this Caſe. 


They are not within 43 Elis. c. 2. which, in naming the 
Perſons rateable, mentions Occupiers of Coal- Mines, but avoids 
the Mention of any other Sort of Mines. 8 


Lead, Tin, or Copper-Mines are n eee and un- 
certain, as to Profit or Loſs: They may happen to produce 10 


Profit at all zo the Adventurers; nay, they are very frequently 


detrimental to thoſe who hire and work them. And it is not 
ſtated, that 7he/e Lead-Mines produced any Profit to the Leſſees ; 
though they did to the Leſors. And therefore Lead, Tin and 


Copper-Mines pay to ths. Land-Tax, which is a Charge upon the 


Landlord; 


| Nov. 1762, 


ö 
| 
. 
| 
7 
| 
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i 
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c. 2. as Coal- Mines are: And that Act only names Coal-Mines 
by way of Inflance or Example; but intends to take in 4/ other 


: ſhall be extended to all Gaolers. 


; tuating in their Value. | 


ate the Profits of Timber: But Profits of a Market are rateable 


Landkrd ; whereas the Poor-Tax is a Charge upon \"the Leſſee, 
who may be a Loſer, inſtead of a Gainer. But the Reafon why 
Lead, Tin and Copper-Mines pay even to the Land-Tax is be- 
cauſe they are expreſs/y mentioned and ſpecified in the Land- 
Tax Acts. 


2 8 x renn - * \ . 
8 wr 5 n . 5 


Lane have never been uſed to be taxed. They are not 
taxed in the Counties of York, Durham, Northumberland, Cum— 
berland and Derby, nor in North Wales; nor the Tin-Mines in 
Cornwall. And theſe recent Inſtances in 1757 and 17 58, and 
1760 and 1761, are of no Sort of Weight. 


S LC TU Ir Gare os SS le 


The Expences of theſe Mines may exceed the Profits : And 
the Profits are, at beſt, uncertain caſual and precarious; and as 
much ſo, as the Heriots and other caſual Profits of a Manor; which 
were determined not to be rateable to this Tax, in Rex v. Vande- 


wall, P. 33 G. 2. B. R. K. ante, p- 991.] 


Mr. Yates, contra, for the Defendants, argued that the Occu- 
pers of Lead-Mmes are LIABLE fo this Rate. Cs 


They are ; equally within the Raben and Meaning of 43 Eke. 


Mines alſo. So, when Executors only are ſpecified in an Act of 
Parliament, it ſhall nevertheleſs include Adminiſtrators : And 
where the Warden of the Fleet only is N named, yet it 


The Land-Tax Acts ſpeak of Mines in general: And the AQ 
of 17 G. 2. c. 37. (relating to improved Waſtes and drained 
Marſh-Lands) after reciting the Words of 43 Ekz. (which are 
«« Occupiers of Coa/-Mines,”) repeats them in the enacting Part 
by the general Term ©« Minxs.” 


Gon Aide are as uncertain and precarious, as other Mines: 
And yet they are ſpecifically made Bable. Even Titbes are fluc- 


If any of theſe are 1 at Times when they are nor profita- 
ble, the proper Remedy is by way of Appeal. 


Turse Mines may bring in an immenſe Profit: And they cer- 


tainly introduce many Poor into ms Pariſh. 
| 


PRorirs or Monks are not arnmal Profits; No more 
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to to the Poor. Dalton, cap. 73. þ. 165. So are all Things that 
yield a yearly Revenue. 


Mr. * in Reply, 3 what He had before urged; 
and obſerved, as to 17 G. 2. c. 37. that it refers to 43 Eliz. 
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And therefore the general Word“ Mines” muſt be underſtood 


| only of /vch Mines as are herein ſpecified, wiz. Caal- Mines. 


Tux Court and Covunsrr agreed that it muſt be deter- 


—— upon the general Queſtion, * Whether Lead-Mines are 
ratable to the Relief of the Poor.” 


Lord MansF1ELD faid that this was a very extenſive and 
general Queſtion, with regard to the Property of many Perſons in 


the Kingdom; and would have it argued again: And He withed 


that the Fact of rating even Coal-Mines might be inquired into. 


Ir they be not always rated, it mult ariſe from ſome other Reaſon 
than the Conſtruction of the Act of Parliament. 


Mr. Juſtice Wil Mor mentioned an AQ of Parliament 
made in ſame Reign (31 Eliz. c. 7.) where the Le e ſpeak 


of * agy Mineral n Quarries, 


Vheerius C criti. 


N. B. The Certificates, procured ſubſequent to the 
 _ foregoing Argument, tended, in general, 


to ſhew © that it was nat the Viage, to tax 
66 Lead-Mines.” 755 


* 1 now, upon a ſecond Ar, unent, ſtated 


the Queſtion (for the Obſeryation of the Bar) to be —<Whe- 


<< ther the Plaintiffs, who are Leſſees of 1 pF the 


*« Pariſh of Alaſlone, who pay no RENT, but only a CERTAIN 


* PART of the Orr. raiſed, are liable, in Lag thereg 2f, to be 
rated to the Relief of the Pear. WO, 


Mr. . General (Sir Fletcher Norton ) for the Plaintiffs | 


at preſent, only ſtated the Calc. 


Mr. Merton, contra, for the Defendants (che Juſtices aud Pa- 
riſh Officers) inſiſted that the Uncertainty of the Profit to the 


Landlord made no Difference, as to the ah 


He argued that Lead-Mines were ratable ; and urged, that Gaal 
Mines were only mentioned by way of Example, 1 in 43d Elis. 


_ Parr IV. Vor.. III. — —— 1 = | "The" 
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The Caſe of Rex v. Vandewall 10 not at all, He ſaid, applica- 
ble to this Caſe: That Caſe went upon another Perſon's having 


been already rated for the Caſual Profits; and not upon the Un- 
certainty of the Profits. There, the fame Fund was taxed tore. 


The Surface of the Ground is leſſened in Value, by the Wor- 
king of the Mines. Conſequently, if the Surface be taxed at leſs 
than it uſed to be, the Complement ought to be made up by the 
Tax upon the Leſſee of the Mines. And the Labourers in Lead- 
Mines equally gain Settlements, as other Servants of the like 


Kind do. 


Lord MANSFIELD prevented Mr. Solicitor General from 


_ replying : For that the Cafe was too plain to need it. 


He ſtated the Queſtion, as above; and obſerved that the Words 
of the Act of 43 E/z. c. 2. are © Coa/-Mines,” not mentioning 
any other Kind of Mines : And that is equal to an expreſs Ex- 
ception or Excluſion of all other Mines. For, Coal-Mines are 


not Lead-Mines, Tin-Mines, Copper-Mines, Iron-Mines, or 
any other but Coal- Mines: And there were, at that Time, her 


Mines 1 in this Country.” 


"Theſe other Mines are governed by particular Laws. The 


Worker of them is not always the Owner of the Soil. The par- 
ticular Laws of them give the Right of Working (under certain 
Regulations and Conditions) to other Perſons than Ovyners or 
Leſfors, or Perſons having any Right of Property in them. This 


alone might be a ſufficient Reaſon to except them out of this Act 
of Parliament. And as there may be a Reaſon for the ftlri& Letter 


of the Statute, and None appears for extending it beyond the Let- 

ter, We have no Ground, or Authority, or Pretence for giving 

it n exten/rve Conſtruction; Nor 1s there any Foundation for 
magining that the Legiſlature meant ſo. 


And the Fact, upon Certificate though the Certificates do not 
exactly concur in every particular) appears to be That Lead- 


«© Mines are 79 rated throughout England; and particularly in 


« Derbyſhire, Somerſetſbire and Cornwall.” And my Brother 
Adams, who was deſired by Us to inquire, gives the fame Ac- 
count, upon his Return from the Weſtern Circuit, with regard 
to the Tin-Mines | in Cornwall. Ong 


I am now keeving clear of Ni which 00 Part of 

this Caſe: For theſe Perſons are not rated as Inhabitants, but 

| only as Leſſces. | | 
1 


There- 
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Therefore the Pgftee ought to be delivered to the Plaintiff. 


Mr. Juſtice DEN Is oN concurred—In the 43d of Elrzabeth, 
Coal- Mines are put as an Exception, not as an Example. The. 
ſpecifying them excludes other Sorts of Mines. N 


Mr. Juſtice WIL or alſo concurred - Lead- Mines and 
Coal- Mines eſſentially differ, as to the Expence of Finding; though 
not ſo much, in the Expence of Working. There is infinite Ex- 
pence and Uncertainty in finding Lead-Mines. They are governed 
by particular Laws: And the Finder is obliged to pay certain 
Proportions to the Owner of the Land. 


Therefore it is reaſonable that Lead-Mines ſhould nat be put 
upon the ſame Foot with Coal Mines; becauſe there is ſo much 
greater Riſque in the Search after them; even ſo much, that a 
Man may be ruined by it, inſtead of ſucceeding. : 


The Legiſlature have not, in this Statute, mentioned Lead- 
Mines, but only Coal- Mines: And Expreſſo unus eft Excluſio 
alterius. There is no Reaſon to think they meant to include them. 


Hu 6 herefore this Caſe is not within the Wards ar Meaning of that 
Act. And I think this is confirmed by the Act of 31 Evz. c. 7. 
againſt the erecting and maintaining of Cottages; which excepts 


Cottages for the Habitation of Workmen and Labourers in * v. 55. 


„any mineral Works, Coal-Mines, Quarries, &c.” So that 
when They had it in Contemplation, They ſpecified them par- 
ticularly. Wa os BTR 1 55 5 e 


= <xtend to Lead-Mines. e i 
Per + Cur... 


Let the Pgea be delivered to the PL AIx TIPS. 


Bird wer ſus Randall. | 


| HIS was a Caſe reſerved at Ny prius at Guildhall, upon 
I a Trial before Lord Mansfield, in an Action upon the Caſe, 
wherein a Verdict was given for the Plaintiff, and Twenty Pounds 
= Damages aſſeſſed; but ſubject to the Opinion of the Court, upon 


* 


.a Caſe ſtated. 


The 


I Mr. J. Foſ. 
ter wWas ab- 


Tueſday, 16 
Nov. 1762. 
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cuſtomed Hours daily, and not to diſcover the Myſteries of the 


Bird covenanted to pay Burford, weekly, Twenty Shillings a 


One Hundred Pounds. 


did ſo; and never returned again into it. 


the ſaid Action, and recovered the ſaid Money, with Coſts : But 


1762 ; which was AFTER the Commencement of the preſent Action, 
but before it came on to be tried. 8 


_ the ſaid Burford out of the Plaintiff's Service. 


And again, on Friday the 12th of this Month of November 1762, 


The Subſtance of the Caſe ſtated was ſhortly this. 


The Plaintiff Bird and One Mary Hogg were Silk-Dreſſers, and 
Partners in Trade. And Articles of Agreement were entered into 
between the Plaintiff Bird and One Barford, dated 2 th of Auguſt 
1760; Whereby Burford covenanted with Bird, to ſerve the 
Plaintiff Bird and the ſaid Mary Hogg and the Survivor of them, 
as a Journey-man in their ſaid Trade and Buſineſs of Silk-Dreſſers, 
for froe Years from the Date; and to work at the uſual and ac- 


Trade, or the Secrets of the Plaintiff and his faid Partner: And 


Week for his Work. And for the true Performance of all and 
every the Covenants and Agreements contained in the Articles, 
Each Party bound himſelf to the Other in the PenaLTy of 


The Caſe then goes on, and ſtates that Burford accordingly 
entered into the ſaid Service, under the ſaid Articles; and that he 
cortinued therein till 19th of September 1761 ; when the De- 
fendant, knowing of the faid Articles, perſuaded, procured, and 
ENTICED Him to depart from and out of it : And He accordingly 


It further ſtates, that the Plaintiff Bird, in Trinity Vacation 
1761, and before the Commencement of the preſent Action againſt 
Randall, brought an Action of DEBT againſt BuRrokp for the 
Penalty of One Hundred Pounds for his departing out of the faid 
Service; and obtained a Verdict and Judgment againſt him in 


the ſaid Monies (the Debt and Coſts) fo recovered were not ac- 
tually paid to him by the ſaid Burford, till the 29th of March 


The preſent Action, (which is an AQtion of Treſpaſs upon the 
Caſe, } is brought by the SAME PLAINTIFF Bird, againſt the pre- 
{ent Defendant RANDALL, for the ENTICING and SEDUCING 


The Queſtion was, © Whether the preſent Action be main- 
« tainable or not, under the Circumſtances of this Caſe.” 


It was firſt argued on Tueſday 22d of June 1762, by Mr. 
Stowe, for the Plaintiff, and Mr. Aſbunſt, for the Defendant; 
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by Sir Pletcher Norton, Solicitor General, for the Plaintid, and 
Mr. Morton for the Defengant. 


Upon the firſt Argument, The Court did not declare any Oni 


nion; but only threw out ſome Doubts, by way of breaking the 
Cate; and deſired to hear it argued again. 


Mr. Sclieitot General The Queſtion is, Whether the Plain- 


tiff, who has already recovered the Penalty againſt the Servant, 
can bring this Action againſt the Seducer. 


He agreed, that if the Plaintiff had once received a full Sa- 
« tisfaction for the /ame Thing, he could not recover a ſecond ;” 
« And alſo, that a Recovery of a Penalty upon a Deed is a full 
« Bar to an Action to be brought upon that Deed.” But He 


aid, It muſt be allowed to Him, that the Party, to whom the 
| Deed is made, may bring either Covenant or Debt, at his Elec- 


tion; And that a Jury, 1 in an Action of Covenant, even upon fuch 


a Deed where there is a Penalty, are nor confined to give Damages 
within the . but may go beyond it. 


He repeated his Conceflion, © that a Perſoci who has once re- 
covered a full and complete Satisfaction from One Man, hall 


not recover it again againſt Another for the ſame Thing ;” as 


upon indorſed Notes; or upon Treſpaſſes committed by ſeveral 
Perſons; or upon: a Reſcue and Eſcape; Or, the Penalty on Breach 


of a Covenant in a Leaſe ; or in an Action of Waſte. 


8 He 3 that here has 15 a FULL Satisfaction or Re- 


compence for the ſame Thing. 


A Seduction of Aa Covenant-Servant is undoubtedly a good Cauſe 
of Action againſt the Seducer : And it ariſes ex Delicto, ex Maleficio. 


But the Ground of Action againſt the Servant Len d ariſes ex 
Contractu. 


Therefore a Recovery in an Action foe a Breach of Contract 


againſt One Perſon, can not be a Bar to an Action againſt Ano- 
ther for a Tokr. 


Bars muſt be reciprocal. But the Servant, in a ſubſequent 


Action againſt him, could not have made Uſe of a Recovery 


againſt the Seducer: Neither, therefore, ought the Seducer to 
make uſe of the Action againſt the Servant. It is not a full 
Satisfaction according to the Circumſtances of the Caſe. 
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there put by Hale, of Slander of Title; where the Perſon whote 


a Satisfaction for the very ſame Injury. So it is on Notes of Hand: 


Was 20 actual Satisjattion had: For though there was Judgment, 


in 2 of Damages. 


Mich. Term 3 Geo. 3. B. R. 


If an Offender in Perjary be puniſhed, That ſhall not hinder 


the Suborner from being punithed too. 


The Action againſt the Servant, and that againſt the Seducer 
are diverſo intuitu : And the Recovery in One can not be 2 Bar ty 
the Other. 


Cd 


There are Caſes to this Effect; though not in Point. 


In Caſe of an Action brought againſt me by the Inſtigation of 
2 third Perſon, or of a Violation of my Property; I may have a 
Remedy not only againſt the Injurer, but alſo againſt the Initi- 
gator. Alu 3. Newman v. Zachary, M. 22 C. 2. And à Caſe 


Title is ſlandered, ſhall have an Action againſt Him e wh 
the Diſturbance, though he has Remedy againſt the Treſp: 
A Recovery is no Bar, unleſs it be a Recovery of the ſame Thing, 


So, on Torts ; It mult be the Gn Treſpaſs. Whereas here, the 
Caſes of the two Defendants, the Servant and the ans, are © 
very different : The Injuries are different Injuries. 


Beſides, at the Time of bringing the preſent Action, there 


there was zo Executian. Therefore it ought to have been pleades. 
But what has ariſen ſince the Commencement of the Action 
could not be given in Evidence in Bar of it; though it might, 


in Mitigation of Damages: And they Save bed the Benefit of it 


It has been ſaid, *< That this was Damnum fine Injuria: 
which I deny. For Damages were here proved: And if they 
had not, the Law would imply an Injury, whether it could have 

een directly proved, or not. 


7 Ap 
x 


It is not like erecting a new Building, fo as to ſtop the Light: 
of a Houſe. Here, the Seduction itſelf was a Wrong and an In- 
jury to the Maſter. 


It has been ſaid, That the Servant was only liable to One Hun- 
* gred Pounds Penalty: AFTER paying which, any Man might 
hire him. To which, I anſwer, He could not do it, ui 


„the Servant was under the unexpired Contract with the for- 
<< mer Maſter.” 


Mr. 


—_—_— 
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Mr. Morton, contra, for the Defendant, argued That the Re- 
covery againſt Burford the Servant was a full and complete Satiſ- 
faction for the Injury done to the Plaintiff: And He has made 
his Election, to bring his Action againſt Burford for the Penalty; 
which is the /ffrpulated Quantum of the Damages for the Breach 
of the Contract, and can not be exceeded. Tis like a Nemin: 
Pænæ, for plowing up Swerd-Land : And Burford could not 
have been relieved againſt the Penalty recovered ; Neither could 
Bird have any further Satisfaction. He has already received 
all the Satisfaction ſtipulated : And He can not ſhew any fur- 
ther Damage. 9 5 DN 


In Treſpaſs, there ſhall be but one Satisfaction for one Injury; 


though teveral Parties are concerned in doing the Injury: A Re- 
covery againft One of the Treſpaſſers, or a Releaſe to One of 


them, will be a Bar. Heb. 66. Cocke v. Fennor is full and clear 


to this Purport. 


This has no Analegy to Criminal Caſes; which are only for 
Example, not for Satisfaction: Therefore it is not a 


Satisfaction acknowledged upon Record was a Bar to the Sheriff's 
Action againſt the Defendant who eſcaped. So Reſcuers ſhall pay 
Nothing, where the Debt is received: Which He inferred from 
Congham's Caſe, in Hutton 98. So here, the ſtipulated Damages 
being received, the Plaintiff can have no ſecond Cauſe of Action ex 
Maleficio. ae lg art oboe hy 8 Eh IEA 


I do not ſee how Treſpaſs can lie againſt the Inſtigator -of a 
Treſpaſs? For All are Principals, in Treſpaſs. | N 


In Slander of T itle, a Man ſuffers a general Loſs, /uperadded 
to the particular Damage by the Ejectment. 


In the cited Caſe from Aleyn, there was Defamation, as well 
as Loſs: And beſides, there does not appear to have been an 


W other Satisfaction. Whereas, here has been other Satisfaction re- 
= ceived. „„ | 


Upon Mr. Solicitor's Reaſoning, the Plaintiff might recover 
againſt ſeveral Perſons, who might ſucceſſively have employed 
Burford. CLI», . 8 


It was not neceſſary to plead this: Any thing may be given in 
Evidence, which ſh t 
an 


2 WS | On 


EOS | | plicable to : 
2 the Caſe of Subornation of Perjury. It is like the Caſe of 


Eſcape, in Cro. Eltz. 237. Saltęſton and Offeley v. Payne; where 


ews that there is no Cauſe of Action in the 
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4 On the following Day, Saturday 1 12th November, Mr. Soli- : 
4 citor General proceeded to reply. : 
is He agreed, that 4. between the Maſter and the Servant, the 5 
11 Plaintiff has received Satisfaction from the Servant: And He ſup- . 
i poſed (though he knew no Caſe to prove it) the Matter could not 
I proceed further againit Vim upon the Covenant at large, after 
4 having elected to take the Pena/ty. But this is no Satisfaction 
„ for the Wrong done to the Maſter by RANx DALI. 7 
1 As to the Caſe of Coke v. Jennor —A Satisfaction was re- 2 
h, ceived, and a Releaſe was given to the Joint-Treſpaſſer, for tale 
1 very ſame Treſpaſs. | | 2 
| 
id But, in the preſent Caſe, there was 7:9 , Satisfaction really 
i received, at the Time when this Adion was brought: And the 
ll - mere Recovery is not, alone and of itſelf, a Bar. 
by” | . | — y . | | | . 
| This Caſe eſſentially differs from all thoſe Caſes where the 
N ſame Thing has been recovered; which is the Caſe of Joint Torts 
4 and Joint Contracts. There, it is the ſame individual Injury; 


= - the very /me Thing, for which the Damages are recovered: 
Therefore the Plaintiff ought not to recover twice, tho gh He 
proceed by different Species of Actions. Here, it is the Scductian 


1 itſelf that is the Git of the Action; and nat the Conſeguenc of 
i the Seduction. The Damage ariſes out of the Nature of the Ac- 
; tion. The Nature of the Caſe implies a Damage; though per- 

[i : haps None can be proved, or even though the Servant was a very 
, | bad One. The Conſequential Damages may be more or leſs, ac- 


1 = cording to the Circumitances of the Caſe : But Some Damages 
there muft be, however imall, — 


3 As to Mr. Merten's ObjeRion, «© That, upon the Principles 
L „ above laid down on the Part of the Plaintiff, the Plaintit 

« might receive ſevere! Satisfactions from ſeveral Perſons who 

« might employ the Servant during the unexpired Term.” — The 
Anſwer is, Future Employers of the Servant would nat be liable; 
becauſe they would nz? take him out of the Plaintiſ's Service, 
ii but out of an:ther Perſens. But this Defendant ſeduced him out 
4 of the Plaintiff's actual Service. 


As to the Caſes cited from Hutten and Cro. Elix.— He did not 
deny the Principle and Doctrine of them: But they are not ap- 
plicable, He ſaid, to the preſent Caſe. 
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Suppoſe the Maſter had forgiven the Servant, or accepted a 
private voluntary Satisfaction from him; yet He might have 
brought an Action againſt the Seducer: And that Satisfaction re- 
ceived from the Servant could not have been pleaded in Bar; nor 
could it have been given in Evidence zz Bar of ſuch Action 
againſt the Seducer. 


Here was a good Cauſe of Action, at the Time when the Action 
was brought: For the Plaintiff had not hen received any Thing 
from the Servant: And the mere Recovery could not be given in 
Evidence upon the General Iſſue. FE 4 


Tug CourrT , took Time to conſider, till this Day. 
And now _ 1 


Lord Maxs FIELD delivered the Reſolution of the Court. 


He previouſly obſerved, that it does not appear upon the Caſe 
ſtated, that the Plaintiff was under any Difficulty of receiving the 
Money recovered from Burford. „ 55 


This Caſe turned, He ſaid, upon two Points; 1ſt. Whether 
the Plaintiff could have maintained this Action againſt the De- 
fendant for ſeducing his Servant, zf the 1007. Penalty before re- 
covered by him againſt the Servant Himſelf had been actualih re- 
ceived by Him BEFORE the Commencement of the preſent Ac- 
tion againſt the Seducer: 2dly. If it could not, Then whether 
his having received it SUBSEQUENT to the Commencement of the 
preſent Action, be ſuch a Circumſtance as will vary the Caſe, ſo 
as to intitle Him to maintain his Action, which He could not 
have maintained, if the actual Receipt had been prior to the Com- 
mencement of it. e ! 


In the firſt Place, therefore He, would conſider the Nature of 
theſe Articles, and of all other Articles with Penalties annexed to 
the Breach of them. Th + 


In every Caſe of Articles with a PEXALTY, the Party injured 
may, if He chooſes it, have an Eur ABLE Relief, ſo often and 
ſo far as He ſuffers Injury; He may recover partial Damages 
upon partial Breaches, proportionable to the reſpective Injuries 
done him, as often as the Injuries are repeated: He may do this, 
Lolies quotes. So, in the preſent Caſe, the Maſter might have 
done, if the Servant had left his Service ſeveral different Times, 
tor a ſhort Space of Time (as a Week or a Fortnight or a Month) 
at each Departure; and had, every Time, returned again to his 

er, Hh: -- Service; 


r 


ee 
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Service; He might, upon this eguitable Remedy, have recovered 


partial Damages againſt the Servant, for each Breach of his Con- 


tract, in Proportion to it's Degree, but not beyond it: And for 
civil Injuries, a Man ought not, in point of Juſtice, to recover more 
than in Proportion to what He has actually ſuffered. 


Beſides this equitable Relief, there is, in theſe Caſes, a further 


Election given to the Party injured, “to proceed by the Sum- 


„ mum Jus, and by a rigorous Remedy, for the PENALTY ;" 
which is intended 77 Terrorem, and by way of Puniſhment for 
breaking the Contract; which rigorous Remedy may be taken 
for a very ſlight Breach, and includes the Idea of more than the 
Damage actually ſuſtained, certainly not of leſs, 


But this rigorous Remedy can not be repeated: For the Pr- 
NALTY extends to the uttermoſt Farthing that can ever be reco- 
vered for Al and Every of the Breaches ; And when the Party 
injured has once got All that He could be intitled to have for 
every Breach, there is an End of the Articles, and conſequently 
of all further Remedy upon them. EET, £ 


It was candidly agreed, at Guild-Ball, by the Counſel on the 


Part of the Plaintiff, © That after the Penalty had been ſo re- 
covered againſt the Servant, the Servant Himſelf was totally at 


Liberty to go into what Service He pleaſed.” And ſo alto was 
the Maſter at Liberty and quite freed from the Articles, with 
reſpect to the Servant: For there was a total End of the Contract, 
as between them Two. ? „„ 


Then How will the Caſe ſtand as to the Seducer ? It is aFual 


Injury done to the Maſter, that gives Him the Action againſt the 
Seducer: A bare Attempt to ſeduce, without any Damage fol- 


lowing upon it, would not be an Injury to the Maſter ; and, con- 


ſequently, would be no Ground upon which He could maintain 


an Action. 


Here is 0 Injury at all done to the Maſter: For He has reco- 
vered and received a complete Satisfaction and MORE. Therefore 


all the Injury 1s done away, and 1s as if it had never exiſted. 


A PeNALTY, in the very Term, includes more than the real 
Damages actually ſuffered. And if the Seducer or ſecond Maſter, 
who employs the Servant after the Servant has paid the Penalty, 
were to be liable to Damages in an Action brought by the firlt 


Maſter for ſo doing, This would finally fall upon the Servant, and 
in Effect be an AppiT1on to the Penalty: For the ſecond Maſter 


will pay the Servant for his Service no more than He eſtimates 


it 
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NY to be worth 70 Him: And if He muſt pay a Sum of Money 
(20/. for inſtance) to the firſt Maſter, for Damages for enter- 
taining his Servant, He will make his Bargain with the Servant 


in ſuch Manner as to pay him ſo much the ,. 


Therefore there is no Colour for the Plaintiff to maintain his 
Action upon this t Point, viz. upon Suppoſition of his havin 
actually received the Penalty of the Servant, before the Commence- 
ment of his Action againſt the ſecond Maſter, as the Seducer of 
his Servant. e 


2d. Point — But taking it, as this Caſe was, „that He had 
not actually received it of the Servant till affer the Commence- 


«« ment of the preſent Action; Let us ſee whether this Circum- 


ſtance wall vary the Caſe. 


Several Arguments were drawn by the Counſel for the Defen- 
dant, from Caſes of Joint-Treſpaſſers and Joint- Contracts; which 


were urged as being applicable to the preſent Queſtion. But they 


were ſufficiently anſwered by Mr. Solicitor General. 


There, the Recovery is againſt them All, for the ſame Thing: 
And there is no Analogy, at all, between thoſe Caſes and this. 
In thoſe Caſes, there is a Recovery of the ſelf- ſame Thing, for a 


joint Injury: The Defendants are all of them liable to the Flain- 
tiff, and He may proceed againſt Any, or All of them if He 


pleaſes ; as it is but Ore Treſpaſs, One Contract, and All are 


E liable. Yet He ſhall have but One Satigfadlion from them All. 


Another eſſential Difference between thoſe Caſes upon Tarts 


and Actions upon the Caſe, is, That thoſe are Actions ſtricti 


Juris; And therefore ſuch a former Recovery, Releaſe or Satiſ- 


faction can not be given in Evidence, but muſt be pleaded: But 


an Action upon the Caſe is founded upon the mere Juſtice and 


Conſcience of the Plaintiff's Cafe, and is in the Nature of a Bill 
in Equity, and, in Effect, is ſo; And therefore ſuch a former 
Recovery, Releaſe or Satisfaction need not be pleaded, but may 
be given in Evidence. For whatever will, in Equity and Con- 


ſcience, according to the Circumſtances of the Caſe, bar the 


Plaintiff's Recovery, may, in th Action, be given in Evidence 


Juftice and Conſeience of bis Caſe, and upon that nh. 


by the Defendant ; becauſe the Plaintiff muſt recover upon the 


Whether He could have recovered in an Action commenced 
againſt the preſent Defendant, after having recovered the Penalty 


irom the Servant, but WITHOUT having actually received the 
3 — 


——＋ö᷑ͤ4in K %6 


1354 Mich Term 3 Geo. 3. B. R. 


Money fo recovered from the EASY I will not now determine: 
I ſhould have doubted of it, extremely. 


But here, the Penalty recovered by him from the Servant was 
actually received by him before the preſent Action came on to be 
TRIED; t any Sort of Diſſiculty. He night have received 
it, when He would: Put He choofes 79 lie by, till He has brought 
his Action againſt a third Perſon who would 70 have been able 
to any Thing, F the Plaintiff had received the Money of the Ser- 
vant in due Time; and Zhen recerves it of the firſt Defendant, and 
afterwards proceeds in this Action to recover it againſt the ſecond 
Defendant ; which is againſt Conſcience. Therefore in ſuch an 
Action as this © is, (an Action of Equity, not a formed Action ferift! 

Juris, ) it is enough if it appears upon the Evidence that Ne Plain- 
tiff ought not in Conſcience to recover it. | 


Ir He had aually recovered it, through the Defendarit's not 
knowing “ that the Penalty had been paid, an Action would lie 
v. Miles v. againſt him, for Money had and received. Like the * Caſe out of 


er G the Court of Conſcience, not long ſince determined in this Court. 
19 » e 5 | | 2 7 | 


1760: V. | ND | : | 5 

"MC. 1005, As the Plaintiff has already received, from the Servant, Mort 

than ample Satisfaction for the Injury done Him, He can not af- 
terwards proceed againſt any Other Perſon for a further Satil- 


faction. 


And my Brother Deniſon ſuggeſts to Me, That the Court 
would, upon the Application of the preſent Defendant, by way of 
Motion, have ſtayed the Plaintiff's proceeding further againſt him, 
upon the Defendant's ſhewing them “ that the Plaintiff had ac- 
«© tually received the Money recovered by him in his former | 
Action againſt the Servant.“ 


Let the Poftea be delivered to the DerenpaANT. 


Price verſus N eale. 


The ſame HIS was a Special Caſe reſerved at the sittings at Guild- 
th Nov. F hall after Trinity Term 1762, before Lord Mansfield. 
2702. 
It was an Action upon the Caſe brought by Price againſt Neale; 
wherein Price declares that the Defendant Edward Neale was 
indebted to him in 80/7. for Money had and received to his the 
4 : Plain- 
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Plaintiff 's Uſe: And Damages were laid to 100/. The General 
Iſſue was pleaded ; and Iflue joined thereon. 


— 


It was proved at the Trial, that a Bill was drawn as follows 


« Leiceſter, 22d November 1 ow. Sir, Six Weeks after Date pay 
« Mr. Rogers Ruding or Order Forty Pounds, Value received for 
« Mr. Thomas Poughfor ; as advited by, Sir, your humble Ser- 
« yant Benjamin Sutton. To Mr. John Price in Buſb-Lane, 
Cannon- Street, London; Indorſed “ R. Ruding, Antony Ti op - 


« ham, Hammond and Laroche. Received the Contents, Fames 


« Watſon and Son: Witneſs Edward Neale. 


That this Bill was iadorſed to the Defendant for a VALUABLE 
CoNSIDERATION ; and Notice of the Bill left at the Plaintiff's 
Houſe, on the Day it became due. Whereupon the Plaintiff ſenr 
his Servant to call on the Defendant, to pay him the ſaid Sum of 
401. and take up the ſaid Bill: Which was done accordingly. 


That Another Bill was drawn as follows—** Leiceſter, 1it. 
« February 1761. Sir, Six Weeks after Date pay Mr. Rogers 


« Ploughfor; as adviſed by, Sir, your humble Servant Benjamin 
Sutton. To Mr. John Price in Buſh-Lane, Cannon-Street, 
= *© London.” That this Bill was indorſed, R, Ruding, Thomas 
& © Watſon and Son. Witneſs for Smith, Wright and Co.” That 
the Plaintiff accepted this Bill, by Writing on it, © Accepted 
Jobn Price: And that the Plaintiff wrote on the Back of it.— 


3 3 RNuding or Order Forty Pounds, Value received for Mr. Thomas 


Meſſieurs Freame and Barclay, pray pay Forty Pounds for 


« Jabn Price. 


That this Bill being 2 accepted was indorſed to the Defendant 


for a VALUABLE Conſideration, and left at his Bankers for Pay- 


ment; and was paid by Order of the Plaintiff, and taken up. 


Both theſe Bills were FoRGED by One Lee, who has been ſince 
hanged for Forgery. e 


The Defendant Neal? acted INNOCENTLY and BONA FIDE, 
without the leaſt Privity or Suſpicion of the ſaid Forgeries or f 


Either of them; and paid the wuoLE Value of thoſe Bills, 
The Jury found a Verdi for the Plaintiff; and aſſeſſed Da- 


mages 80 J. and Coſts 40 f. ſubject to the Opinion of the Court 
upon this Queſtion— | 


Whether the Plaintiff, under the Circumſtances of this Caſe, 


can recover back, from the Defendant, the Money He paid on 


_* the ſaid Bills or either of them.“ BE 
Paxt IV Yor ll. Mr. 
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Mr. Store, for the Plaintiff, argued that He ought to recover 
back the Money, in this Action; as it was paid by him by Mis- 
TAKE. only, on Suppoſition “ that theſe were true genuine Bills; 
and as He could never recover it againſt the Drawer, becauſe in 
Fact no Drawer exiſts; nor againſt the Forger, becauſe He is 


hanged. 1 


He owned that in a Caſe at Guild-Hall, of Fenys v. Fauler et 
al'. (an Action by an Indorſee of a Bill of Exchange brought 
againſt the Acceptor, ) Lord Raymond would not admit the Defen- 
dants to prove it a forged Bill, by calling Perſons acquainted with 
the Hand of the Drawer, to ſwear That they believed it not to 
be ſo:“ And He even ſtrongly inclined, © That actual Proof of 
Forgery would not excuſe the Defendants againſt their own 

Acceptance, which had given the Bill a Credit to the Ingorſee.” 


But he urged, that in the Caſe now before the Court, the For- 
gery of the Bill does not reſt in Belief and Opinion only; but 
has been actually proved, and the Forger executed for it. + 


Thus it ſtands even upon the accepted Bill. But the Plaintiff's 
Caſe is much ſtronger upon the other Bill which was not accepted. 
It is not ſtated, “that that Bill was accepted before it was nego- 
tiated :” On the contrary, the Conſideration for it was paid by the 
Defendant, before the Plaintiff had ſeen it. So that the Defendant 


took it upon the Credit of the Indorſers, not upon the Credit of 


the Plaintiff: And therefore the Reaſon, upon which Lord Ray- 
 mond grounds his Inclination to be of Opinion That actual Proof 
of Forgery would be no Excuſe,” will not %d here. 


Mir. Yates, for the Defendant, argued that the Plaintiff 
was not intitled to recover back this Money from the Defendant. 


He denied it to be a Payment by Mate; and inſiſted that it 
Was rather owing to the Negligence of the Plaintiff ; who ſhould 
have inquired and ſatified Himſelf © whether the Bill was really 
« drawn upon him by Sutton, or not.” Here is no Fraud in the 
Defendant; who is ſtated “ to have acted znnocently and bond fide, 
«« without the leatt Privity or Suſpicion of the Forgery ; and to 
have paid the ⁊chle Value for the Bills.“ ne 


Lord MaxsrIETD ſtopt Him from going on; ſaying that 
this was One of thoſe Caſes that could never he made plainer by 
Argument. . 


It 


7. 


— — 2» 
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0 It is an Action upon the Caſe, for Money had and received to 
: the Plaintiff's Uſe. In which Action, the Plaintiff can not re- 
cover the Money, unleſs it be againſt Conſcience, in the Deſen- 
dant, to retain it: And great Liberality is always allowed, in this 
Sort of Action. e e TOS 8 


5 But it can never be thought unconſcientious in the Defendant, to 
W 72cm this Money, when He has once received it upon a Bill of 
= Exchange indorſed to Him for a fair and valuable Conſideration, 
which He had hond fide paid, without the leaſt Privity or Spi- 
cion of any Forgery. . e 


Here was no Fraud; no Wrong, It was incumbent upon the 
Plaintiff, to be fatisfied “ that the Bill drawn upon him was 
« the Drawer's Hand,” before He accepted or paid it: But it 
= was uf incumbent upon the Defendant, to inquire into it. Here 
= was Notice given by the Defendant to the Plaintiff of a Bill 
drawn upon him: And He ſends his Servant to pay it and take it 
== up. The Other Bill, He actually acceprs: After which Accep- 
tance, the Defendant 2znocently and bond fide diſcounts it. The 
= Plaintiff lies by, for a conſiderable Time after He has paid theſe 
Bills; and then found out“ that they were forged: And the 
== Forger comes to be hanged. He made no Objection to them, at 
the Tine of paying them. Whatever Neglect there was, was on 
is Side. The Defendant had actual Encouragment from the 
= Plaintiff Himfelf, for negotiating the /econd Bill, from the Plain- 
W tiff's having without any Scruple or Hæſitation paid the firſt : 
And He paid the whole Value, ond fide. It is a Misfortune 
which has happened without the Defendant's Fault or Neglect. 
H there was no Neglect in the Plaintiff, yet there is no Reaſon 
= to throw off the Loſs from One innocent Man upon another in- 
= cent Man: But, in this Caſe, / there was any Fault or Negli- 
WW cence in any One, it certainly was in the Plaintiff, and not in 
the Deſmnlbve,”. os VINE DOS, 


Per Cur. 


 RuLE—That the Poſtea be delivered to the 
 D&EevENDANT., 


Trott, qui tam &. verſus Welch! Fey; 

| | ; ov | Nov. 1702. 
HIS was an Action of Debt brought by a Cuſtom-houſe 
Þ Officer, upon an Act of Parliament of 26 G. 2. c. 21. 
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1 a Penalty of 200 J. for having wrought Silks found in his Poſ. 
ſeſſion, unſealed. | 


This Act of Parliament was made for encouraging the Silk- 
Manufacture of this Kingdom, and for ſecuring the Duties upon 
Velvets, wrought Silks Sc. The firſt Section directs all Velvets, 
wrought Silks Fe, to be ſealed. The third Section enacts, that 
if any be found wn/ealed, they thall be forfeited, and may be ſeiaed 
by any Officer of the Cuſtoms ; and ſhall, after Condemnation, be 
publickly ſold to the beſt Bidder; And One Moiety of the Pro- 
duce ſhall be to the Uſe of his Majeſty, And the Other Moiety 
to the Officer who ſhall ſeize the fame : And the Perſon in whoje 
Poſſeſion the Goods ſo ſeized are found, ſhall for every ſuch Of- 
fence forfeit 200 Il. I he ſixth Section directs, that all pecuntary 
Penalties impoſed by this Act, ſhall be fed for, in any Court of 
Record at Weſtminſter, or in the Court of Exchequer at Edinburgh, 
reſpectively, by Action &c, in the Name of his Majeſty's Attor- 
ney General, or of his Majeſty's Advocate in Scotland, or in the 
Name of /ome Officer of the Cuſtoms: And One Moiety of every 
ſuch Penalty ſhall be to his Majeſty, And the Other Moiety to 
the Officer of the Cuſtoms who ſhall inform and proſecute. Then 
comes a PRov1s0, in the ſeventh Section, “that if any Officer 
of the Cuſtoms ſhall neglect or refuſe, for the Space of One 
 « Month, to PROSECUTE To EFFECT any Perſon or Perſons, 
for any pecuniary Penalty or Forfeiture by this Act infficted 
<«« upon Offenders againſt the ſame, Then it ſhall be lawful for 
« any Perſon or Perſons whomſoever, to ſue for, proſecute, and 
«© recover the reſpective pecuniary Penalties and Forfeitures by 
c this Act inflicted, in like Manner as is therein before directed 
«© with regard to the Officers of the Cuſtoms : And One Moiety 
of the ſaid reſpective Forfeitures, when recovered, ſhall, in 
« ſuch Caſe, go and be applied to the Uſe of his Majeſty his 
«© Heirs and Succeſſors, and the Other Moiety to the Perſon or 
«« Perſons who ſhall ſue or proſecute for the ſame reſpectively.” 


The Defendant in the preſent Action pleaded a Recovery of 
the ſame Penalty, in a former Action brought againſt Him for 
it, by Another Perſon; and Payment of it to that other Perſon 
purſuant to the ſaid Recovery: And he ſets forth the Particulars 
of the ſaid Recovery. He allo ſtated, in his Plea, the Act of Par- 
liament abovementioned ; and alledges “ that the Cuſtom-houle 
Officer did not bring his Action within a Month after the 
© SEIZURE: Whereupon, the other Perſon brought þis Action, 

and recovered, as aforeſaid. 1 


Ihe Plaintiff in che preſent Action replies, / proteſtands that the 
Judgment pleaded by the Defendant was obtained by F raud,) 
| 5 | 1 66 T hat 
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„ That He, the now 7 Plaintiff, did, within One Month after the 
« -CONDEMNATION of the Goods ſeized, bring his Action againſt 
«© the Defendant, and proſecuted it to Effect“: And He alledges, 
that the Seigure was made on the 2d of May; that his Infor- 
mation in the Exchegyer was filed on the 22d of May; and that 
the Condemnation was on the 3d of November. 


7 To this Replication the Defendant demurred : And the Plain- 
uff joined in Demurrer. | 


Mr. Walter, for the Defendant, argued that the Cuſtom-houſe 
Officer ought to have brought his Action within the Space of One 
Month from the SrizukE of the Goods. The Profecution for 
the pecuniary Penalty is not tied up to the Time of the Condem- 
nation: The Limitation refers to the Time of the Seigure. 


Mr. Yates, contra, N the Plaintiff, argued that the Meaning 
of the AR of Parliament is, that if the Cuſtom-honſe Officer 
« ſhall negle& or refuſe, for a Month after the Condemnation, 
it may then be lawful for any other Perſon to do it.“ He has 
attached the Intereſt in Himſelf, by exhibiting the Information. 
He can't be ſaid to have neglecled or refuſed to proſecute to Ef-- 
= tet: For he has /eized the Goods; He has proceeded in rem, 
= (which attaches the Right of Action in ad And he 8 now pro- 
5 tecutes for the Penalty. 


Tur CovrT were Joly ad unavimoufly of N 
with Mr. Yates. They held that the Cuſtom-houſe Officer had 
uſed due Diligence; And that the Right of Action attached in Him, 


by his Sezzure, exhibiting an Information, and proceeding to Con- 


1 ] H E Defendant ſtood convicted of * | Bribery at an EleQions v 


And becauſe the Time limited for iz he Qui tam . 
will expire in March next, the Matter was adjourned till the firſt 
Day of next Eater Term; and Heydon entered into his own Recog- 
nizance only, in One hundred Pounds, (which was not at all 
2. 15 by the Proſecutor s Counſel 0 to 1 85 here __ at 

at 14me. | 


This was S. P. with Rex \ V. . Pitt, FO Rex v. Mead, ante pa. 1335. 
r 
"Pane Iv. vor. Il. Kk Hunt 


demnation : And ann they gave an unanimous. + Mr. J. Foſ- 


ter was not 
JUDGMENT for the PLAINTIFF. preſent. 


We | Wedneſday, 
Rex verſus Heydon. | 15 3 1703, 


for Members to Parliament. „ 19 
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Tnurſday, 25 Hunt verſus Coxe. 
Nov. 1762. | 
THE Cour unanimouſly agreed, that it was right and 

| neceſſary to adhere ſtrictly to the eſtabliſhed Rules of the 
Court relating to the Time and Manner of Bail s ſurrendering their 
Principal. 


The two Points chiefly diſputed in the preſent Caſe, were the 
Filing the Return of the Ca. Sa. againſt the Principal; and the 
actual Surrender of the Principal within the limited Time. 


Tur Cour conſidered the Ca. Sa. againſt the Principal 
as little more than Matter of Form; and chiefly intended to in- 
timate to the Bail, in what Species of Execution the Plaintiff de- 

' termined to proceed: And as the Leaving it in the Sheriff's Office 
was a Notice to the Bail, „that the Plaintiff would proceed | 
“ againſt the Perſon of the Defendant,” it was incumbent upon 
the Bail to ſearch whether any Ca. Sa. was left in the Office; 
And that the Court would not enter into an Examination by Af- 
fidavit, Whether the Cd. Sa. was actually returned, or ſuch 
Return actually filed, BEFORE the Iſſuing of the Scire Facias 
« againſt the Bail; And the rather, becauſe if the Bail had 
pleaded to the Scire Factas, © That no Ca. Sa. was returned and 
filed before the Teſte of the Scire Facias, ſuch Return might 
have been filed at any Time before putting in a Replication to 
{uch Plea. 5 


As to the Time and Manner of SURRENDERING—They held 
that a Surrender at about Half an Hour after Eleven at Night on 
the laſt Day, (which was the laſt Day of the Term,) without an 

actual bringing the Defendant into Court, (which was then riſen,) 
or before a Judge (none being acceſſible at that late Hour,) in 
order to have an Exoneretur entered upon the Bail-piece, was 
not ſufficient; though it was fo late at Night as to render the 
doing this impracticable; and though the Detendant was actually 

delivered to a Judge's Tip-ſtaff, and even lodged in the King 5 
W Bench Priſon, that very Night; which the Bail ſwore was the 
ah utmoſt that the very late Notice they received from the Sheriff of 
0 the Ca. Sa. (which was returned Scire Feci) gave Opportu- 
nity to them to do. oy 


Their RULE to ſhew Cauſe why the Proceedings againſt | 
them ſhould not be ſtayed, and an Exoneretur entered 
on the Bail-piece Cc was DISCHARGED, with Coſts: 

GG — For 
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For the Court would not meddle with the Sufficiency 
of the Time for ſurrendering the Principal; becauſe a 


Scire Feci had been duly returned by the proper Officer. 


Wilſon verſus Ducket. 


T HIS was an Action upon a Policy of Inſurance on a Ship; 
1 with a Count of a general Indebitatus Aſumpſit for Money 
had and received to the Plaintiff's Uſe : And Damages were laid 
at 98 J. „ | | Dey 


Saturday, 27 
Nov. 1762. 


The Trial was had under a Decree of the Court of Chancery, 


where the now Defendant, the Inſurer, being there Complainant, 
had offered to pay back the Premium, which was 10/. 


No Money was, in the preſent Caſe, paid into Court; though 
the uſual Courſe in theſe Caſes is for the Defendant, the Inſurer, 
to bring the Premium into Court, 215 RF et 


The Jury found a Verdict for the Plainti , for the ten Pounds 
PREMIUM, on the Count for Money had and received to his 


Uſe; although they were of Opinion againſt the Policy, upon the 
Foot of Fraud; and found againſt it, as being fraudulent. (In 


fact, the firſt Under-Writer was only a Decoy-Duck, to induce 


other Perſons to underwrite the Policy : And it had been previ- 


ouſly agreed between the Inſured and Him, © That He ſhould not 
be bound by his ſigning the Policy; Which this Court 8 
as a Fraud, and therefore that the Jury had given a right Verdi 


in finding the Policy fraudulent.) 


By Concurrence of Lord Mansfield, (before whom it was tried,) 
and of the Counſel on both Sides, It was agreed to bring this 


Queſtion before the Court, © Whether, upon a Policy of Inſu- 
rance being found fraudulent, the PREMIUM ſhould be re- 
« turned to ch 


** dant the Inſuger.” 


e Plainuff the Inſured, or retajned by the Defen- 


| The Method taken was by the Defendant's Counſel moving 


(on Monday the 22d Inſtant) for a Rule to ſhew Cauſe why the 
= Judgment ſhould not be entered up for the Defendant ; and the 
= Court's making a Rule to ſhew Caule. | 5 


Mr. Harvey, for the Plaintiff, now ſhewed Cauſe. He argued 


that this Contract was to be looked upon as voip AB INIT10. 
Therefore no Riſque was run by the Defendant ; and, conſequently, 


He had no Right to retain the Premium. 


T There 
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There is no Caſe at Common Law, on this Head, that has been 
judicially determined. But in Caſes like this, Equity and Com- 
mon Law Courts have concurrent Juriſdiction ; and muſt deter- 
mine alike, upon like Circumſtances: And the two Caſes in 

5 V. Preet- Equity, of * N ittingham v. Thornborough, and + De Cofta v. 


dents in 
Chaneery 20. Scandret, are nearly in Point. 


Where a 
fraudulent Policy was decreed to be delivered up; and the Premium to be repard; the Plaintiffs deduc- 
ting thereout their Coſts. + The like Decree— Policy to be delivered up, with Coſts: But the 


Premium to be paid back, and KOO out of the ow. 


Mr. Morton and Mr. Yates, for the Defendant, mentioned x 
Caſe of Rucker v. Hollingbury before the Maſter of the — 
who was of Opinion contrary to Mr. Harvey's two Caſes. 


But Lord Max sFIEL p ſaid that there muſt be ſome Mic. 
take, in reciting this laſt Caſe before the Maſter of the Rolli: For, 
the Practice of the Court of CHAncERy is certainly agreeable 
to Mr. Harvey's Caſes. But what He wanted to know was, 
„Whether there was any ComMon-Law Determination to the 


« ſame Effect: [Which it did not appear that there was. 


Whereupon Lord MansFitLD faid, It was plain what 
| muſt be done in e Caſe: For, He looked upon the Offer made 
by the Complainant's Bill in Equity, to be the ſame Thing as 

if the Money had been ACTUALLY brought | 1210 Court, in the 
* Caſe. 
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| Therefore a RulE was made, That the Verdi& found 
for the Plaintiff be vacated; and that a Verdict be en- 
tered for the DEFENDAN . 


e dee 29 | Rex der ſus William Clarke. 
Nov. 1762. | | | 5 5 N 


N Habeas Corpus having iſſued, on Friday laſt, directed to 

Mr. Clarke who was the Keeper of a private Mad-houſe at 
Clapton, commanding Him to bring. up the Body of Mrs. Aur 
Hunt, who was kept confined 1 in his Houle; 


Mr. Solicitor General now moved to return the Writ; at the 
ſame Time offering an Affidavit from Dr. Monro, importing 
That about nine Months ago He was applied to, by Mrs. Thre!- 

* held, Mrs. Hunt's Daughter, for his Advice and Aſſiſtance con- 
« cerning Mrs. Hunt, as a Perſon diſordered in her Senſes ; And 


that thereupon He recommended Her to the Care of the ſaid 
2 5 Willian 


* 
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% Pilliam Clarke, who keeps a private Mad-houſe, and is accuſ- 
« tomed to have the Care of ſuch unfortunate Perſons; and 
« that She is ſtill in the Cuftody of the ſaid Milliam Clarke, upon 
« the ſame Occaſion”: And he further ſwears © that from the 
„Time of her being ſo placed under the Care of the ſaid William 
« Clarke, to this Time, the ſaid Anne Hunt hath appeared and 

« js yet, in his Judgment, a LunaTic; and is xow in fo di 
« ordered a State of Mind, that She is NoT FIT to be brought 
« mito this Court. The Affidavit adds, That he is informed 
« and verily believes that a Commisston of Lunacy , 
« ſhortly be iſued againſt the ſaid Anne Hunt; and that the ſame 
« hath been deferred on no other Account but becauſe of the 
« late Minority of Anne Bowen, the Grand-Daughter and One 
« of the next akin of the ſaid Anne Hunt; which ſaid Anne Bowen 
« is now come of Ape, as the Doctor hath been informed and 
« believes... | OY „ EAA 


But Lord MANSFIELD propoſed to put this Matter into 
another Method ; vis. To uſe this Affidavit of Dr, Monro's as a 
Reaſon for enlarging the Time to return the Writ, inſtead of actu- 
ally filing the Return af preſent. „ 


Accordingly, Mr. Solicitor took back the Writ and Return: 


Tur Cour enlarged the Time for making the Return 
till the next Term, being perfectly well ſatisfied by the Affidavit 
of Dr. Monro, that Mrs. Hunt was not in a Condition fit to be 
taken out of the Care and Cuſtody of thoſe to whom her Perſon 
was intruſted, and who were upon the Point of obtaining a pro- 

per legal Authority for what they were doing; which, however 
intended for her Benefit and Advantage, had not yet obtained that 
ſtrict gal Sanction which they were now in a regular Purſuit of. 
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Mr. Serjeant Whitaker, who had moved for the Habeas Corpus, 
= came afterwards into Court, and deſired a Rule for Liberty to 
= have Acceſs to and Inſpection of Mrs. Hunt, in order to ſee that 

i She was properly treated. But as He could not make out, that 
his Application was made on Behalf of any Perſon who had the 
leaſt Pretenſion to demand this, The Court rejected his Requeſt, 


Fiſher verſus Prince. 
4 PON ſhewing Cauſe by the Plaintiff 's Counſel, “why, 


** upon DELIVERING f the Plaintiff the ſeveral Goods 
PART IV. Vor. 4 —— 44 — . 
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« and Chattels for which this Action (which was an Action of 
« TROVER) was brought, and paying him his Coſts to the Day 
„ of making the Motion, further Proceedings ſhould not be 
« ſtayed;” (which Rule to ſhew Cauſe had been obtained upon 


a Motion made by the Counſel for the Defendant ;) It was urged 


* Harding v. 
Wilkin, H. 


27 G.2.B.R. 


on the Part of the Plaintiff, That this is, in Effect, a Motion 
« to bring the Goods into Court; And it was contrary to the 
Courſe of the Court, in Actions of TRoveR, to bring into Court 
the Thing demanded, (excepting the ſingle Cafe of Trover for 


Monies numbered;) And that the Reaſon which has been often 


given for it is, That this Court do not keep a Ware-houſe:” 
And a Caſe was hinted at, where a Motion to bring in a * Gold 
Watch was denied. 


And the Court denied it in the preſent Caſe, and diſcharged 
the Rule: But it was not upon that general Principle that They 
denied it, but upon the Circumſtances of the Caſe; ſuch as the 
complicated Quantity of the Goods demanded, and the Uncer- 


tainty of their remaining of the fame Value as they were when 


taken; and ſome other like Circumſtances. For 


Lord MANSFIELD and Mr. Juſtice WiLMoT Both con- 
curred in the following Diſtinction, That where Trover is 


brought for a ſpecific Chattel, of an aſcertained Quantity and Qua- 


„ lity, and unattended with any Circumſtances that can enhance 
« the Damages above the real Value, but that it's real and aſcer- 
« tained Value muſt be the ſole Meaſure of the Damages, There 
« the ſpecific Thing demanded May be brought into Court; 
« (And Mr. Juſtice Milmot ſaid, This was the more reaſonable, 
« 2s this Action of Trover comes in the Place of the old Action 
« of Detinue:) Where there is an Uncertarnty either as to the 
« Quantity or Quality of the Thing demanded, or that there is 
« any Tort accompanying it that may enhance the Damages 


« above the real Value of the Thing, and there is no Rule 


« whereby to e/ſtzmate the additional Value, there it ſhall not be 
« brought in.” Lord Mangfield ſaid, It is Pity that a falſe Con- 
ceit thould, in Judicature, be repeated as an Argument: The 
Court does not keep a Warehouſe.” What then? What has a 
Warehouſe to do with ordering the Thing to be delivered to the 
Plaintiff? Money paid into Court is Payment to the Plaintiff. 
The Reaſon and Spirit of Cafes make Law; not the Letter of 
particular Precedents. In Trover for Money numbered, or in 2 
Bagg, The Court have ordered it to be brought in: Yet the Jury 
may give more in Damages; they may allow Intereſt, (and in 


| ſome Caſes they ought.) 


2 The 
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The Reaſon holds to every other Caſe, where a Thing clearly 


remains of the ſame Value: Yet the Jury may give Damages for 
the Detention. 


I remember its being done twice or thrice, in Things of ſmall 
Value. It ought to be done, to prevent vexatious Litigation ; 
which a Plaintiff may be tempted to purſue, when in all Events 
he is ſure of Coſts. It ought to be done, becauſe it is the He- 
tific Relief. ra 


It ought to be done ; becauſe at the Trial, when the Thing 
remains in the ſame Condition, there generally is a Rule . to 
« deliver it.” DO = 


An eſtimated Value is a precarious Meaſure of Juſtice, compared 


with the ſpecific Thing. 
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I am le of the Caſes where a /aced Head, a Gold Watch, 
a Diamond Ring, and Chineſe Pictures were refuſed to be 
brought in. 1 Ee 


But, as I think “ ſuch Motions ought neither to be refuſed 
% or granted, of Courſe,” They muſt depend upon their own Cir- 
cumſtances. No Injury is done the Plaintiff, if the Court ſhould 
think ** He ought not to proceed for Damages beyond the ſpe- 
« cific Thing; becauſe He may ti proceed for more, at the 
Peril of Cofts : And fo He ought. oe . 


But, in this particular Caſe, the Goods are altered, and their 
Value changed. „ 1 


Rex ver/us Whitear et al. 


R. Serjeant Stanniford and Mr. Yates ſhewed Cauſe why 

an Order of Sess10Nns ſhould not be quaſhed. It was an 
Order oRIGINALLY made at the Qzarter-Seſions for the Bur- 
rough of Portſmouth ; and purported to be an Order made upon 
the Appeal of the preſent Overſeers of the Poor of the Pariſh 
of Portſmouth, directing their Predeceſſors the late Overſeers to 
pay over to the Appellants, the preſent Overſeers, the Balance of 


their Accounts; which Accounts were ſettled and balanced by 
the ſaid Order of Ses510Nns. ies 


To 
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4 Which is 
the Account 


of the 


Church- 


1... 


To this Order, F our Exceptions had been taken; the firſt of 


which was a material One: The three Others were ſlight, and 


not neceſſary to be here ſpecified, becauſe the Court quaſhed the 
Order upon the t Objection, without taking any Notice of 


the Reſt. 


This firſt Exception was to the JuRISsDICTION of the Sxs. 
SIONS, to make an Order upon late Overſeers to pay over Monies 
to their Succeſſors, by way of original Order, in the fir In- 
ſtance ; WITHOUT any previous Application having been made 


*V.$4. and to 7200 Fuſtices, purſuant to the Directions of 43 Eliæ. c. 2.* 
66. / 


It was urged in Support of this Exception, That all ſubor- 


dinate Juriſdictions muſt ſhew * that they have Furiſdiction of 


.”» 


„the Matter they take upon them to determine.” But here has 


been no previous Application to two Juſtices, or any Appeal to the 
Seſſions from any former Order: And the Seſſions can not take 


it up per Saltum, nor have they any original Juriſdiction. There 
fore their Juriſdiction fails. 


_ All this was, fully and on mature Deliberation, determined in 
the Caſe of Rex v. Bartlett et al. Church-wardens and Overſeers 


IN. B. Sir of Brackley St. Peters, Tr. 7,8 G. 2. B. R. Þ 2 Strange 983. 
J. S. gives 25 | 

2 4 mort 

the Bar and by the Bench. 


Account of it, in a few Lines: But it was argued and diſcuſſed ſeveral Times, both at 


The Anſwer given to this Objection by the Serjeant and Mr. 
Yates, was, That the preſent Order was not made upon the 
Statute of 43 Eliz. (as that of Rex v. Bartlett was ;) but upon 
17 G. 2. c. 38. 4. which gives an Appeal to the next General 


or Quarter Seſſions of the Peace, to any Perſon or Perſons 


c 


A 


who ſhall find Him, Her or Themſelves aggrieved by any 
Rate or Aſſeſſment made for the Relief of the Poor, or ſhall 
„ have any material Objection to any Perſon or Perſons being 


C 


A 


put on or left out of ſuch Rate or Aſſeſſment, or to the Sum 


* charged on any Perſon or Perſons therein; oR hall have any 
« material Objection to ſuch Account as I aforeſaid, or any Part 
„ thereof; or ſhall find Him, Her or Themſelves aggrieved 9 
« ANY NEGLECT, Act or Thing done OR OMITTED by 40 


wardens and «© (*hyrch-wardens and Over-ſeers of the Poor, or by any of Hi 
Over-eers. 4 Majeſty's Juſtices of the Peace.” | 


The Reply made by Mr. Solicitor General (who had taken 


this Exception) was, That the Statute of 17 G. 2. c. 38. does 


1 not 


n 
rs 


[yt 
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not give Power to apply to the Seſſions per Saltum, to make ſuch 
an Order as this: But the previous Application to two Juſtices 
remains as neceſſary as it was before. 


And of this Opinion was Taye Couxr; Who ſaid that this 


Act of 17 G. 2. made no Alteration in this reſpect, but had quite 
another W... n 


Onx px of Sxss tons quaſhed. 


| 
The End of Michaelmas Term 1762. 3 G. 3. 
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Hilary Term 
3 Geo. 3. B. R. 176 3. 


— — ** 


— 


MEM ORANDUM=— There was but One fingle Caſe de- 

Y 1 Zermined within this Term, that ſeemed worthy of being 
reported : Though ſome few Caſes were under the Conſideration 

- of the Court, which afterwards received their Determination, and 
will follow in their Courſe; particularly, the Caſes of Bzdleſon 
v. Whytel, and Glover v. Black. 3 


| eb. 1763. | 5 N ö Ts 5 


Jemmet, Executor. 


N ſhewing Cauſe againſt ſetting aſide a Fieri Facias, and 
paying back to the Defendant the Monies levied thereon, 
It appeared that the Defendant was a BANKRUPT, 

_ againſt whom a Commiſſion had iſſued, and who had 
afterwards obtained his CERTIFICATE ; And that the preſent 
Action was brought againſt Him as Executor, upon a Bond en- 
tered into by the Defendant's Teſtator; and the Defendant had, 


detween the Time of the Iſſuing of the Commiſſion and the Time 


of obtaining his Certificate, pleaded a FALsE PLEA (viz. © That 
„He had no Aſſets, where in Fact he had ſome Aﬀets in his 
lands, ) which was found againſt Him; and thereupon the Plain- 
_ riffs had Judgment de bonis Teſtatoris fi &c, and againſt the De- 
tendant Himſelf, de bonzs Propriis, for the Cosrs. 


Mr. Solicitor General, on Behalf of the Defendant, urged, that 
by virtue of the Bankrupt Act of 5 G. 2. c. 30. the Defendant 
was net liable to the Execution as to his own proper Goods; be- 
cauſe He had given up his A under the Commiſſion of Bank- 
ruptcy, and ſtood DISCHARGED by 7he Certificate againſt all a 


7 
— 
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mands which might have been made upon his Eſtate and Effects 
under the Commiſſion: And He alledged, that theſe Coſts having 
ariſen from the Neceſſity he was under of ſtaving off the Judg- 
ment, they were ſuch a Debt as might have been proved under 
the Commiſſion. — 5 : 


But per Cur'—The pleading a falſe Plea was his own Act, and 
his own Fault: And the Judgment and Execution de bonis Pro- 
priis, for Coſts, was ſingly owing to this his falſe Plea; which 
was ſubſequent to the Iſſuing of the Commiſſion. Conſequently, 
it could not have been proved under the Commiſſion ; and there- 
fore can not be diſcharged by the Certificate. 


4a 


| RULE DISCHARGED, 
V. 2 Sir J. S. 1197. Graham v. Benton. 
"BN Note— 


Bankrupt, the Commiſſioners can not ſeize the ſpecific Effects 
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of his Teſtator; not even in Money which ſpecifically can be di. 


tinguiſhed, and aſcertained to belong to ſuch Teſtator, and not to 


The End of Hilary * 1763. 3 G. 3. 


Paſte 


1 1370 5 
Eaſter Term 
Ws. Geo. 3. B. R. 1 763. 
Ng | Bonafous ver/us Rybot. 


R. Eliab Harvey and Mr. Thurlow, on the Part of 
the Plaintiff, ſhewed Cauſe againſt a Rule which had 
been obtained by the Defendant in this Action (which 
was Debt on Bond,) for the Plaintiff to ſhew Cauſe 

ws it ſhould not be referred to Mr. Owens, to compute what is 

Frag to the Plaintiff, of the ſeveral INSTALMENTS ſtipulated by 

Articles of Agreement bearing Date on or about the 26th Day of 
January 1758, and made in Defeazance of the Bond whereupon 

this Action is brought; and why upon Payment of what ſhall ap- 
pear to be due, with Intereſt for the INSTALMENT unpaid, to- 

_ gether with the Plaintiffs Coffs to be taxed by Mr. Owens ; all 
Further Proceedings in this Action ſhould not be flayed. 


This Rule was obtained upon the AG of N of 4, 5 Ann. 
c. 16. 413. whereby it is enacted, .* That if at any Time, pend- 
» This Word © ing an Action upon any“ ſuch Bond with a Penalty, the De- 
Seb re- «© fendant ſhall bring ds the Court where the Action ſhall be 


he to the 


preceding © depending, ALL the Principal Money and Intereſt due on ſuch 
Clauſe, which e Bond, and alſo all ſuch Cos as have been expended in any 


ern a 4 * * Suit or Suits in Law or Equity upon ſuch Bond; the ſaid Mo- 


» which hath ©*© ney ſo brought in thall be deemed and taken to be in full Sa- 
* 2 Crndition 66 , maker and Diſcharge of the ſaid Bond; And the Court ſhall 


55 * and may give Judgment to 4; ſcharge every ſuch Defendant of 
make void “ and from the > ſame accordingly.” | 
© the ame 
* upon Pay- 
ment ofa The Fact of the preſent Caſe was, that the Bond upon which 
 leffe: Sum this Action was brought was a Bend conditioned for Payment ot 


"at a Day 2 groſs Sum of Money ahſolutely at a Day certain (in April 1759:) 


or Place 
certain,” But no Mention was Ferein made of pay ing the Money by In- 


. — flalments; 


„„ 


A 2 


1 


— 


ftalments; nor was that any Part of the original Agreement; 
which original Agreement is dated the 13th of January 1758. 
But 


Afterwards, on the 26th of January 1758, the Parties came 
to a ſubſequent Agreement, and entered into Articles dated on that 
Day; by which Articles it is agreed between the ſaid Plaintiff 
and Defendant, * That the Money ſhall be paid by InsTArL- 
« MENTS:” Four of which Inſtalments were fixed to Midſummer 
1759, Midſummer 1760, Midſummer 1761, and Midſummer 1762 ; 
and the laſt, at Midſummer 1769. N 


ln theſe Articles is contained a DEFEAZAN EH to the Bond of 
13th January 1758, in Caſe the Sum mentioned in the Condi- 
tion thereof to be payable  gro/3 at the certain Day therein fixed, 


ſhould be paid by INSTALMENTS upon the particular Days ſpe- 


cified in this Defeazance: PrRovipeD that the ſaid Sums a 
to be taken by Inſtalments ſhould be pun&ually and regularly paid 
by the Defendant at and upon the very Days ſpecified in the De- 
feazance for making the reſpective Payments; and that the De- 
fendant ſhould live till all the faid Days be paſt. Otherwiſe, this 
Defeazance "was l OTE EO on on 


The Defendant” paid the no firſt Payments at Midſummer Y 
1759 and 1760, and Part of the Inſtalment due at Midſummer 


1761; but totally neglected to pay that which became due at Mid- 
ſummer 1762, or even any Part of it. At Micbaelmas 1762, {ſub- 


ſequent to the laſt mentioned Inſtalment) the Defendant paid to 


the Plaintiff, and the Plaintiff received of him the whole Intereſt 
then due upon the whole Debt u 

TEREST for the Sum payable wa 
as for all the remaining Money not yet become payable. 


The Plaintiff's Counſel urged, in Diſcharge of this Rule : 


iſt. That the Caſe of a Bond conditioned for Payment of Mo- 
ney BY INSTALMENTS is not within this Act of Parliament. 
For it is confined to common and ordinary Bonds conditioned for 
Payment of a lefſer Sum at a Day certain; and does not extend to 


fuch as are conditioned or defeazanced upon Payment of the 


Money by Inſtalments ; at leaſt, not till after a// the Days of Pay- 
ment are paſt: As is manifeit by the Direction“ That the 


Money brought in ſhall be taken to be in full Satisfaction of 


* the Bond, and that the Court hall give Judgment to DISCHARGY 
** the Deſendant from the ſame; which would deſtroy all the 
Plaintiff's Security for the /ub/eguent Payments not yet become 
Payable. And they ſaid, 


PART IV. Yor. III. Nn 
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greed 


to that Time; including IN 
e preceding Midſummer, as well 


Bo fd 


—_— 


that they could find“ #9 Cafe where g V. 2 Stra. 
ö | 5 7 
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it had book holden to extend to Bonds conditioned for paying the 
Money by Inftalments. 


2dly. That even admitting that a Bond conditiczed for paying 
Money by Initalments, or ſo defeazanced af the Time of executing 
the Bond, might be canſtrecd to be within the Intention of the 
Statute; yet it would by no Means follow, that a Caſe circum- 
ſtanced as the preſent Caſe is, would be within it {er fe For, 
here the Defeazance was not made nor thought of ar the Time 
when the Bond was executed; but is a diftin& ſubſequent 7. ran. 
action, at a future Time, and in a ind Deed or Inſtrument ex- 
ecui fed long after the Bond. 


2dly. That the Court could not enter into this Matter, without 
taking upon themſelves to try a Cauſe in Equity, upon Affidavit 
only, without Bill, Anſwer, Interrogatory, or Examination of 
Witneſſes; and to give an eqzizab/e Relief to the Defendant upon 
his own Affidavit only, againſt a legal Right actually vefied in the 


Plaintif: For, the Deteazance, which was in Favour of the 


| Debtor, not being complied with, is become totally void, by 


the Provito contained in it; and the Bond and Penalty ſtand in 
full Force at Law; And the Defendant has no Claim to be re- 


| lieved againſt the Forfeiture; eſpecially, conſidering the Value of 


Money At the Times when the Plaintiff ought to have received 
it. The Defeazance being vord, by the expreſs Terms of the 
Proviſo; All the Agreements contained i in it, relating to the pay- 
ing the Money by Inſtalments, are quite out of the preſent Cale, 
as much as if no ſuch Defeazance had ever ex! _—_ 


4 They aſſerted that if the Court wore at Liberty to enter 
into the n Circumſtances of the Caſe, they would appec: 
to be ſtrongly on their Client the Plaintif s Side. 5 


Sir Fletcher 3 delete General, and Mr. Yates, contre, 
for the Defendant, maintained the contrary; and argued thus, in 


Support of the Rule. 
iſt. A Bond 1 or daßennamced for payment of the 


Money by In/iaiments is, after any of the Days are paſt, within 
the Intention and Prrvicw of this Act: And they faid that there 


have been * Cates ſo determined; but did not ſpecify any in by 
ticular. 


_2dly. It's being upon 2 ſeparate Pager Can make no Difference. 


upon the EQUITY, of the Statute: No more can it's being /e 
guent to the Execution of the Bond. | 


zaͤly 
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ſelves might and ought to have remedied, but did not. 


which excepts Obligations with Condition, made 
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zaͤly. The Plaintiff has waved the Forfeiture, by Fecefving In- 
tereſt not only for the Sums due at Aſidſummer 1761, and Mid- 


ſummer 1702, but even gate up to the FOL LOWING Micdaetmes. 


4thly. The equitable Olreinfiances of this Caſe they alledged 


to he quite 8 the Defendant, inſtead of NA ſtrongly on the 
Side of the Plaintiff. 


Mr. Juſtice Den1soN thought the Caſe. to be within'the 


Act; or, at leaſt, that the Proviſo in the Defeazance makes no 


Difference: For, that Proviſo “ that the Defeazance ſhould be 
„void on Failure of any of the Payments by Inſtalment, im- 


ports Nothing more than what would have been, 9 8 though it 
had not been inſerted. 


But Lord MANSFIELD ſaid, that: this Proviſo in the De- 


 feazance makes the whole Money due upon Failure of any of the 


Payments by Inſtalment: And it ſeemed to un, that the whole 


turned upon this. | 


This Act. of Parliament reforms, in ſome .Initances, an erro- 


neous Courſe of Proceeding in the Courts of Law and Equity; 


which ought never to have prevailed; and which the Courts them- 


Therefore 


it ſhould not only have the moſt ier, Conſtruction; but the 
Courts ought to exerciſe their own Authority, to extend the Spirit 


and Reaſon of this Parliamentary Interpoſition, „for the egſier 


by er tr and better Advancement of TFuſtice,” to Caſes not nen- 


 thnedin the Add. 80 Lord Rara did. When « Cauſe. wes 


tet down to be heard upon a Bill and Anſwer, and the Bill diſ- 
Forty Shillings Coſts. 


miſſed; The Plaintiff, by the Courſe of the Court, only paid 
The Act provides for the Caſe of the 


Plaintif” s diſmiſſing his ow” Bill, or its being diſmiſſed /or want of = 


Praſecution; but does not mention the Caſe of Diſmiſſion on Hear- | 


inge So that the Plaintiff, by putting.the Defendant to more Ex- 


pence and Vexation, avoided making Reparation. 


This Courſe 


continued in Chancery till late in Lord Hardwicke's Nr een when 7 


He made an Order to alter it. 


It is fee. that after the Statute of Uſury, 37 H. 8. * 
upon a juſt and 
true Intent, the Courts of Law did not conſider = juſt Intent 
of a Bond to be Principal, Intereit and:Cofts, ſecured by a Penalty; 
and ſuffer the Party, at any Time, to ſave the Forfeiture by po.” 


* erming the Intent. 
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It is more extraordinary, that after this was ſettled in a Court 
of Equity * to be the Nature of a Bong”; and therefore every 
Party to a Bond underſtoad it in this Senſe ; The Courts of Lay 
did not follow Equity, but ſtill continued to do Inuftzce, as of 
Courſe ; and put the Parties to the Delay and Expence of letting 
it right eſſewere, as of Courſe. 


- be Act of Pb meant, that in Caſes of Penalties by 
way of Security, the clear final Juſtice of the Caſe ſhould be at- 
tained in the Courts of Law: (much to the Benefit of both 
Parties. ) 


I cannot ſee a Doubt, upon Bonds conditioned for Payment of 
Money by In/ta/ments: And I am glad to hear that it has been ic 


* b Bos 2 Stra. determined. * 


814. Bridges 

v. Williamſon, M. 2 G. 2. and in Maine v. Sommer, Hil. 1730. 4 G. 2. in this Court, in 2 like 
Caſc, where the firſt Day only was paſt, It was moved by — Pilſworth, and oppoſed by Mr. Filmer. 
And the Court, after ſome Heſitation, granted it. 


The Defeazance being dated at a ſubſequent Ti ime, and written 
on a diſtint and ſeparate Paper from the Bond, makes no Dif- 


ference. 


But what makes the Difference, is this. The Bond here is 
conditioned for Payment of a groſs Sum, then due, to be paid at 
a certain fixed Day. Then there is a ſubſequent Agreement made 
in Favour of the Debtor, eaſing him of that ſtipulated ſingle Pay- 
ment at that fixed Day, and allowing him to pay it by Inftalmen:: ; 
PROvIDED that He pay it punctually on the Days agreed upon; 
and that He live till they ſhall be all paſt: Otherwiſe this Agree- 
ment and Defeazance to be void. And conſequently, as the 
Debtor has nt paid the Money punZ7ually, they are VOID, and 
the greſs Sum is due to the Obligee. 


There is a Diſtinction in the Court of Chancery, « That if 
«« per Cent. be reſerved for Intereſt on a Mortgage, with 2 
Cscnaitien, to accept four if punttually paid; This Condition 
«© muit be ſtrictly performed ; and the Debtor ſhall aer have Re- 
lief in Equity after the Day of Payment is elapſed, (becauie 
the 1 fer Cent. was to be abated upon a Condition which is 
not performed: /} But if 4 per Cent. be reſerved, with 2 
«« Agreement that if the 4 be not punctually paid at the Day, 
6 the Mortgagee ſhall pay five, hat ſhall be conſidered as 2 Pe- 
« nalty added; and the Court of Equity 261, in ſuch Caſe, te- 
lieve againſt 1 it. 


1 | Now 


65855 
-— 
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Now the preſent Caſe is, in Effect, within the former Part of 
this Diſtinction; for it is a Condition unper formed. Therefore the 
Debtor carmot have Relief in a Court of Equity, any more than 
He can have it at Common Law: But the Creditor has a Right 
to have Recourlſe.to his Bond. 5 


As to the Waver—It could, at the moſt, be only a Con- 


firuftive One. But in Reality, it is None at all: For, the In- 


tereſt (even upon the Sums payable by Inſtalment) is Part of the 
Original Debt due upon and ſecured by the Bond; and therefore 


the Plaintiff was intitled to receive it as Part of the Original 


Debt. ; 


Unleſs the Defendant pays the whole Money, He can not be 


relieved from the Penalty. However, hir Rule muſt certainiy be 
diſcharged ; there being 0 Ground to make it abſolute. 


* Mr. Juſtice WIL Mor expreſly concurred: And Mi. am Juſtice 
Mr. Juſtice DExisox faid Nothing further in Oppoſi- . 


tion to it. : 


Rol DISCHARGED, with Cosrs 
(to be paid by the Defendant to the Plaintiff.) 


Moncaſter vers Watſon et all, Friday, 22 

. e VN April 1763. 
"T" HIS was a Caſe reſerved from the Northern Circuit, in an 
I Ad ion brought on 2, 3 E. 6. c. 13. by a Lay-Impropriator 
againſt the Occupiers of Lands in the Pariſh of Felton in the 


County of Northumberland; for taking away their Corn and Hay, 


witheut ſetting out the Tithe, or agreeing for it. 


The Subſtance of- the Caſe ſtated was, That they claimed to be 
EXEMPT from paying any Tithe at all for theſe Lands, upon the 


following Foundation, v7s. 


That a private Act of Parliament was paſſed in the Year 1753, 
(26+G. 2. c. 46.) © for dividing and inclyſing the Common called 
© 'Felton-Common, in the Pariſh of Felton, in the County of Ner- 
40 thumberland.” my — goto | — 12 


That the Lands in Queſtion had been, till the ſaid Year 1753 
{When the ſaid Common was ſo divided and incloſed) PART of 
ParT IV. Var. III. Da: = 
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the ſaid Commox, whereupon the Commbners had uſed to have 
Common for their Cattle levant and couchant Ec. 


That go Acres, Part of the faid Common, were, by the ſaid 


Act of Parliament, allotted to the Owner of Swardland Demeſu: : 


under which faid Allotment, the Defendan:s occupy the ſaid 99 


Acres, formerly Parcel of the Common, but nx made Parcel :; 
o 7 ardland Demeſne. 


That the Act directs that the divided Lands (before Parcel of 
the Common) ſhall be holden by Each Perſon to whom the re- 
ſpective Diviſions are allotted, ſubject to the /ame Charges and 
Incumbrances as their own former Lands to which they are allot- 
ted and conſolidated, were before ſubject: And it is declared in 


the A itſelf, © That it ſhall be conſtrued beneficially to the (aid 


<6 Land-Owners to whom the "Pen" Divitzons are allotted, 5 


That the Owners of Swardland Demeſre hal never paid Tithe 
of Corn, Grain, or Hay; Having been always EXEMPT from the 


Payment of Tithe of Corn and Grain, in Conſideration of having 
always kept in Repair the North End of Felton Church; and 


being EXEMPT from the 8 of Tithe of Hay, under a 


Modus. 


The Queſtion ſtated upon the Caſe, (and the _ Queſtion 


then intended to be brought before this Court,) was— 


© Whether the Occupiers of theſe go Acres, late Parcel of the 
83 Cs but now allotted to the Owner of Swardland De- 
<* meſne, are or are not liable to the Payment of Tithe of Cara 
46 and Hoy. ry | 


But the Counſel, when they came to argue 1 made 705 Que- 
ſtions, viz. 


1ſt. © Whether Se -ardland Demeſne was 166 exempted from 


the Payment of Tithe for Coxx:“ (It was agreed to be ex- 
cmpt. from Tithe of Hay, by the Modus. * 


2dly. W hether the go Acres + incloſed Common be exempted 


“from Tithe of Corn and Hay. 


However, Taz Covxr would not enter into the firſt Queſtion 


(Whether Non-payment of Tithes can be ſet up againſt a Lay- 
** Impropriator, as a Preſumption of Title:) LG it was 
never intended by the Parties, to be macddied with by the preſen: 
Action, moſt plainly. 

4 As 
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Z As to the 2d Queſtion— 
4 Mr. Wallace, who argued for the Defendants, contended that 


* 
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as the Allotment was to bear all the Burthens of the ancient 
Eſtate to which 1t was now annexed, it ought therefore to enjoy 


all the Privileges of it: And as this ancient Eſtate was exempt 


from Tithes, ſo alfo ought the allotted 90 Acres to be. 


And He relied very much upon a Caſe in the Court of Chan- 
cery, determined by Lord Hardwicke on 15th July 1748; which 


He cited as in Point: The Name of it was Stockwell v. J. envy. 


Stockwell was Rector of the Pariſh, and filed his Bill againſt the 
Occupier of ſome Land (then plowed up) for Tithe of the Corn 


which grew upon it. The Defendant infiſted upon a Modus of 
15s. in lieu of ALL Tithes ariſing upon the GRAN dE Farm; 


and that the GRANGE Farm had never paid any Tithes. Then 
He ſhewed, that the Land for which Sroc+wel! demanded this 


Tithe of Corn by his Bill, had been Part of a Down which had 
been incloſed by a private Act of Parliament, and had been thereby 
allotted to and had ever ſince continued Part of the GRAN 
Farm; and therefore ought to be exempt from all Tithes, as well 
= as the GRAN GE Farm itſelf. And Lord Hardwickłe diſmiſſed the 
HKgkector's Bill, fo far as it related to this Land which had been 
= Down-land, and was ſo allotted to the Grange Farm. 5 


Y differs much from that) the allotted Common is not exempted 
= from the Payment of Tithes. 5 DE 


and Hay could not be Part of what grew on a Common : The 


Demeſne) could have been only Tithes of Ag:/tment, or of Lambs, 


= 7 a Common. 
4 Now a Modus or other Compenſation muſt be in lieu of theſe 
@ /pecific Tithes. This Exemption therefore can not relate to any 


Modus or Compenſation inſiſted upon by way of Exemption from 


but now bear Corn, Grain and Hay. For the Rector could have 


Mr. Thurlow, for the Plaintiff, argued, that notwithſtanding 
this Decree in Sztockwell's Caſe, yet in the preſent Caſe (which 


I other Tithes but ſuch as could in their Nature have ariſen our 
I of the Common : So that it is not within the ſubſtantial Idea of the 


0 Benefit from this Modus which was confined to the Tithe of - 
| e A 4 Corn, 


122 


Ibis Demand of the Impropriator, in the preſent Caſe, is a 
Claim of the Tithe of Corn, Grain, and Hay. But Corn, Grain 


E Tithes that aroſe upon this Common (appendant to Swardland 


J Calves, Wool, Milk and other Things that could be the Produce 


| Paying Tithe for theſe Lands, which were Part of the Common, 
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Corn, Grain and Hay, in reſpect of any of That Sox r of Tiche 
which could ariſe from the Common, whilſt it remained 
Common. 


TiTHES are not iſſuing out of the Land, but collateral to it: 


And they cannot be 4 iſebarged but by /pecrza/ Words; which this 


Act does not make uſe of, the Words of it being only general 
Words. Cre. Elix. 161. Parkms v. Hinde. 11 Co. 13.6. S. C. 
1 Leon. zoo. Stile v. Miller. Owen 39. S. C. | 


An Exemption may be eaſily defiroyed. An Alteration of the 


Uſe of the Land will deſtroy it: As where a Buck or a Doe is 


to be paid out of a Park; And the Park is diſparked. For which, 
he cited Hutton 58. Poole v. Reynold (upon a Preſcription © to be 
« diſcharged of all Tithes, by. delivering Deer annually”: And 
the Park was afterwards diſparked.) 


Here, the Exemption claimed is, © to be diſcharged of the 


% Tithe of Corn, Grain and Hay ariſing and growing on Stoard- 
land Demejne. But the Commen now incloſed and allotted was 


not, ci it as Common, capable of producing either Corr, 
Grain or Hay. Therefore it is not . from Tithe of Cora, | 
Grain and Hay. 


If a A be diſcharged of Tithe; and the Owner turns th: 

Water-courſe but a very little Way, and re-edifies his Mill upon 
iuch turned Water-courte, this re-edified Mill thall ns be dit- 
gn 1 Ro. Abr. 652. Title Dimes, Letter F. pl. 2. 


So that changing the Sul /eance of the Exemption is ſufficient 
to deſtroy it; even Appen it to have been a good One. 


Lord Maxsriki p- The Caſe of Steckwell v. Terry dit- 
fered very much from the preſent Cate. The Medus infiited 
upon in t Cate extended to ALL Kinds of Tithes : Whereas 
the Exemption inſiſted upon in the preſent Caſe is confined to the 


 ſhecific Land called Scrardland Demeſne, and does not extend te tie 


Right cf Common. Here is 0 Equrvalent at all for the Tithes 
of Azi/tment; of Wool, Milk, Lambs, or any other Tithes d 
/uch a Kind as could ariſe upon a Common. The E qureaier: 
goes cnly to Cern, Grain and Hay; the Tithe whereof could pat 
ariſe upon the Common, 251 remained @ Common. 


In the Caſe cited, the Refer was, as Owner of the Cle, 1 


PARTY to the Act of Parliament: Here, the Impropriater is 2c. 


a Party to His Act of Parliament. And there the Modus ee 

the Right of Common: It was a Modus of 1 55. Which was paid 

tor the Grange Farm, in Lieu of all Tithes ariſing upon it, 6 x2 
2 « 95 
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«6 « of ALL the Tithes of all the Cows and Sheep belonging to that 
« Farm that ſhould be DEPASTURED ON THE SALD Down,” 
(which was afterwards incloſed and allotted to it.) So that the 
Modus covered not only the Grange Farm itſelf with its Appur- 
tenances, but the Common alſo : (Which is not the preſent Caſe.) 
Lord Hardwicke decreed, © that Modus ſhould d 2 r the allotted 
„Lands, as well as for the Grange Farm 2 its Appurtenances;“ 
2nd accordingly, He diſmiſſed the Bill as To ruOSH Lands which 
he Mops COVERED : But as to all. the other Lands of the Com- 
mon, which had before uſed to pay Tithe of Wool, Amen, 
and other ſmall Tithes, He decreed an Account. 


Here, all Rights a: are SAVED, generally, by this Act of 26G. _ 
Conſequently, the Impropriator's Right to Tithes remains: And 


therc is no Need to thew Sow they are due; becauſe they are due 
of Common Right. 


THE wHOLE Covar were very clear, that in the preſent 
Caſe the Exemption and Modus did xo. extend to the Watte and 
Common; and therefore that the allotted Lands, which had been 
= Part of that Waſte and Common, having been ſubject to Tithes 
= before the Allotment, muſt REMAIN able to them after it: 
Which they held to differ materially from the cited Caſe, where 
the Modus. did extend to the Waſte and Common. 


They andectined the Words. Wy, ſubj ect to the ſame Charges and 
© Incumbrances as their former Lands were ſubject ta, to mean 
only Incumbrances upon the Eftate, (as Dower &c;) and not to 
intend its being ſubject to the Rpoir of the Church of F elton. 


See the Caſe of Lambert v. Cumming, 21 Novenber 
| 1723. in the Ercbeguer: Bunbury 138. 


. 


Lord MansPizLD ſaid, that Caſe was determined upon 
the ſame Ground as Lord Hardwicke's Decree went upon, viz. 
That what was before exempted (hall remain exempted; and what 
Was not mawe exempted ſhall pay. Tithe. 


Per Cur” unanimouſly 


Let the $220 be delivered; to * Prang irt. 


Rex verſus Barker et al. | 


ö PON Mr. Dunning's Motion confented to by Mr. So- 
: _licitor General, 


Part IV. Vol. III. Pp Tur 


Thurſday, 28 
April 1703. 


138 Faſter Term 3 Geo. 3. B. R. 


— 


Tre CouRT gave Leave to the Defendants, to with- 

V. ante, draw their * Return to the Mandamus: And a peremptory Man- 
gs has damus was, by Conſent on both Sides awarded ; (the Parties con- 
cerned having, ſince the laſt Motion, gone to a new Election.) 


PeREMPTORY MAN DAMS 
(by Conſent on both Sides.) 


Tueſday, Plumer, Spr. verſus William Marchant, Adminiſtrator 
3 May 1763. 
of Peter Marchant. 


HIS was a Caſe reſerved from the Suſſex Aſſizes, holden 
before Mr. Serjeant Wynne. 


An Action of Debt was brought, in Michaelmas Term 1762, 
upon a Bond of the Defendant Milliam Marchant 8 inveir Art 
in the penal Sum of 200 J. 


The Defendant, in | Hilary Term 170 Ree PLENE ADMI- 
NIS TRAVITr. 


The Plaintiff, in the ſame Hilary * Term, replied, ** that the 
« Defendant then had, and on the Day of exhibiting the Bill 
« had ſufficient Goods and Chattels Ec, to have ſatisfied to the 
« Plaintiff the Debt and Damages l And Iſſue ws 


joined thereon. 


At the Trial, the Deen dat s. Counſel offered to gide in EY 
Gence the following Covenant, contained in the aftermentioned 
Deed of Settlement; VIZ. 


"By Avticles of Agreement indented, dated 7th Auguft 1759 
made between Peter Marchant the Elder of" Hurſtperpoint in 

| Suſſex Gent', and the inteſtate, Peter Marchant the Younger, 
Nephew of the faid Peter Marchant the Elder, of the firſt Part; 
Mary Longhurſt of Limeſter in the ſaid County, and Sarah Lng- 
burſt of the ſame Place Spinſter, Daughter of the ſaid Mary Lorg- 
gur, of the ſecond Part; and the Defendant William March at, 
and Fobn Balcomb of Angmerring in the ſaid County, of the third 
Part; After Proviſion being made (in Conſideration of an in- 
tended Marriage between the ſaid Inteſtate Peter Marchant and 
the ſaid Sarah Longhurft, and of the Sum of 330“. and upwar®, 

as a Marriage Portion,) by Settlement and Surrender of divers 
"F Nn and Copyhold Eſtates on the h Sarah W 3 
1 
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the Iſſue of the nid ieh e Marriage; It was witneſſed as 
follows— 


« AND the ſaid PETER MARCHANT Zhe Younger, in Conſi- 

« deration of the ſaid Marriage, and as a Proviſion for the ſaid 

« Sarah his intended Wife in caſe ſhe ſhall happen to ſurvive 
„Him, and for the Iſſue of ſuch intended Marriage, doth for 
« Himſelf, his Heirs, Executors and Adminiſtrators covenant pro- 

= < miſe and agree to and with the ſaid William Marchant and ohn 
= < Balcomb their Executors and Adminiſtrators, That He the ſaid 
peter Marchant the Younger ſhall and will in and by his laſt 
„Will and Teſtament, oR that his Executors or Adminiftrators 

« ſhall within fix Months after his Death, well and truly pay and 

« deliver, either in Money, Goods, Chattels or Effefts, out of his 
« perſonal Eſtate, the full Sum of 7ool. unto the ſaid William 

« Marchant [the Defendant] and Joke Balcomb or the Survivor 
« of them, or to the Executors or Adminiſtrators of the Survivor 9 

« them; And that the Intereſt and Produce of the ſame ſhall be 

« advanced and paid to the ſaid Sarah, for and during the Term 
« of her natural Life, for the Maintenance of Herſelf, and for the 
« Maintenance and Education of the Children of ſuch Marriage : 
„And after her Deceaſe, it is declared and agreed to be the In- 
« tent and Meaning of all the ſaid Parties to theſe Preſents, that 
the ſame ſhall be equally divided amongſt the Iſſue of ſuch in- 
« tended Marriage, and to be paid to them reſpectively as they 
« ſhall attain to the Age or Ages of 21 Years, or if any of them 
« are Daughters or Daughter, to be paid reſpectively to ſuch 
© Daughter or Daughters at their reſpective Ages of 21 Years 
« or Day or Days of Marriage; And in Default of ſuch Iſſue at 
<« or after the Death of the ſaid Sarab Longhurſt, to be paid to 
* ſuch Perſon or Perſons as he the ſaid Peter Marchant the 
* Younger ſhall in and by his laſt Will and Teſtament grve, 
« leave and bequeath the ſame. And for the better Performance 
„of the ſaid Covenant, Article and Agreement herein before 
mentioned to be by Him the ſaid Peter Marchant the Younger 
done, paid and performed, He the ſaid Peter Marchant the 
Tunger doth hereby bind and oblige Himſelf his Heirs, Exe- 
* cutors and Adminiſtrators unto the ſaid If iiliam Marchant [the 
Defendant] and John Balcomb their Executors and Adminittra- 
tors in the penal Sum of 14001. 
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Which Articles were ſealed and delivered by: the fad Peter 
Marchant and the laid Jodn Balcomb. | 4 


The faid Marriage afterwards took Effect: And the ſaid Peter 
Marchant the Huſband died mnteſtate, in November 1762 ; leaving 
the ſaid Sarah his Wi ow, but no Iſfue af the taid Marriage. 

The 
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The Defendant Pilliam Marchant, the Truſtee named in the 
ſaid Articles, admits Effects ſufficient to ſatisfy the Plaintiff; 
Debt; UxLESss he has a Right to RETAIN the ſame, toward; 
Satisfaction of the 7007. abovementioned : Which, he inſiſts, he 
has a Right to do, under the ſaid Covenant and Deed of Settlement, 
and that, upon his ſaid Plea, he might giue the above Covenant 
IN EVIDENCE. 


The Queſtion ſubmitted to the Court, is, Whether the De- 
„ fendant, As Adminiſtrator of the Inteſtate Peter Marchant the 


«© Younger, could, upon the Plea of plene adminiſtravit, G1vs In 
© EvIDENCE the Covenant aboveſtated, to Support his Plea.” 


Mr. Eliab Harvey, for the Plaintiff, argued that He could not. 


iſt. There can be no Retainer at all, in this Caſe; Becauſe 
here could have been 20 Action of Debt brought againſt the De- 
fendant as Executor; it not being a Debt in the Teftator, and con- 
ſequently not in the Executor: The Teſtator has only covenanted 
That his Executor ſhall pay. | Perrot V. — Cro. Elir. 232. 


1 is — to this Purport. 


so in the preſent Caſe, no Action of Debe could have been 


brought upon this Covenant: And as an Action of Covenant only 


ſounds in Damages, this Covenant can not be infiſted upon by 


an Executor or Adminiſtrator, to be ſet off by way of Retainer, 
againſt the Spectalty-Debt for which He is now ſued. 


2dly. The Ground of Retainer, fimply, as it Anas SAD is not 


 Juſficient: There ought to be ſome previous Requi/ition mad: 


upon the Executor, by the Wife or her Truſtee; or ſome Ad 


of the Co-Truſtee, to juſtify it. It does not appear that the 


Covenant was or would be inſiſted upon, againſt the Admini- 


ſtrator. Beſides, here, the ſix Months after the Inteſtate's 


Death were not expired: And TONY no — 75 Actin 


had accrued. 


zäaly. This ee being attended with very . Circun- 


ſtances, it ought to have been pleaded: And if the Truth of the 


Caſe had been diſcloſod by pleading, the Plaintiff might have then 
taken Judgment of Aſſets guando acciderint. But as „ plene ad- 
'« minifirauit' was pleaded; And as We knew We could ſhew 
Aﬀets, and did nat nor could know any Thing of this Covenant, 
We are now e of this Bengfit. 


: K % 
> * þ 


Athly. This Plea 1 is 10 4 true, . That He has fully | 
« adminiſtered; when Aſſets are covered only during 4 


wifes Life 


He therefore prayed, that the Poſteo might b be delivered to the 
Plaintiff. 
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—— 


Mr. Core, Fa for the Defendant 


iſt. This! is a | Specialty Debt. 'This Adminiſtrator, if he had 
not been alſo a Truſtee as well as Adminiſtrator, might have in- 
mediately paid it to the Truſtee aſſoon as the Inteſtate was dead: 
| For he fix Months is only an Enlargement of the Time of Pay- 
| ment, allowed to the Defendant for his Eaſe and Benefit; but it 
| is a Debt, before that. Therefore he may retain it, aſl a 
Demand of equal Degree. | 


205 No Requiſition or other Act was neceſſary.” As he could 
not ſue Ye, He in retaun. 


zaͤyy. It was not neceſſary to plead i it: This has VE long : 
ſettled. Gouch's Cafe, 5 Co. 60. The Plaintiff ſuffers no In- See Vine, 
convenience from not having Judgment of Aſſets quando aceide- Fc, 15 
rut: He may bring a freſh Action, (if not have a + Scire Factas,) Ma. a. . Ad. 
aſſoon as the Wife dies. If he had e ou it, he a 


% Defendant 
have given that in Evidence. % may give 


| | „ 6 Retainer * 
Ap in Evidence, or plead i it, at his. Livery T Brownl. 7 5. Bond v. Green. + V. Iro. Executor 18. 


M. Harvey, in Reply— i 


jd. In 4b ir Method, the Plaintiff may 5 her I Debt: aches 
Perſon may get Judgment before Her. 


4th: This is not, in Truth, a al Adminifiraton ; ; veces 


theſe Aﬀets may become anſwerable for this Debt, after the Death 
of the Teſtator's Wife. 


Lond: 3 n! is nov ſettled, * That 4 ; Retainer 
«of a Debt. = be given in Evidence.” 


And as to. the Caſe of Perrot v. Auſtin, in Cro. Elz. 2 Fey It 
ſeems to be an extraordinary One, in itſelf; and there is a Query 


Upon. it, in the very Bock. Beſides, the Teſtator is here bound 
wy a Penalty. 


"PALS IV. Var. HE. ng. EET 1 — 


— . 


Specialty: Therefore it is of an equal Nature with another Debt 
by Specialty. Conſequently, the preſent Action being brought 


might have paid. 


Judgment of Aſſets, quando acciderint, would have admitted 
the Debt. wy 9 8 
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The real Juſtice of the Caſe is, that the Plaintiff ſhould har 
Judgment of Aſſets, guando acciderint. 


Mr. Juſtice DEnN1soN thought it the cleareſt Caſe that 
couid be, and not to differ from the Common Caſe. This is x 
real Debt, and the Aſſets are bound by it; and it is a Debt by 


upon a Debt by Specialty, the Adminiſtrator has a Right to re- 
tain againſt it. | E _ 5 


This Caſe is juſt the fame as if there were two Executors: For 
Payment to One is Payment to Both. He may retain what he 


An Action of Covenant is as much a Lien upon the Aſſets, 36 
an Action of Debt. 5 


I ſee no Difference between this Caſe and the Common Caſe: 
The ſpecial Circumſtances ſignify Nothing, here. . 


Mr. Juſtice WiLMoT had no Doubt. 


Wherever the Executor might have been ſued, he may retain. 
And this is a Debt of equal Nature with that for which the Action 


is brought. Therefore He may retain. 


whether the Man 4:m/elf was to pay it, or his Repreſentatives. 


Money may, at her Death, be out of THIS Man's Hands: In 


Diffiulties in the Method of taking Judgment de bonis quand» d.. 


The Inſteſtate was himſelf bound : And the Lien falls upon | 
his Repreſentatives, though He himſelf could not have been ſued. 


But without that, I think this is a Debt for a Sum certain, 
and ſecured by Specialty. Therefore there is no Diſtinction, 


The Aſſets are bound, so /ong as the Woman lives. It may 
happen, (by the Co-Truſtee's ſurviving the Defendant, ) that the 


which Caſe, no new Action or Scire Facias could have Effect | 
againſt Him. — 


Lord Manerirr d now obſerved, that there might be 


I ciſderint; 
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ciderint; (which had, before, appeared to him to be the right 
Method :) And therefore 


Per Lord MANSFIELD and“ Both the other JuDGEs, * Mr. J. Foſ- 
clearly and unanimouſly 3 ab- 
FF | | | 5 ; "FR; ent. 


Let there be JuDMENT of NonsviT. 


1 D' Ayrolles, Eſq; ver/us Howard. - — 
ION ſhewing Cauſe againſt a Rule which had been ob- 
| tained by Mr. Solicitor General Norton on Behalf of 
the Plaintiff, for a new Trial, upon the Foot of a Mjiſ-DireCtion 
by the Judge of Aſſize, It appeared that the Action was an Action 
of Treſpaſs brought by the Lord of a Manor againſt the Commoner, 
for ſpoiling and deſtroying his Peat, and filling up the Holes out of 
which it was dug. To which, the Commoner pleaded a Juſtifi- 
cation under a Right of Common in and through the ſaid Waſte 
appendant to his Houſe &c; And that the Plaintiff had dug this 
Peat in ſome Parts of the Common, and laid it up in other Parts 
of it, whereby the Defendant was hindered from enjoying his ſaid 
Right of Common in ſo large and beneficial a Manner as he had 
_ uſed and had a Right to do: And therefore he ſuſtiſies the break-_ 
ing and removing the ſaid Heaps, and filling up the Holes, do- 
ing as little Damage as was poſſible. „ 


Ihe Plaintiff (the Lord of the Manor) replied, that the Defen- 
dant did the Treſpaſſes de injurid ſud propria, abſque tali Cauſa. 
Upon which, Iſſue was joined. FC 


The principal Queſtion at the Trial was, Whether the Plain- 
tiff could, upon THIs Iſue, give in Evidence That there was a 
 SVFFICIENCY of Common LEFT. > . 


Mr. Serjeant Wynne (who went as Judge of Aſſize to the laſt 
King ton Aſſizes) was of Opinion, “that, upon this Iſſue, He 
could ef.” And „„ 8 


Tu E Couxr now concurred in the ſame Opinion. 


But however, as it appeared, that the Merits had never been 
fully tried, They thought, that the preſent Verdict for the De- 
ſendant ſhould be ſet aſide on Payment of Coſts by the Plain- 
tif; and a new Action brought by the Commoner, againſt 
the Lord; in which Action, All the Matters inſiſted upon 
{which were various) might be given in Evidence: For both 

Oo oo Sides 


— * 
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Sides declared a Deſire to have the real Merits fairly and fully 
tried; viz. Whether the Lord had or had not a Right, and had 
always uſed, to dig Peat upon this Common, and lay it up there 
to dry. | 


V. 1 Siderfin 106. Goe v. Cother: Where the Lord dug 


Pitts upon the Common. 


Rex ver/us Corporation of Weſt Loe. 


Fan) Monday laſt (the ſecond of May) Mr. Dunning nv 


for a Mandamus to the Corporation, to go to the Election 


of a Mayor; there being a Judgment of Ouſter againſt Mr. Bal. 


ler, the late Mayor. 


Mr. Webb, contra, then objected that they came ro early with 


their Motion: For that Judgment againſt Mr. Buller was not 
ACTUALLY SIGNED, but only a Rale given on the Poſtea; which 


is a four Day Rule, and t yet out, (being given but the Day 


Or rather 
Rex v. Cor- 
poration of 
Wigan. 


other in moving for a Mandamus; conceiving that they ſhould 
get ſome Advantage, by being before-hand with their Opponents. 


before; ) So that no Judgment can be yet ſigned; and aon conſtat, 


* 


whether it ever will be. 


Mr. Dunning relied on a late Caſe, which he ſaid was in 
Point, vis. * Rex v. Ollerbead, in Eaſter Term 1759, 32 C. 2. 


where the like Mandamus was granted on Mr. Morton's Motion, 


the Day after the giving the Rule on the Poſtea, and before the 


ſigning the Judgment. 


But Tur Couxr were clear, That if it was ſo done in 


that Caſe; it was wrong. 


Nothing was therefore taken by the Motion of laſt Monday. 


Tus F our-Day Rule being now expzred, the adverſe Parties 


had a Trial of Skill, Vhich of them ſhould get the Start of the 


The PPoſecuter's Clerk in Court applied to Me, in Court, to 


ſign the Judgment againſt Mr. Buller: Which (as they were now 


become regularly and indiſputably intitled to aſk,) I immediately 
began to do. When I had written (upon the proper ſtampt 


Parchment) the following Words“ On a Verdict, Judgment 18 


ſigned for our Lord the King againſt the Defendant' —; and 


before 1 had proceeded any further towards finiſhing it and award- 
ing the Capiatur, ( Let the Defendant be taken); = 
| 3 | r. 
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| mr 


Mr. Webb, having Pre- Audience of the Proſecutor's Counſel, 
moved, on Behalf of another Perſon, for a Mandamus command- 
ing the Corporation to go to a new Election; © Judgment being 
« fgned againſt Mr. Buller the preceding acting Mayor; whereby 
« the Office was become vacant: And He appealed to Me for 
the Truth of his Aſſertion, “that Judgment was actually ſigned 
« againſt Mr. Buller.“ Whereupon I informed the Court, ex- 
« actly, of the abovementioned Circumſtances. 


Mr. Dunning, on Behalf of the Proſecutor, objefted to Mr. 
Webb's taking the Advantage of his Pre- Audience, to get the Start 
of him in this Motion; which He aſſured the Court, He was 
prepared to have made, aſſoon as it ſhould have come to his 
Turn to move; and which He could not make till Judgment was 
actually figned. 1 


Tu CouRT were clear, that the Proſecutor was intitled 


| to the * Pririty of this Motion for a Mandamus ; and accordingly * you _ 
| 8 | 'V | | | . p. 782 to785. 


Granted it to the PROSECUTOR, 
(Upon Mr. Dunning's Motion.) 


Rex ver/us Thomas Haydon. Saturday, 7 


May 1763. 


dant, to poſtpone the Judgment of the Court upon him, till Mi- 


chaelmas Term; having been convicted (as was alledged) upon 


\ AR. Serjeant Nares, ſupported by Mr. Stowe and Mr. A. 
VI burſt, moved, a few Days ago, on Behalf of the Defen- 


the ſingle Evidence of + John Burbage, © of having promiſed him + V. ante 


* to give him 3 Guineas, at the Election for Members of Par- N, 


* hament for Eveſham &c:” Which fingle Witneſs, John Bur- 
bage, now ſtands indicted for PERJURY in giving that very Evi- 


dence, and was indicted for it as early as was poſſible after com- 
mitting the Crime. They had an Affidavit of all this Matter, 


(made by this Thomas Haydn.) 


Mr. Solicitor General / Norton and Mr. Morton, contra, for 
the Proſecutor, premiſed, that as this Defendant had been here- 
tofore brought up to receive Judgment, which was only put off 
Wl it ſhould be ſeen whether any Action would be brought 
againſt him, the Caſe ought to ſtand now as it did Zhen; And 


no ſubſequent Indictment ought to affect it. 
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And they afferted, that He was fo far from being convicted 
upon the /ingle Evidence of Burbage, that even his own Evidence 
would have convicted him; and particularly the Evidence of One 
Penny, who was called by himſelf, would alone have been fully 
ſufficient to ground the Conviction upon, even if Bzrbage's had 
been totally out of the Caſe. 5 


And they obſerved that the Aſſignments of Burbage's Perjury 
do not go to the Point that was u 1/ue upon Haydon's Trial, but 
to collateral Inſtances. "Fs 


But their grand Objection was, that this Thames Hayden, the 
« Defendant, is the firſt Mitneſi upon the Back of the Bill of 
« Inditment;” (which is a Precedent of the moſt dangerous 
Tendency :) And all or all but One of the other Witneſſes thereon, 
were examined at Haydon's Trial. b 


Burbage alſo offered to take his Trial at the laſt Affrzes: But 


this Proſecutor did not comply with that Offer. 


N. B. On viewing the Indictment and the Names in- 
dorſed upon it, It appeared that HAV DON Himſelf was 
the firſt Witneſs; and that all the Reſt of the Witneſſes, 
except One Clarke, were actually examined at Haydor's 

Trac; e 8 5 is 

Lord MANs$FIELD—IF the Court were to defer pronoun- 
cing Judgment againſt Haydon, He could not be a Witneſs upon 
the Trial of this Indictment for Perjury againſt Burbage ; becauſe | 


He is fo much intereſted in the Event of it. And the other Wit- 
neſſes, All but Clare, have already been examined upon Haydons 


Trial: And it does not appear, but that Carte might have been. 
Therefore there is zo Reaſon to defer our Judgment. 


Mr. Juſtice WIL MOI entirely concurred with his Lordſhup. 
And Mr. Juſtice DENISON ſhewed no Marks of Diſſent. 


Whereupon, (the Time for bringing an Action being now 


elapſed,) the Defendant Hayeon came into Court: And 


Tun CourT committed him, and Ordered him to be 
brought up again on this preſent Saturday, to receive Judgment; 
which WaS— Ld . | . 


0 
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To pay a Fine of 2001. and be umprifoncd for 2 Months, 
and until the Fine be paid. 


V. paſt. p. under 22d J #46 17 05 


Palmer verſus Needham, b 


HE Original Demand was only 31. 134. 6d. The Plain- 
tiff brought an Action for it; and obtained Judgment, 
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Monday. 9 
May 1763. 


with Coſts. The Debt and Cofts amounted to above 10I. The 
Plaintiff then brought an Action of Debt n this Judgment ; 


and held the Defendant to ec Bail. 


Mr. Solicitor General- had obtained a Rule to ſhew Cauſe why 


the Bail-prece ſhould not de "2 en and Common Bail be 


accepted. 


Mr. Eliab Harvey now ſhewed Caufe ; and inſiſted, that whe- 


ther it was or was not neceſſary to give Special Bail in this Caſe, 


yet as ĩt was actually ae it "ne not to be 4% * 


E's But Tur Couxr were very we. that. as the Ori 1 
Debt was under 101. the Inhancement of it by adding the Coſts, 
and ſo raiſing the Total to above 107. was not ſufficient to oblige 


8 
the Defendant to give Special Bail; the Intention of the Act be- 
ing only “ that Special Bail ſhould be required where the Origi- 
«nal Debt amounted to upwards of that Sum.” And They were 


equally clear, that as Special Bail ozght not to have been at all re- 
quired, the Bail-piece muſt be 9; Neben kee, 1 actually _— 


and Common Bail accepted. 


Note—There was Judgment by Default; and a Writ of: 
Error brought: And it was Part of the Motion, © to 


«« ſtay Execution till four Days ſhould be * after 


40 the Determination of the Writ of * 


Rote made ABSOLUTE. 


Le Breton verſus Braham. Friday, 13 


laſt) on Behalf of the Defendant, the Court gave him a 


Rite upon the Plaintiff (who was by Profeſſion an Attorney) to 


ſhew Cauſe why Procedings ſhould not be ſtayed till he ſhould 


May 1763. 
PON the Motion of Mr. Caldecott . on Satur day 


dive the Defendant an Account of his Demand; and that the 


4 25 - Wo 


me 


8 CA. ö - 


* r 
— 


—— — 
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Defendant have Time to plead, 7:// ſuch Account be given Her 
by the Plaintiff. 


He moved it upon an Affidavit“ that the Plaintiff refuled to 
« acquaint Her with the Nature or Particulars of his Demand; 
And that She had offered to pay him, * whatever 
« was due to him from her.” 


It was an Addon for Money lent, and Monies laid out to her 
Ule. 


Lord MANSFIELD thought it reaſonable that in a// Caſes, 
(as well where Attornies were Plaintiffs, as where other Perſons 
were Plaintiffs,) the Plaintiff ought to wu 515 Ne an 
Account of the Particulars of his Demand. 


\ 


The preſent Motion ended i in a Rule of Reference to 
the Maſter (Oy Conſent „ to ſee what was due, 


The End of Eafter Term 1763. 3G. 3. 


Note —Mr. ' fufice Fos rxR was abſent all this Term. 


Trinity 


* Mr. Juſtice | 


not permit 
Him to come 
to We/tmin- 


? Trinicy Term b 


Her- hall du- 


3 Geo. 3. B. R 1763. tm 


Rex verſus Showler and Atter. 


l R. Eliab Harvey ſhewed Cauſe againſt quaſhing an 
Order of Seſſions which confirmed an Order of two 
M Juſtices of Lincolnſbire— Lindſey, nominating and ap- 
pointing Thomas Showler and John Atter, being ſub- 
ſtantial Houſe-holders of the Townſhip or Village of Haugh in the 
ſaid Parts, to be OVERSEERS of the Poor of the faid TOwWNSHIT 
or ViLLAGE of Haugh, for the Year next enſuing, according 
to the Direction of the Statute in that Caſe made and provided; 
And alſo againſt quaſhing the ſaid Original Order of the two Ju- 
ſtices. The Caſe Was, as follows. FS „„ 


TuouAs SHOWLER, One of the ſaid Overſeers ſo appointed, 
having appealed to the General Quarter-Seſſions, from this War- 
rant or Order of Appointment, the firſt Seſſions adjourned it to 
the next. They ſtate, that it appears to them, that the ſaid 
John Atter in the ſaid Appointment named is a Day-Labourer ; 
And that the ſaid Place called Haugh conſiſts of a Capital Meſſuage, 
in which, Thomas Showler in the ſaid Appointment named, with 
all his Family, dwetls; and of two ſmall antient Cottages; and 
of One other ſmall Cottage, lately built; All which Cottages are 
let along with the ſaid Capital Meſſuage and the Farm thereunto 
belonging, to the ſaid Thomas Showler; And of another Tenement, 
Fart of the ſaid Capital Meſſuage; And all of them inhabited by 

Families; And that One of the Cottages is inhabited by the ſaid 
hn Atter and his Family; and another of the ſaid Cottages is 
inhabited by another Day-Labourer, and his Family; And the 
other of the ſaid Cottages is inhabited by a Shepherd and his 
Family; And the Tenement Part of the ſaid Capital Meſſuage is 
inhabited by a poor Widow and her 5 Children: All which Oc- 
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dee my Set- Caſe. For the * former was upon an Order of Removal: And 
tlement. Southwold Park, the extraparochial Place, conſiſted of only two 


Settlement- 
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cupiers of the ſaid Cottages, and of the ſaid Tenement Part of 
the ſaid Capital Meſſuage, are Under-Tenants to the ſaid Thomas 
Showler. The ſaid Court of Seſſions therefore orders and ad- 
judges © That Haugh aforeſaid 1s a Village or Townſhip; And 
« that the ſaid Warrant or Order of Appointment be confirmed.” 


Mr. Harvey and Mr. Kemp, in Anſwer to the two Objections 
that had been made to theſe Orders, (vig. 1ſt. ** That the Facts 
« ſtated ſhew that this Place is neither a Townſhip nor a Village; 
2dly. © That Atter appears to be only a Labourer, not a ſub- 
« {tantial Houſeholder;) inſiſted 


iſt. That the Seſſions have determined right, in adjudging 
Haugh to be a Village: For it appears, upon the State of the Caſe, 
to be ſo. 1 5 


I Inft. 115. defines a Village, as conſiſting Pa pluribus Manſioni- 
bus et pluribus Vicinis. And here are five diſtinct Manſions: 
Which Number anſwers to the Term plures.” 


And both Spelman's Villare Anglicanum and Camden's Britannia 
mention this Place as a Village: Which is, at leaſt, a Reaſon for 
ſending the Order back to the Seſſions, in order that the Facts 
may be more fully ſtated. e 


They ſaid, the two Caſes cited out of Sir John Strange's Re- 
ports, viz. 2 Sir F. S. 1084. Denham v. Dalbam, and 2 Sir J. S. 
1071. Stoke-prior and Grafton, are not applicable to the preſent 


1 Houſes and two Families; which could not be called Plures.+ 


bitants of The latter was a Nobleman's Seat, converted within Time of Me- 
ON mory into five Houſes and Farms: But that Caſe was never ar- 
nt. gued; and the Rule was made abſolute without Defence. 


Caſes, No. 31. LG: LS 
Rex v. Inhabitants of the Manor of Grafton. 


Tur CourT were clearly and unanimouſly of Opinion 
That both theſe Orders ought to be diſcharged.” 


Lord MANSFIELD obſerved, that by this Method, a Place 
might be made into a Village which in Fact was not ſo; And the 
Inhabitants of it might by this Contrivance withdraw themſelves 
from contributing towards the Support of the Poor of their Pariſh. 


If it be really a Vill, you may make another Appointment. N 
4 12 8 Mr. 


8 


* 
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Mr. Juſtice WiLMoT cited and laid a good deal of Streſs 
on a Caſe in M. 1740. 14 G. 2. B. R. * Rex v. Inbabitants of * V. 2 Sir 
Vebeck: Which Mr. Juſtice Deniſon alſo ſaid He very well JS. 1143. 
-membered. It was a Mandamus to appoint Overſeers in and 
&r the Village of Welbeck: And the Return was, “That it was 
10 Extraparochial, and is not nor was, nor is or ever was reputed 
« to be a Village or a Townſhip; And therefore they can not ap- 
point any Perſons to be Overſeers of the Poor of it.” And this 
Return was allowed; upon the Principle That the Court have 
« no Power to iſſue ſuch Mandamus, but upon the Suppolition of 
« it's being a Vill or Townſhip.” 33 


Born ORDERS QUASHED. 


Note—Their Anſwer to the zd. Objection was, That the Ori- 
ginal Order expreſsly called Atter ** a ſubſtantial Houſeholaer.” 


But, as the Court were ſo clear againſt the Orders upon 
the fir Objection, as to allow it without even hearing the 
Counſel who were to argue in Support of it; this ſecond Ob- 
jection was not diſcuſſed, nor even entered into, 


Bates verſus Gamble. Saturday, 4 
, DO ad E ED June 1763. 

P ON the Application of an Inſolvent Debtor, on 32 G. 2. 

CA c. 28. § 13. The Court ordered the petitioning Debtor to 

be brought up again upon the 74% Day of this Term, (inſtead of 

the firſt Day of the fo/lowing Term.) For this laſt Act + only f p. 439. 

directs, in general © That the Court ſhall by Order or Rule cauſe (Part of $13.) 

the petitioning Priſoner to be brought up on ſome other Day to | 

be appointed by ſuch ſaid Court, ſome Time, at furtheſt, 

„within the firſt Week of the Term next following the Time 

of ſuch Examination; but $00NER, if any ſuch Court ſhall ſo 

* think fit.” And as theſe Perſons live Both in the ſame Town, 

and the Plaintiff has already had a Copy of the Schedule 14 Days 

at leaſt, (as the Act requires,) it would be hard to keep the De- 

tendant in Priſon during the whole long Vacation. m_ 


N. B. By 2G. 2. c. 22. $9. p. 424. If the Creditor be 
not ſatisfied, but ſhall defire further Time to inform himſelf, 
the Court ſhall remand the Priſoner, and appoint another 
Day ſome Time within the firſt Week of the Term next fol- 
lowing (which was the former Practice.) But the preſent 
Act leaves the Time of bringing the Priſoner up. again to 
the Diſcretion of the Court. | . 


Glover : 


. 
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Tueſday, 7 Glover ver/us Black. 


June 1763. 


ing Date the 16th of December 1760, made on Goops and Mek. 


Which Policy was underwritten by the Defendant for 200“. for 


lent to William J. ry0n the Maſter of the Ship, upon THE Coops 
then loaden and to be loaden on board the ſaid Ship on Account of 


Clover had on the Day of the Date lent and advanced unto 


1ſt December 1762, before Lord Mansfield, It appeared in 


Evidence. 


— 


"TT" HIS was a Caſe reſerved ot the Sittings before Lord Mays. 
1 field, at Guildhall, after Michaelmas Term 1762. 


It was an Action on the Caſe upon a Policy of Inſurance bear 


CHANDIZES Yoaden or to be loaden on board the good Ship or 
Veſſel called the Denham, whereof was Maſter Captain Millan 
Tryon, ** AT AND FROM BENGALL to any Ports or Places what- 
ſoever in the Eaſt Indies, until her ſafe Arrival in London:“ 


a Premium of 10/. per Cent. 
The Plaintiff declared for a total Los. 
'The Defendant pleaded the General Iſſue. 


The Cauſe coming on to be tried at Guildball, London, on 


That the Defendant underwrote the Policy and received the 
Premium, as ſtated in the Declaration. 5 5 


That before the Underwriting of the Policy, the Plaintiff had 


the ſaid William Tryon, the Sum of 7647. at RESPONDENTIA: 
For which, a RESPONDENTIA-Bond was executed by Captain 
Tryon and One Joſeph Buſtoll to the Plaintiff. The Bond was in 
Common Form; and recited “ That the above named Alphonſis 


< the above bounden Milliam Tryon the Sum of 764. vron 
© ThE MERCHANDIZES AND EFFECTS laden and to be lacn | 
upon the Account of the ſaid William Tryon on board the good | 
Ship or Vetlel called the Denham, of the Burthen of 499 
„Tons or thereabouts, now in the River of Thames, whereot 
«© He the ſaid William Tryon is the Commander.” And the 
Condition was, „that if the ſaid Ship ſhould with all convenient I 
<< Speed proceed and fail /rom and out of the ſaid River of Thames 
on a Voyage to any Parts or Places in the Eaft Indies, China, 
«© Perſia or elſewhere beyond the Cape of God Hope, and from 
< thence ſhould ſail and return into the faid River of Thames 


| 66 . 
2 Jon al 


1 
3 
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« to be accounted from the Day of the Date of theſe Pre- 
« ſents; and that, without Deviation (the Dangers and Caſu- 
« alties of the Seas excepted;) And if the abovebounden Milliam 
« Tryon and Jojeph Buſtell, or either of them, their or either of 
« their Heirs, Executors or Adminiſtrators ſhould within 30 
« Days next after the ſaid Ship or Veſſel ſhould be arrived in the 
« ſaid River of Thames from the ſaid Voyage, or at the End and 
„ Expiration of the ſaid 36 Months to be accounted as aforeſaid 
« (which of the ſaid Times ſhall firſt and next happen) well and 
truly pay or cauſe to be paid unto the ſaid Alpbonſus Glover his 
« Executors, Adminiſtrators or Aſſigns the Sum of 1008 J. and 
« gs. of lawful Money of Great Britain, together with 12 /. 
« and 4s. of like lawful Money by the Month, and fo in Pro- 
portion for a greater or leſſer Time than a Month, for all 


« ſuch Time, and ſo many Months as thall be elapſed and run 


« out of the ſaid 36 Months over and above 20 Months to be 


« accounted from the Date of theſe Preſents; Or ir in the ſaid 


« Voyage and within the ſaid 36 Months to be accounted as 


and the ſaid William Tryon and Fojeph Buſtoll or Either of them, 
their or Either of their Heirs, Executors or Adminiſtrators 
« ſhould within 36 Calendar Months next after ſuch Loſs pay 
< miniſtrators or Aſſigns a juſt and proportionable AVERAGE on 
* all the Goods and Effects of the ſaid Wilham Tryon carried from 
*« England on board the ſaid Ship, and all other Goods and Effects 


cc 


« Virtue and Effect.” * 


That on the 31ſt of March 1760, the ſaid Ship Denham was 
at Fort Marlbarough in the Eaſt Indies, within the Limits inſured ; 
and had then and at the Time of the Loſs hereafter mentioned, 

divers Goods and Merchandizes on board Her, which were the Pro- 
Percy of the ſaid William Tryon, and of greater Value than all the 


Money He had borrowed. 


That on the ſaid 31ſt of March 1760, the ſaid Ship, with her 


Lading on board Her, was BURNT at Fort Marlborough afore- 


aid; And thereby ALL the Goods and Merchandizes aforeſaid of 


the ſaid William Tryon were TOTALLY conſumed and loſt. - 


Tars Proof being given of the PLAINTIFF's INTEREST, the 
Jury found a Verdict for the Plaintiff, ſubject to the Opinion of 
. . 


« at or before the End or Expiration of 36 Calendar Months | 


« aforetaid, an UTTER Loss of. the ſaid Ship by Fire, Enemy's 
Men of War, or any other Cafualty, ſhall unavoidably happen; 


and ſatisfy unto the faid A/phonſus Glover his Executors, Ad- 


2 — 


which the ſaid William Tryon ſhall acqurre during the ſaid Voy- 
age, and ſhall No be unavoidably hft ; Then the above written 
Obligation to be void; or elſe to be and ſtand in full Force, 


—— 


by Fo 


—— 
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the Court, Whether, on THis Evidence, the Plaintiff was in- 


—— 


* titled to recover on this Policy.” | 


See the Statute of 19 G. 2. c. 37. § 5. whereby it i; 4 
enacted “ That all Money to be lent on Bottomree or at 


*© Reſpondentia, upon any Ship belonging to any of His 

« Majeſty's Subjects bound to or from the Eaſt Indies, 
„ ſhall be lent only on the SHip, or on the Merchandize or B! 
Effects on board of ſuch Ship; and ſhall be fo expreſſed i 
in the Condition of the Bond; and the Benefit of Sal- 0 


'C 


c 


« 


vage ſhall be allowed to the Lender his Agents or Aſ— 
ſigns; WHO ALONE ſhall have a Right to make Aſu- 8 


« rance on the MONEY ſo lent. And no Borrower of Money t 
«© on Bottomree or at Reſpondentia ſhall recover more on d 
« any Aſſurance, than the Value of his Intereſt on the 
« Ship or in the Merchandizes or Effects on board; ex- 
e clu/jve of the Money fo borrowed. And in Calc it ſhall _ | 
appear that the Value of his Share in the Ship or in the 
« Effects on board doth nf amount to the 7 Sum or F 
„ Sums he hath borrowed, ſuch Borrower ſhall be re- | 
| 


* ſponſible to the Lender for ſo much of the Money bor- 


cc 


rowed as he hath not laid out on the Ship or Merchan- 


« dizes laden thereon, with lawful Intereſt for the ſame, 
* together with the Aſſurance and all other Charges thereon, 
in the Proportion the Money not laid out ſhall bear to 


This Caſe was firſt argued, on Twe/day 1ſt of February 1763, 
by Mr. Yates for the Plaintiff, and Mr. Harvey for the Defen- 
dant; and again on Twe/day 26th of April, by Mr. Morton for the 
Plaintiff, and Mr. Solicitor General / Nortcn/ for the Defendant. 


Tur CounsEL for the Plaintiff inſiſted that the Lender of 
this Money had an INTEREST in the Goods, though they were 
the Property of the Borrower: The Lender is the Trader, againſt 
the Ritque of the Sea. | Ye A 


Reſpondentia is an Intereſt that may be inſured: And it is not ne- 
celiary to SPECIFY inte Policy, * that it is a Reſpondentia Intereſt 
«© only, which is inſured.” It appears by 19 G. 2. c. 37. 5: 
eſpondentia Intereſt may be inſured as Merchandize : And 
this Infurance is upon Goods and Merchandize. 


that a R 


Here could de no F and ; Nor % any Pretence of Fraud proved. 
If the Inſurer had had a double Intereſt, both of Goods and of 
| Reſpondentia, the Inſurance would have covered both. 


the whole Money lent, notwithſtanding the Ship and 


cc 


v. 


Merchandizes be totally lott.” 


They 
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8 


—— — 


They cited Godin et al. v. The London Aſſurance Company, X- V. ante, 
where Meibohm and Tameg had Both of them conſigned Goods to Vol 1. p+ 


Amyand ; and Both inſured : And it was holden that as Each had 489. 
a ſeparate Intereſt, Each might inſure. 


Tux CouNSEL for the Defendant inſiſted, that the Lender of 

| Money upon Reſpondentia has No Intereſt at all in the Goops 
that the Borrower either carries out or may acquire in India: And 
conſequently, He can not inſure them. The Borrower had the 
whole Diſpoſal of them: He was only bound to allow for the 
Slyage, if any happened upon the Loſs of them. The whole of 
the Bond turns upon the Sa1P's returning in Safety. The Len- 
der has Nothing to do with the Goods. 


This therefore differs greatly from a Mortgage, where the 
Thing mortgaged is bound to the Payment of the Debt; and there- 
fore a Property in the Thing mortgaged is veſted in the Mort- 
ragee, and he may inſure it: Whereas the Lender on Reſpondentia 
has 10 Sort of Property or Intereſt, either general or ſpecial, in 
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Upon Eaſt India Voyages, Five Things may be inſured; viz. 
Goods, Reſpondentia, Bottomree, Freight, and the Ship itſelf: 
But it is abſolutely neceſſary that Each be particularly 8PECIFIED 
mn the Policy: And the Reſpondentia Intereſt in this Caſe ought to 
have been ſo. For, an Inſurance on a Ship is no Inſurance of 
Freight, though it be the ame Owner: Much leſs is the general 
Inſurance on Goods, the Property of One Perſon, an Inſurance ot 
2 Reſpondentia-Intereſt of another Perſon. © 


np CY | 
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An Inſurance on Goods can only mean ſuch Intereſt as the 
Proprietor of the Goods had: And here the Property and Poſſeſ 
han both remained in Captain Tryon only. ET OPS 


The Under-writer ought to be apprized wHAT t 7s, that He 
toes inſure : And it is extremely eaſy for the Inſured to ſpecity 
this particular Intereſt. But the Inſurer can not otherwiſe he 
prized of it: And it would be moſt unreaſonable that the In- 
lured thould avail himſelf of a concealed particular Intereſt, un- 
cr a general Expreſſion, CONTRARY to Cuſtom and Uſage. 


There is a ſettled known Form of inſuring the Reſpondentia 
ad the Bottomree Intereſt ſpecifically and nommatim. And this 
: the very firſt Inſtance of ſuch a Claim as this, except that of 

de Mr. Edwards, of a Loſs founded upon a Reſpondentia-Bond: 


But 
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But there the Inſurers refuſed to pay it; and Edwards acquieſs 
and received back his Premium. | 


The Cuftem of all Inſurances is to mention the Thing inſured 
preciſely: And a ſtrong Reaſon why it orght to be aſcertaing 


is, becauſe the Courſe of returning the Premium, or Part of it 


differs according to the different Nature of the Thing inſured. 
The Under-writer returns to the Infured fo much of the Premium 
as there was, in Fact, no Riiſque upon. But there would be an En 
of all Chance of that, if the Lender of Money on Reſpondenti, 
could inſure it as Goods: For, if the Ship came Home ſafe, He 
might receive bis WHOLE PREMIUM BACK, upon ſhewing © tha 
he had v Goods on board; And yet might keep this his R- 
ſpondentia Intereſt in PETToO, to claim upon it, in Cale the Ship 


thould be (as it was here in Fact) %. 


tended to be inſured by the Lender without ſpecifying it. 


his Election ter the Event; and it would lie quite open to 
Fraud and Uncertainty, if He ſhould be left to declare in future, 
What it was that He meant to inſure, after the Event has hap- 

pened. This can not but be introductive of Fraud. 1 


— 


Intereſt; as an Inſurer on Reſþondentia runs the Ritque of the 
here is an apparent Fraud upon the Face of the Policy. 

licies,) the Inſured ought to have an Intereſt on board, equal to 
the Sum inſured. In Reſpondentia-Inſurances there is a/ways 4 


that there zs ſuch an Intereſt on board: And the PREMIUY 


reſt at all: And that very Circumſtance proves that it ought 10 be 
ſpecifically named. | - YEE 


is enough to anſwer for the ſafe bringing Home of Glover's Cd 


Therefore Proof of a Reſpondentia- Interęſt only is no Evidence 
to ſubject the Inſurer to the Payment of the Money thus pre- 


According to the Latitude here taken, the Inſured might make 


| Nay further, This z 4 Fraud. This Money lent is to be te- 
paid on the Return of the Ship to the Port of London; The Riſque 
is * at and from Lonpon to London: Whereas the preſent In- 
«« ſurance is only © at and from BENGALL to London; Which | 
jrom India; but was only an Inſurance of Half his Reſpondentia- 
whole Voyage. Therefore it never was originally intended to in- 
clude the Reſpondentia Intereſt in the preſent Policy. So that 


By 19 G. 2. c. 37. (which was made to prevent wagering Po- | 


Clauſe © That the Reſpondentia-Bond ſhall of itſelf be a Proof 


is accordingly. Many Inſurers will not inſure Reſpondentia Inte- 


In 


—— 
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In Caſe of a general Average the Inſurers of a Reſpondentia-In- 


tereſt never contribute: The Average is always ———— to * 
the Inſurers on the Goods. 


In Godin 8 Caſe, Both the Inſured kad a Property in the Goods. 


But that Caſe is by no Means a Proof 12 that a Reſpondentia- 
Intereſt can be inſured as Goods.” 


T 0550 they concluded that the Plaintiff can not recover 
upon 7016 Policy, without ſhewing ſome Intereſt in the Goops. 


Tur Couxspl for the Plaintiff, in Reply, ſaid This was the | 
28 Caſe — 


Before 19 G. 2. e. 37 Any Man might have been inſured, 


though he had no Intereſt at all. Since that AR, it is neceſſary 
to prove an Intereſt.* | gr ee 


26 5. 
A Reſpondentia-Intereſ is an Intereſt: And there is no more 
Reaſon tor ſpecifying tis Intereſt, than for ſpecifying the parti- 
, cular Sorts of Goods inſured. The Plaintiff was a Creditor upon 
the Voyage: And He has ee his Loſs. 


| * 


The n ee bald not ks bern in a better Caſe, if He 
had E£nown what Sort of ' Intereſt the Plaintiff had, than if He 
td rot know it; nor could he have erpected a larger Premium. 


It may in: eden be the Intereſ of the Reſpondentia 


Creditor, to name it in the Policy; becauſe it frees from Average, 
and he 1 is yer intitled to the Benefit of duet 


As to Fraud The Lander might have been futisfied to ſtand 
his own Inſurer outwards; and might afterwards ſee Reaſon to 
inſure his Intereſt homewards. But no Fraud appears; Nor was 


there the leaſt Attempt to prove any: Therefore none ſhall be 
preſumed or unagined. I 


Tur CourT took ſome Time 1 to think of this Cale. 
nd now _ 


Load 1 Aueered their Reſolution: Which, 
e laid, Ns had very fully * | 


He owned, as at the Trial, and alſo fince, upon the Argu- 
Faw here, He did lean to ſupport this Inſurance : And his Rea- 


en kor ſo doing was, that He was ſatisfied of it's being a fair 
PARTIV..Vor. III. e 


In- 
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9 inſurance; and that the Doubt which had ariſen upon it wa 


only occaſioned by a Slip in omitting to ſpecify (as it was in- 
tended to have been done) “ that this was a Reſpondentia- 


Intereſt.” ; 
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The Ground of ſupporting this Inſurance, if it could have been 
ſupported, was a Clauſe of the Act of 19 G. 2. c. 37- VIZ, the 
5th Section; which runs in theſe Words“ That all and every 
Sum and Sums of Money to be lent on Bottomree or at Re- 
«© {þondentia upon any Ship or Ships belonging to any of his 
«« Majeſty's Subjects bound to or from the Eaſt Indies, ſhall be 
« lent only on the Ship, or on the Merchandize or Effects laden 
or to be laden on board of ſuch Ship; and ſhall be to expreſſed 
in Condition of the Bond; And the Benefit of Salvage ſhall be 
&« allowed to the Lender his Agents or Aſſigns, who alone ſhall 
* have a Right to make Aſſurance on the Money fo lent. And 
* 79 Borrower of Money on Bottomree or at Reſpondentia as afore- 
*« ſaid ſhall recover more, on any Aſſurance, than the Value of his 
*© Intereſt on the Ship or in the Merchandizes or Effects laden on 
board of ſuch Ship; exclaſive of the Money fo borrowed: And 
„in Caſe it ſhall appear that the Value of his Share in the 
«© Ship or in the Merchandizes or Effects laden on board doth 
not amount to the full Sum or Sums he hath borrowed as afore- 
aid, ſuch Borrower ſhall be reſponſible to the Lender for ſo 
* much of the Money borrowed, as he hath not laid out on the 
Ship or Merchandizes laden thereon, with lawful Intereſt for 
the ſame, together with the Aſſurances and all other Charges 
*« thereon, in the Proportion the Money not laid out ſhall bear 
to the whole Money lent, notwithſtanding the Ship and Mer- 
„ chandizes be totally loſt,” N 
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| Now this Act, to the purpoſe of Inſurance, conſiders the Bo- 
rower as having a Right to inſure only for the SURPLUS Value, 
over and above the Money he has borrowed on Bottornree or at 
Reſpondentia. And Lenders at Reſpondentia or on Bottomree may, 
to many Purpoſes, be ſaid to have a LIEN. - 


Yet We are ALL very well ſatisfied, after a more particular 
Conſideration, ** That this Act of Parliament never meant or iu. 
tended to make any Alteration in the Manner of Inſurances. Its 
View was to prevent gaming or wagering Policies, where the In- 
ſurer had 0 Intereſt at all. And if the Lender of Money at 
Neſpondentia was to be at Liberty to inſure for more than bis bel 
Intereſt, it would be a Ga ning Policy: For it is obvious, that! 
he could inſure / the Goods, and inſure his Ręſpondentia In- 
tereſt be/ides, this would amount to an Inſurance beyond his Whole 
Intereſt. | . _ 


—— 


3 


The Act conſiders the Form of the Policies juſt as they ſtood 
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before the making of it; and provides, * that on all Actions * V. 56. 


brought on Policies of Aſſurance; the Plaintiff or his Attorney or 


Agent ſhall, within 15 Days after he ſhall be required by the 


Defendant or his Attorney or Agent, declare in Writing © what 


« Sum or Sums he hath aſſured or cauſed to be aſſured in the 
« Whole, and what Sum he hath borrowed at Reſpondentia or 
« Bottomree for the Voyage or any Part of the Voyage in Que- 
« ſtion in ſuch Suit or Action.“ And in deſcribing Reſpondentia 
Intereſt, it gives the Lender alone a Right to make. Inſurance on 
the Money lent. So that this Act left it upon the PRAcTice. 


His Lordſhip ſaid, He had looked into the Practice; and He 


found that Bottomree and Reſpondentia are a particular Species of 


Inſurance in themſelves, and have taken a particular Denomination. 
And he could not find even a Didtum, in any Writer, foreign or 
domeſtic, that the Reſpondentia- Creditor may inſure upon the 


Goode As Goods.” And in this very Caſe, the Reſpondentia- 


Intereſt was intended to have been ſpecified; but was omitted to 
be ſo, by Myftake. 1 FT, FE 


He declzred, that He found, by talking with intellignt Per- 
ſons very ccaverſant in the Knowledge and Practice of Inſurances, 


« that they always do mention Reſpondentia-Intereſi whenever they 


nean to inſure it.” 


This their preſent Determination would not, He ſaid, inter- 
tere with that of Godin et al. v. London Aſſurance Company, with 
regard to a Lien on the Goods; becaule he kind of Intereſt has 


taken a particular Denomination. 


It might be greatly inconvenient, to introduce a Practice con- 
trary do general Uſage. And there may be ſome Opening to Fraud, 


if it be not ſpecified. 
He declared the Ground of the preſent Reſolution to be this— 


That it is efablihed now, as the Law and Practice of Mer- 


« chants, that RE SPONDENTIA and BOTTOMREE muſt be men- 


tioned and ſpecified in the Policy of Inſurance.” But He de- 
* clared, at the {ame Time, that they did 297 mean to determine 
generally, that no ſpecial Intereſt in Goods may be given in Evi- 
** dence, in other Caſes than thoſe of Reſpondentia and Bottomree, 
if the Circumſtances of the Caſe ſhall admit of it.” 


PLAINTIFF to be NONSUITED. 


_ 1 
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Tueſday, 
June 1763. 


and accuſtomed, and have a Right to have and receive a certain 


Great Yarmouth to Parts beyond Sea: And that the Defendant 


General Iſſue, Non Aſſumpſit. 


murrer to the firſt Count, (which ſame Cauſe was alſo aſſigned in 


„Grain, in any Ship or Veſſel, from the Port of Great Yarmouth 


„ monalty in Fact ſay, That the ſaid Chriftopher Eaton, between 


„„ « | 


Mayor of Yarmouth verſus Eaton. | 4 ; 


HIS was an Action upon the Caſe on Aſumpfit. The 

| Declaration contained ten Counts ; which, in Subſtance, 
amounted to no more than this, That the Plaintiffs and Thoſe 
whoſe Eſtate they have, have had and received, and been uſed 


'ToLL upon Exportation of Corn and Grain from their Port of 


exported certain Quantities of Corn and Grain, without paying 
b a 7 


The Defendant demurred ſpecially to the fix firſt Counts, and 
alſo to the Ninth: And to the 7th, 8th, and 1oth He pleaded the 


The Plaintiffs joined in Demurrer, upon the other ſeven Counts. 
The preſent Argument turned ſingly upon the Cauſe of De- 1 


the other ſix Demurrers.) So that it will be ſufficient, if this firſt 
Count be particularly ſtated, without meddling with the reſt. 


It was in theſe Words—* Whereas the Burrough of Great 
% Yarmouth in the County aforeſaid now is, and from Time 
„ whereof the Memory of Man is not to the contrary, hath been 
an ancient Burrough; And whereas the ſaid Mayor, Aldermen, 
Burgeſſes and Commonalty of the Burrough of Great Yar- 
* mouth aforeſaid, on the firſt Day of May in the Year of our 
Lord 1752, and long before, and ever ſince, had and re- 
* ceived, and have uſed and been accuſtomed and of Right 
* ought to have had and received, and ſtill of Right ought 
* to have and receive a certain DUTY or ToLrL, called Mea- 
« ſurage, of and from every Merchant exporting Corn or 


c aforeſaid to Parts beyond the Seas, to wit, Two Pence by the 
«* Laſt for every Laſt of Corn or Grain meaſured and exported 
as aforefaid ; The ſaid Mayor, Aldermen, Burgeſſes and Com- 


« the ſaid firſt Day of May in the Year of our Lord 1752 and 

the firſt Day of April in the Year of our Lord 1762, being a 

Merchant exporting as aforeſaid, did export, in certain Ships 
<< or Veſſels, from the Port of Great Yarmouth aforeſaid to Parts 

2 ———— been 
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« beyond the Seas, divers Laſts of Corn and Grain, to wit, 
« 20000 Laſts of Corn and 30000 Laſts of Grain meaſured: B 
« reaſon of which ſaid Premiſſes, the ſaid Chriftopher Eaton be- 
came liable to pay to the ſaid Mayor, Aldermen, Burgeſſes and 
« Commonalty the Sum of 5oo/. of lawful Money of Great 
« Britain, being Two Pence by the Laſt for every Laſt of the 
« {ajd Corn and Grain ſo exported by Him as aforeſaid, that is 
« to ſay, at Great Yarmouth aforeſaid; and being ſo liable, the 


« ſaid Chriſtopher, in Conſideration thereof, afterwards, to wit 


« on the ſame firſt Day of April in the Year of our Lord 1762, 
« at Great Yarmouth atoreſaid, undertook, and to the ſaid Mayor, 
« Aldermen, Burgeſſes and Commonalty then and there faith- 


« fully promiſed, to pay to them the ſaid Sum of 500/. when he 


« ſhould be thereunto afterwards required.” 


The SPECIAL Cauſe of Demurrer was aſſigned by the Defen- 
dant in the following Words—*< And for Cauſes of this Demurrer 
« in Law, the ſaid Chri/topher, according to the Statute in ſuch 


« Caſe made and provided, aſſigns the following Objections, that 


« is to ſay, For that the ſaid Mayor, Aldermen, Burgeſſes and 


« Commonalty have NoT ſhewn or alledged, in the ſaid firſt fix 
Counts of the above Declaration, or in any of thoſe Counts, 
« ANY BENEFIT. which the ſaid CORPORATION perform or are 


bound to perform to the PUBLIC, or ANY CAUSE or CoNs1- 
| DERATION whatſoever UPON WHICH their pretended Preſcrip- 


each of them is, in other Reſpects, inſufficient and defective in 
« Form G OE ett To 9 18 


The ſingle Queſtion upon this Demurrer was, Whether it 


© was incumbent upon the Plaintiff, in this Action on Aſump/it, 


to ſet forth in his Declaration a ConsIDERATI1ON for the 
wh Toll which He demands.” m_ e 

2 It was argued, firſt, on Friday the 2 th of April laſt, by Mr. 
Latest for the Defendant, and Mr. Wallace for the Plaintiff; and 


again now, by Mr. Willes for the Defendant, and Mr. Solicitor 


General 7 Norton J for the Plaintiff, | | 


Tur Couxskf for the Defendant argued that as this was net 


an Action brought againſt a Wrong-Doer, for a Tort ; but an 


Action grounded upon a Demand of a RiGuT, it was neceſſary 

for the Plaintiff to SHEW a Con/ideration for the Right he de- 
mands: And to prove the Diſtinction between Actions againſt 
Wrong-Doers, for Torts; and Actions which demand a Right; 


they cited Owen 109. Eſcot againſt Laureny, in B. R. And it 


3 more eſpecially neceſſarily in the preſent Caſe, as this is a 
Pak r IV. Vol. III. XX . Claim 


tion is FOUNDED: And for that the ſaid fix Counts are and 


_— 5 

KG Gee Wh - 1 r * 0 — — * , Lg? 

8 ETC c ity BET eg, ayer 2, 

* 7 b, 2 mn 7 * 1 Ls Fl 9 8 fs — 1 2 * 4 * * 
a — D R 5 the. + ²˙ OE ts Ou AE . A "Rez 

. c e 23 "Wh 88 ie = 7 

N % DL > 2 bo 2 if e > 1 hs . oh; "2 

. A * 1 * 5 2 * 8 


=] a 
— 8 2 * — A 2 N 1 * * 
.. : : —— bs "2 FORESTER TED” p05 Es wt - > £ : 4 y - 
. Is. 4 a b 7 1%. 24-2 5 1 . I Rn ” s. \ RE — 
* N a 2 E!! p ⅛ Ü—⅜/ũ⅕ i Se = Bat ws oer N 
* he . : 0 ** r 2 — F Cn en 3 —— ELIT — — i - hes. Digg * 
7 + x». 4 $ ** 5 — 5 N A, 8 FA. * * — 3 — 8 3 99 8 A; 4x 5 . 2 2 — . 8 2 * 2 by 4 x * 0 py 
- n q A Y — fit «wi 2 ee N 775 HC 1 3 A aha 8 a 6 * 5 . ly _— 
— 1 - N AR 1 1 — 3 4 AA 2 ee ie = > i n —— * Av 3 e EOS TL „ es 
— N tn af rr = mY” 2 5 n . " — 1 — * —5 © 9 2 N q g oo FIT 1 2 _—_ - 
8 _——— 9 8 > 2 — 8 oe SI on * 6 - 3 5 
o W * w — 7 IS * 4 2 EDO 2 2 S o 8 ky N ou 4. %a N =. — — Y 2 — — 2 pn "4 * 1 
a 3 e 2222 7 . 


14 Trinity Term 3 Geo. 3. B R 


Claim againſt the general and common Right of the Subject, which 
is antecedent to every Uſage and Preſcription; and grounded upon 
a Preſcription which afte&s the Public. 


Io ſupport this Manner of Reaſoning, they cited Cro. Fac. 213. 
Buckingham v. Coftendine : Where a Declaration in Aſump/it was 
holden to be ill, becauſe it did not ſhew for what Cauſe the Debt 

became due. | 


And they obſerved that a Man can not preſcribe to have To- 
rough-Toll without alledging a Special Conſideration. 


They cited and argued from the Caſes in 2 Ro. Abr. 522. 
Title To//, Letter B. pl. 1. Sir William Jones 162. Roy v. Cor- 


poration of Boſton. Moore $74 Smith v. Shepherd. 1 Med. 47. 


Haſpurt and Wills. I Mod. 104. Warren and Prideaux. 2 Lev. 


96. Prideaux v. Warne S. C. 2 Lutw. 1519. Wilkes v. Kirby; 
and 2 Sir J. S. 1228. Saryjent v. Reed. And 4 Mod. 319. War- 
rington v. Moſeley proves, they faid, that ſome Reaſon ought to 


be ſhewn why this Duty is claimed. So alſo does the Caſe of the 
Mayor of Nottingham v. Lambert, 11,12 G. 2. in C. B. on a 


Special Verdict: Where, no Conſideration appearing, the Court 


would not intend any, and gave Judgment againſt the Plaintiff, 


There is no Difference, they ſaid, between it's being wpon a 


Declaration, and it's being upon a Plea; where the Queſtion turns 


upon a Claim of Right; eſpecially, where the Claim is ggainſt the 


general Right of the Subject. 


They made a Difference between Preſcriptions for private Rights, 
and Preſcriptions that affect the Public. They admitted, that in 
the former, a Conſideration may be implied: But in the latter, a 
ſufficient Conſideration muſt be jÞexwn. VVV 


They admitted alſo, that even in this Caſe, F it had appeared : 


upon the Declaration, © that the Corporation were OWNERS & 
«« the Port,” that would have been a ſufficient Conſideration. 


But it does not appear any where upon this Declaration, even 

that the Corporation are OwNERs of the Port: The Public are 
the Owners of it. And the zmplied Conſideration for a Port- 
Duty can only be where the PLAINTIFF is Owner of the Port. 
21 H. 7. 40. Hob. 175. Topſall v. Ferrers. 


THE CouNsEL for the Plaintiffs anſwered, that Thorough- 


Tuooll has no Similitude to the preſent Cafe : That is for paſling 
through a Town, in the Highway ; which, by Common 11 


. 


„ hen « Pia - Dro. ” 
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and Common Right, is free to every Body. Therefore it may 
there be neceſſary to alledge a Special Conſideration. 


But the preſent Caſe iupLIES a Conſideration: It is a Port 
granted to the Corporation; and was made out of private Pro- 
perty. The Public therefore in this Caſe enjoys a Benefit which 
it had no Pretence of Claim to, by Common Law: And this alone 
is a ſufficrent Conſideration. | 


2 Lutw. 1519. Wilkes v. Kirby is the ſame Point as the pre- 
ſent: And though that Caſe was not determined, yet the Court 
ſtrongly inclined ** That the Owner of a Port may have a Toll by 
© Preſcription, WITHOUT alledging any Confederation.” 


But 3 Lev. 37. Mayor and Commonalty of London v. Hunt, in 
the Exchequer Chamber, is in Point. It was Aſumpfit for Weighage 
of Goods brought into the Port of London: And Objection was 


taken, That there was 20 Conſideration for the Duty.” But it 


was reſolved ' that the Defendant had the Liberty of bringing 


« them into Port ; which is a Place of Safety, and it therefore 


« implies a Conſideration in itlelf,” 


And ſo alſo was a late Caſe in C. B. The Corporation of Ex- 
eter v. Trinlet, Tr. 32, 33 G. 2: Where the Title to the Toll 
was ſet out preciſely as it is here; and the Defendant demurred 
generally to the Declaration. The Caſe was twice or thrice ar- 
gued upon this very Obyection now taken here, that no Conſi- 
© deration for the Duty was ſet forth ;” And all the Objections 
there taken (which were the ſame as were now taken) were over- 


« Plaintiff muſt have proved a Title; and that a Liberty to brin 
Goods into a Port is in t/elf a good Confideration for the Toll.” 


As to it's nat appearing upon the Face of the Declaration 
* that the Corporation are OwNERs of the Port; We have 
ſhewn * that they have always been accuſtomed to receive the Toll, 
and that they always have receiued it, and that they are intitled 


to receive it ;” And all this muſt have been proved at the Trial, 


if it had gone on to a Trial: And / their being Owners of the 
Part was neceſſary, it muſt have been proved” at the Trial. 5 | 


But, however, a Perſon may be intitled to the Toll, wirbout 
ing Owner of the Port: For, the Crown may ſurely grant 
the Duty, though they retain the Port; and the Grantee may pre- 
{tribe for it. e pt | V | 


This 


ruled: And it was holden, * that if it had gone to a Trial, the 
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* 


This is good enough, on Demurrer : It is not affigned for Cauſe 
of Demurrer ; and it is therefore upon the ſame Foot as if it was 
a general Demurrer. In Aſumpfit, The Debt is the Conſidera- 
tion. Hibbert v. Courtborpe, Carth. 276. | 


Tur CouNSEL for the Defendant, in Reply, admitted that 
if Goods are brought into a Port and unladed, a Confideration 
for the Duty to the Owner of the Port ſhall be implied. But 
here the Plaintiffs do not ſhew that they had any Sort of Right to 
the Port, or any Thing to do with it. The Caſes, therefore, 
where the Plaintiffs had a Right to the Port, do not apply to 
this Caſe, where they have it not. But Caſes of Thorough-Toll 
are applicable to the preſent Caſe; as they prove * that a public 
«© Right can not be abridged without a Conſideration.” And 
chow in ee Preſcriptions, a Conſideration may be implied; 
yet in thoſe which go to the Abridgment of public Rights, it is 
not ſo. Pr Op 


The only Caſe in Point cited on their Side is that of The Mayor 
of Exeter v. Trinlet : But it is a fingle Caſe; and is contrary to 
that of The Mayor of Nottingham v. Lambert; and was on general 
 Demurrer, whereas this is on /peczal Demurrer, for this Cauſe 
particularly aſſigned. Upon a general Demurrer, the Court might 
not conſider it as Matter of Subſtance. „ Fs, 


If the Crown could grant the Duty, reſerving the Port ; yet 
the Plaintiffs muſt ſbeww the Grant. 5 
Lord MansrieLp—This is a very plain Caſe, indeed. 


The Plaintiffs ſet out that they have a Right, by Preſcription, to 
the Port-Duties of Yarmouth. - 


The Queſtion is, Whether they are obliged to /et out @ | 
Conſideratian. VVV 
The only Caſes like the preſent, are Caſes for Pox r Duties: 
The Reſt are all oz? of the Caſe. 5 
The MAxING A Pear is % a Cafueratio. It is a fl 
evident Convenience to the Merchant: It ſpeaks for itſelf. It may 
never require Repair: Therefore I do not know that it is neceſ- 
fary to e Repair. 
The Ownerſhip of the Soil is out of the Caſe. 


_ 


— 
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But here is a Precedent in Point, eſtabliſhed by a Judgment of 
2 Court in Weftminſfter-Hall, upon ſolemn Argument, and after 
conſidering all the former Caſes and Precedents: and this Prece- 
dent is ra followed in the preſent. Cate. 


Tuis alone would be ſufficient, if the Reaf * of the Thing 
was not ſo ſtrong as it 1 iS. 


Mir. juſtice DENISON alſo — it good, notwithſtan- 
ding the ſpecial Demurrer. 


He thought the Title ſufficiently ſhewn. A Port may not want 
Repair in 200 Years. | 


The Decluation ſhews a preſcriptive Title Time out of Mind, 
for theſe Port-Duties. The Conſideration is ſelf-evident, v7z. 
the Benefit to the Subject. It is not neceſſary to ſhew that the Cor- 


poration are OWNERS of the Soil, or repair it. It is not now ne- 


ſcarce ever want repairing. 


And here is an eſtabliſhed Prader, beſides GR far evident 
Conlideration. : This i is not like the Caſe of Toil-thorough. 


Mr. Juſtice Winer ma the Caſe of The Ma 

of Nottingham v. Lambert; and obſerved, that though that was 
ld there, „that the Plaintiffs could not have recovered, for 

want of ſhewing that the Corporation were Lords of the Ma- 

_ * nor,” yet it could not alter the Judgment in that Caſe. 


of The Mayor of Exeter v. Trinlet : It was clearly held, “ that in 
a 7 Le a Conſideration muſt be ſhewn, becauſe agarn/? 


Con deration, to — it. This 1 take to be lettled. 


The next Queſtion | is, bs Whether the Corporation have ſhewn 


thewa, 


Tur Crown has a Right to create the Duty, and to grant 


uty to Another. T his Preſcription is equivalent to ſuch 
. i Grant) and preſuppoſes it. 


Per Cur”. 
 JupGMENT for the PLAINTIFFS. 


Parry, Vor. III. Yy But 


ceſſary to ſhew Repairs of! a Pew in a Church; becauſe it may 


As to the Conſideration It was moſt fully ſettled in the Caſe 


Common Right; but that a Port- Duty did of elf IMPLY 4 


a Title to receive it.” And I think, there is ſuch a Title 


TER 
— — 


— „ 28 ew 
CIS 2 


n 
** 7 IO 


# aw . 
44 As 
+ - s 1 A 
n 
1 ee? - Fa of 
* ˙ TI Length 


«i ——_—{_ — —— 


[IG 


1408 - Trinity Term 3 Geo. 3. B. R. 


Vn... 


»»“ 


But Mr, Villes prayed Leave to withdraw his Demurrer, and 
to have Leave to plead: Which the Court thought reaſonable; 
And Mr. Solicitor General conſenting, (though it was aſked late, 
and after a Rule to plead as they would ſtand by ;”) The Court 
granted. 


We Lord MansritL.D—Well! I hope the Precedent of 7h: 
Declaration is now ſufficiently 'eſtabliſhed. 


Friday, 10 Stephen and Another verſus Coſtor and Another. 

e EE | 1 Fs | | Fe | 

6 HIS was a ſpecial Caſe reſerved at Ni prius before Lord 
Mansfield at Guildall. „ 


It was an Action upon the Caſe on an Aſumpſit, for WUARk- 

FAGE and CRANAGE due to the Plaintiffs as Wharfingers and 

Poſſeſſors of BRook's WHARF in London, for ſundry Parcels of 
| Malt brought to and unloaded AT their Wharf. Fee = 


The Declaration ſet forth, that the Plaintiffs are Wharfingers, 
and have been and are poſſeſſed of the Wharf Ec; and are in- 
titled to a ToLL of 6d. a Score for all Malt brought to and 
_ unloaded at their Wharf: And it ſet forth the Act of Parliament 
of 22 C. 2. c. 11. S 21. which enacts that ſuch Rates and no 
other ſhall be taken for Wharfage and Cranage as by his Majeſty, 
with the Advice of his Privy Council, ſhall be aſſeſſed and al- 
| lowed to be taken; and obliges Wharfingers, under a Penalty, 
not to refuſe to ſuffer any Goods or Merchandize to be landed or 

thipped at or from their Wharf, at the Rates aforeſaid. 


It likewiſe ſet out Sections 44, 45, 46 of the ſaid Act. 


Then it ſhewed, that an Order of Council was made on the | 
1ſt. of March 1674, purſuant to the ſaid Act of Parliament of | 
22 C. 2. c. 11. { 21: By which Order, Malt is rated at 60. | 
per Score. 8 1 „F ͤ 7ͤðé.́ mens, 


Then it averred, that the Defendants were Conſignees of the 
Cargo of a Weſt-Country Barge, which came loaded with Malt, 
to the Plaintiff's ſaid Wharf, and was faftened at and lay there; | 
and that Part of the faid Loading was there landed, and other 
Part, though NOT ACTUALLY LANDED UPON the Wharf, u, 
put on board of Lighters, waiLsT the ſaid Barge remained Jar 

to their Wharf, And therefore they demanded the Duty of 75 
1 92 4 
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er Score upon the wHoLE Cargo; as well what was fo put on 
board the 3 WHILST Zhe Barge was FAS TEN ED to their 
Wharf, as what was actually landed UPON it. 


The Caſe ſtated for the Opinion of the Court was as fallows. 


That an Order of Aſſeſſment or Allowance of Rates to be taken 
at Brook's Wharf or Key, mentioned in the Declaration, was, on 
the 1ſt. of May 1674, made by His late Majeſty King Charles 
the Second, with the Advice of his Privy Council, in the fol- 
lowing Words, vis. 1 5 e 


Whereas by a late Act of this preſent Parliament made in the 
two and twentieth Year of his now Majeſty's Reign, intitled 
« An additional Act for rebuilding of the City of London, uni- 
ting of Pariſhes, and rebuilding the Cathedral and Parochial 
Churches within the ſaid City,” it is by ſeveral Clauſes in the 
ſaid Act contained (amongſt other Things) enacted, that there 
ſhall be left a convenient Tract of Ground all along from London 


Bridge to the Temple, of the Breadth of forty Feet of Aſſize, from 


the North Side of the River of Thames, to be converted to a Key 


| or public and open Wharf; And that no Lighters, Boats or other 
Veſſels ſhall lie before any of the ſaid Wharfs or Keys between 


the Places aforeſaid, on the North Side of the ſaid River, longer 
than ſhall be neceſſary for the loading or unloading of Goods, 
without the Conſent and Permiſſion of the ſaid Wharhngers or 


Proprietors thereof; And that it ſhall and may be lawful for any | 


Perſon or Perſons to load or unload any Goods or Merchandizes 
at any of the ſaid Wharfs or Keys; for Wharfage and Cranage 


wheregf, every Proprietor, Wharfinger or other Perſons concerned 
ſhall and may demand and receive ſuch Rates and no other for 


the ſame, as ſhall from Time to Time be ſet out, appointed, aſ- 
ſeſſed and allowed by his Majeſty with the Advice of his Privy 


Counſel; a Table of which Rates ſhall be hanged up at every of 


the faid Wharfs reſpectively; His Majeſty, this Day preſent in 
Council, having conſidered of the ſeveral Rates in the Schedule 


| hereunto annexed, hath and doth hereby, with the Advice of his 


Privy Council, aſſeſs and allow, fet out and appoint the ſaid ſeveral 
and reſpective Rates therein contained, and doth order and ap- 
point that the ſame ſhall and may be taken for the Wharfage and 
Cranage of all ſuch Gaods in the ſaid Schedule alſo mentioned as 
 thall at any Time hereafter by any Perſon whatſoever be brought 


unto, ſhipped off, loaden, or unloaden, AT Brook's Wharf or 
Key, adjoining to Rueenhithe in Londen; and that it ſhall and 

may be lawful for the preſent Owner or Proprietor of the faid 
Wharf and his Heirs and Aſſigns, Leſſees, Tenants or Under- 
Tenants, from Time to Time and at al} Times hereafter, to de- 


mand 
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to be paid for the ſame, and no Other: And to the Intent that 


publiſhed; and that a Copy of the ſaid Table and Rates ſhall, 
according to the Directions of the aforeſaid Act of Parliament 
be kept conſtantly hanging up in the moſt public Part and Place 


aboy ementioned ; and intitled to the faid Rates. 


and hilt She lay faſtened, the other Part of the Cargo was 


was made on Tueſday laſt the 7th of this preſent June, by Mr. 


for the Defendants. 


, —_ —— ——— 


mand of and receive from every Perſon or Perſons that ſhall here- 
after bring any Goods ux To, ſhip them off, or load or unlead 
the ſame at the aforeſaid Key or Wharf, the ſeveral Rates for Cra- 
nage and Wharfage, which by the aforeſaid Schedule is appointed 


all Perſons concerned may know what they are to pay for the 
Cranage and Wharfage of their Goods as aforeſaid, and not to 
be impoſed upon by the Wharfinger, and made to pay more than 
their juſt due, It is further ordered that the fame be printed and 


of the ſaid Wharf or Key, and another at the Cuſtom-houſe, for 
all Perſons concerned to refort to and make Uſe of, as they ſhall _ 
have Occaſion. 


That in the Schedule os to the faid Order, and thereby 
referred unto, Malt 1s rated at Six Pence the Score. 


That the Plaintiffs were, during the Time in the Declaration 
mentioned, Wharfingers, and poſſeſſed of Brook's Wharf or ONY 


That the Defendants were Conſignees of a Loading of Matt, 
which was brought in a Weſt-Country Barge; which Wett- 
Country Barge was FASTENED and lay af Brook's Wharf, and 
unloaded a SMALL Part of the ſaid Cargo wpon the ſaid Wharf; 


taken out and put on beard LiGHTERS, and never landed oN the 
14 ha! rf. 


"Fe 8 7 Whether the Defendants are liable to pay 
«the Wharſingers, according to the Rates mentioned in the 
Order of Council, or $UCH Part of the Cargo as was put 0 
6: board the LIGUTERS and NEVER LANDED ON be Wharf.” 


It was firſt argued on Friday the 29th of Abril laſt, by Mr. 
allace for the Plaintifts, and Mr. Serjeant Burland for the De- 
fendants: And, being a Queſtion of great Conſequence and a 
new One, It was ordered to ſtand for further Argument; which 


Solicitor General / Norton} tor the Plaintiffs, and Mr. Lars 


8 


Tar 53 for the Plaintiff: argued that the Defendants 
ars liable to pay the Duty for thoſe Goods which were brought 79 


tne Wharf, and carried away again elſewhither, without Heing — 
2 actually 
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— landed upon the Wharf, where the Barge was faſtened. 
For, at Common Law none could either unload at a Wharf, or g 
come to it and faſten their Barge at it, without the Conſent of its 
Owner : But this Statute of 22 C. 2. impowers them to do it 
without the Owner's Conſent, paying the Toll. Therefore the 
Owner of the Soil, whoſe Property or at leaſt the Dominion of 


it was taken away by the Act, — to be intitled to all Ad- 
vantages. 
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—_ 


They recited and argued from the 21ſt, Aath, 4 1 and 46th 
sections of the Act; and inſiſted that AT” the Wharf muſt 
mean ſomething different from © ueoNn” the Wharf: It muſt 


include all Goods that are brought zo the Wharf for the ne a 
of unloading. 


The ORDER oF CouncIL was, they ſaid, a contemporary Ex- 
planation of the Words of the Act, and uſes equipollent Words. 
And as the Act and Order put it out of the Power of the Owner 
of the Wharf to Binder the Barge-maſter from coming to his Wharf 
and faſtening the Barge there, it is but juſt that he ſhould receive 
Compenſation for it, according to the Rate ſettled by the Order of 
Council. And this is certainly reaſonable and juſt; becauſe ns 
other Craft can come to the Wharf, 40h7/ft this Barge lies there; 

and the Barge-maſter has the whole Benefit of the Wharf, as fully 
as if the 4whole Cargo was landed vpoN it. And the Wharfinger 


1s obliged to Keep the Wharf ; in Reparr, as yur as Servants to 
attend it. 


They c cited 2 Ro. Abr. 123. Title Market, "I B. Stalbge, 
pl 1. * That if a Man has a Fair, thoſe who have Houſes ad- 


* joining to it can not open their Shops, to ſell Goods in the 
« Fair; but Stallage 1 is * duc for it. : #1 bad by 


my Notes of 
Wigley v. Peach hy et al. Ty. 1732. 5 6 G. 2. B. R. that 13 FRY TION called this “a monſtrous 


2 e. that a Man ſhould pay a Toll for RF his Windows, and laying Goods upon his oa 
10 on.” | 


By this Method, the 1 may aa the 8 of 
ony Duty at all: For, he may afterwards land them at a private 


or a free Wharf, or ſend them on board Veſſels Iying below ON: 
his is a Fraud, upon the Face of 1 it. 


bas and Cranage are to be underſtood reddends 2 Fngula h 
Jmgulis. Very few Goods, or at leaſt, only very heavy Goods, 


require Cranage. Here, the Duty 1 is Pens for Wharfage, though 
there was 10 Cranage. 


PaxrIV. Vol. II. 22 


Is 
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Ir this was an Unlading at the Wharf, (which We ſay it is,) 
then they had a Right to come and ſtay there, and We had 25 


Right to treat them as Tort-fegſors. They might unload the 
Whole thus, if they may do ſo by a Part. Cp En ah 


| $n1ps are liable to pay Anchorage, although they do not acualh 
caſt Anchor. | 


THE CouNSEL for the Defendant, admitted, that the Order 
of Council does indeed ſpeak of all ſuch Goods and Merchandizes 
as ſhall be brought To any ſuch Wharf: But they anſwered, that 
bat is carrying it further than the Act of Parliament authorizes; 
and is therefore of no Validity, ſo far as it exceeds the Power given 
by the Ack itſelf. . ; ov wg 


Tur AcT was profeſſedly made for the Benefit of the Public, 
and to re/tram the Exactions and unreaſonable Demands of Whar- 
fingers: V. SF 21. © Foraſmuch as great Exaftions &c." 


Tn CoMPENSATION is due for the Uſe of the Wharf by 
landing the Goods upon it; and for that Uſe of it, only. And 
We have made a Compenſation to the Owner of the Soil, in 
Proportion to the Uſe that We have made of it. When the Goods 
are landed, He knows what to demand: But he has no Right 10 
came on board the Barge to ſee what ELSE may be in it, beſides 
what is ſo landed. e 55 N 


The Reſt of our Goods were not UNLADED AT THE WHARF, 
within the Meaning of the 46th Section: And, by the 45th I 
Section, We could not lie before the Wharf /onger than was 
Fs, 15 3j ᷑ ꝶ ( ng 


Tus Queſtion muſt depend upon the Statute 1t/el/, only It is 
not to be reſembled to the Caſes of Fairs and Markets, which 
have no Similitude to the preſent Caſe. 


Though the Barge-maſter has a Right to come to the Wharf, 
yet if he only comes there co/ourably, or misbehaves there under 
that Pretence, or exceeds his Permiſſion, he ſhall be conſidered 
as coming thither, with an ill Intention; and therefore ſhall be 
looked upon as a Treſpaſſer ab initio. Such a Subtertuge would 
be for the Conſideration of a Jury, in an Action of Treſpals. | 


Ir the wnlanded Goods were to be conſtrued liable to the 3 
Duty, they might pay it over and over again; For they mult 3 
certainly pay where they are landed at any ather Wharf: Ori 8 

4 | 


1 


* 
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Unloading over-board on Lighters be an Unlading af the Wharf, 
it is alſo a Lading at the Wharf; and then a double Duty will 
be payable. So likewiſe, if freſh Goods ſhould be thus loaded 
into the Barge, out of Lighters. But it is not pretended that the 
Plaintiffs are intitled to Both. 


Txt CoUNSEL for the Plaintiffs replied, to the following 
Effect. 88 10 „ 


Tur ORIGINAL RiGHT which was in the J/harfinger, be- 
fore the Act, is a Reaſon for a liberal Conſtruction of it. 


Wirnovr this Act, the Barge could not have been faſtened 
into Lighters, under the Security of our Wharf, and by faſtening 
coming to it. 

The Unlading and Lading out of a Barge into a Lighter is only 
one Act of Unlading the Barge: And there is only one ſingle Duty 
due for it. We are intitled to the /ame Duty as if it had been 


of the Wharf, they ought to pay the Duty. 


at his Wharf; Yet he may, without going on board it, be able to 
make his Charge upon fach Goods as are put out of it into 
Lighters that come along; ſide af it. | 


Tux CouRT having taken a few Days to conſider this Caſe; 


Lord Mans#1ELD now delivered their Reſolution. 


to BRook's Wharf in London. 


7 f 


a Act of Parliament, made upon the rebuilding of the City of 
of Council, the Plaintiffs found their Claim to this Duty. 

the Duty upon ſuch Part of the Cargo of their Barge as was 
brought 70 the Wharf of the Plaintiffs, and never landed on 


the Wharf, but only put on board Lighters and carried away, 


TO 


their Barge to it; and it's lying there hindered other Craft from 


landed an the Wharf. As the Defendants have had the Benefit 


This is an Action for V. harfage and Cranage Duty, payable 


The Caſe ſtated mentions an Order of Council, which recites 
London after the Fire: Upon. which Act of Parliament and Order 


The Queſtion is, © Whether the Defendants are liable to pay 


© VITYOUT being ever actually landed upon the ſaid Wharf at all.” 


I413 


to our Wharf. They have here unloaded a Quantity of Goods 


And though the Wharfinger may have no Right to come on 
board the Barge, to ſee what elſe is in it, beſides what is landed 
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To go by Steps—In the firſt Place, It is not contended on 
the Part of the Wharfingers, that any Meaning is to be put upon 
the Words All ſuch Goods and Merchandizes as ſhall be 
*« brought to any ſuch Wharf;” unleſs the Goods and Mer- 
chandizes be actually loaded or unloaded, when they are brought 
thither. 


In the next Place, It is agreed that if the Veſſel that comes to 
the Wharf unloads only Part of it's Lading upon the Wharf, and 
geg forward with the Remainder of it's Lading, in order to be 
unloaded elſewhere; the Duty is only to be paid for ſuch Part as 


is unloaded there, and not for the Remainder which is fo carried 


forwards. 


Thirdly—It is not contended, on the Part of the Wharfingers, 
„that the Owner of the Veſſel or Goods is obliged to pay any 
« Duty for unloading the Goods into Lighters on the River, ux- 
* LESS be has FASTENED the Veſſel to the Wharf.” 5 


Fourthly— The particular Circumſtance ſtated in the preſent 


_ Caſe, is, that wWHILST the Veſſel was and remained moored 


« and faſtened to the Wharf, the Goods and Merchandizes were 


put on board of Lighters brought to lie along-fide of Her, but 


* NEVER landed oN the Wharf.” 

So Propoſitions are ſo plain and clear in themſelves, that 
Nothing can render them more ſo; And One is therefore under 
a great deal of Difficulty, in what Manner to form any Argument 


upon them. 


Ir any Duty of Wharfage or Cranage is payable to the Plain- 
tiffs upon theſe Goods 7hus put on board Lighters, it muſt ariſe 


upon this Ad of Parliament; on which alone, their Claim to any 
_ ſuch Duty is founded. 5 5 ** 


And a Duty for WHARFAGE and CRAN AGE can not be due, 


where the Party has not had the Usz of the Wharf or the Crave. 


WHARFAGE is due for Landing on the Wharf; and CRANAGE, 


for the Aſſiſtance of the Crane. Anchorage or Moorage are vey | 


different Things. 


Ix any Injury has been done to the Wharfingers, by /y:ng before 
their Wharf, or by faſtening the Veſſel to it without Right, or 
in any other way whatever, they may have their Remedy in another 
Method; but nt under His Act of Parliament, which relates only 
to Wharfage and Cranage, and gives the Duty for them on!y- 2 

I | 5 


3 


8 


a 
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It has been argued, on the Part of the Wharfingers, that * az 
« the Wharf” muſt hear a different Meaning from * »pon the 
« Wharf”; And that every Veſſel coming 7 the Wharf and 
landing /ome of it's Goods upon it, and putting other Part on board 
a Lighter, is liable to the Duty for that other Part which is only 
put on board of the Lighter. e yh 


But they might as well contend, that a Veſſel coming and 
lying before the Wharf, without even mooring or faſtening to it, 
ſhould be liable to Wharfage. | 


Clearly, the preſent Caſe was neither within the Idea of the Aci 
of Parliament or the Order of Council ; nor would the Legiſlature 
have given the ſame Duty for this, (if they had really meant to 
give any) as they gave for landing the Goods upon the Wharf: 
They would certainly have given a ſmaller Duty for this alone; 
becauſe the Duty muſt ſtill be paid again, whatever Wharf they 
ſhall at laſt be landed upon. We can not ſuppoſe that they will 
be landed at private Stairs or free Wharfs: For Goods con- 
ſumed in the Port of London muſt, in general, be landed upon 
ſome Wharf where ſuch Goods are »/ually landed; and it muſt. 
be a very zncon/iderable Proportion that One can imagine to be 
landed elſewwbere. CCC . > 


But it is ſaid, „that the Owner of the Goods or Veſſel has the 
« Benefit of the Wharf given him by the Act, even againſt the 
Mill of the Wharfinger; That the Wharfinger can not hinder 
him from coming to it, and lying at it, nor even from mooring 
and faſtening to it; And that there is no Reaſon why He ſhould 
* receive all theſe Advantages, without making a Compenſation 
to the Owner, who is obliged to repair and attend his Wharf.” 


The Anſwer to this is, That the Wharfinger has his Re- 
MEDY for all this, juſt in the ſame Manner as He had before 
the Making of the Act; if the Veſſel ſhould colourably come and 
lie before his Wharf, or moor or faſten to it without Intention 
of Loading or Unloading upon it; or if it ſtays there langer than 
the Act permits; which expreſsly prohibits the ſtaying longer 
(without the Conſent and Permiſſion of the Wharfingers) * than. v. $45. 
o neceſſary to load and unload. And this celourable coming 7 
ther, with an unfair Intention, muſt depend upon Circum- 
Faces; and is a Matter of Fact, to be tried by a Jury: An 
Action upon the Caſe will lie for it; and a Jury will conſider it 
n Damages. | ; oy 56 
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5 


Bur 7 there were, in Fact, ack Tncenventences as have been 
ſuggeſted, yet Arguments ab inconvenienti will not hold againft 
the expreſs Words and Meaning of an Aft of Parliament: And both 
the Words and the Meaning of this Act of Parliament are extremely 
plain and clear. This Action ſeems to be a new Experiment, 


attempted contrary to its Senſe and Meaning. 


It has been ſaid, on the Part of the Wharfingers, * that the 
« Order of. Council i is a contemporary Explanation of he Act of 
Parliament.“ 


But the Council could not vary or extend the Act: They 
could only take it as they found it, and Purſue it. It was not in 
their Power to 0. p a Duty. 


Wr are ALL of Us clear, that the Plaintiffs are not intitled to 
recover the W harfage or Cranage Duty for /uch Part of the Goods 
as were not unloaded UPON their Wharf. And therefore 


A NONSUIT muſt be entered. 


; Lade, Bart. vogue eee Eſq; ct ux. et al” 


HIS was a Caſe ſent hither From the Court of Chancery, 
tor the Opinion of 7hzs Court. 


Sir Jab Lade, Bart. by his Win dated 17th Auguſt 1739, 


deviſed his Manors Ec, to four Truſtees and their Heirs; and 


likewiſe All his Leaſeholds and Copyholds and perſonal Eſtate, to 


be laid out in the Purchaſe of Land; UroN TrusT, and to the 


Us of his Couſin Joux INS KIb, in ſtrict Settlement; W with di- 


vers Remainders over, in ſtrict Settlement. 


In 1740, che Teſtator died. 


Aſter his Death, Jobn Inſkip took the Surname of Laps. In 


Pebruary 1751, He attained his Age of 21. In 1756, the ſaid 


Joun Lape (afterwards Sir John Lade, Baronet,) attained his 
Age of 26; and married Ann Thrale. In 1759, He died; leaving 
his Wite enceinte of the now Plaintiff, Sir John Lade, Baronet. 


In the Will there is a PRoviso ce That ſo often as, and du- 
ring ſuch Time as the Perſon who for the Time being (in 


anne the Feſtator had net * directed would have been 
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« intitled in Poſſeſſion as Tenant for Life or Tenant in Tail, 
« ſhould be UNDER the Age of 26 Years, Then the Truſtees 
« were to enter, and receive All the Rents and Profits of the 
« Real, and all the Intereſt and Produce of the Perſonal Eſtate : 
„Out of which, they were to allow, for the Maintenance of ſuch 
\« Tenant for Life or Tenant in Tail, Sums particularly ſpecified ; 


« And All the Ref? was to ACCUMULATE, and be laid out in 


« the Purchaſe of Land, and ſettled to and upon the Same 
« Truſts and Ules.” 


On the Part of the Infant, It was inſiſted, That He being 


TENANT+.IN TAIL, the Proviſo of Limitation to the Truſtees 
« to take from Him the Profits of the Eſtate, for the Purpoſe of 


« Accumulation,” was contrary to the Policy of the Law, and there- 
fore voip. . 


The Defendants, who claimed under andes in = 


der, inſiſted, it was a good legal Limitation ; and that the 77 
for which it was created, ought not to make it void: Therefore, 
till his Age of 26, the Infant could o be allowed, for Mainte- 
nance, the Sums (pecified | in the Will. 


on the 1 Ath 2 3 170 3. he Cauſe was Ka n 


the Lord eee Henley; who ordered a Caſe to be made 
for the 3 of the Judges of this Court, upon the e 


Queſtion, viz. ph 
« Whether the Defendant Roſe Puller, the Heir at Law of the 
and John Fuller the Younger, the Truſtees named in the Will 


* of the ſaid Sir Jahn Lade the Teſtator, did, upon the Birth of 


the preſent Plaintaiff Sir John Lade (the Infant,) take ANY 
and WHAT Eſtate in the Premiſes LIN by virtue oe the Pro- 
* 026 in the ſaid Teſtator s Will.“ 


This Caſe was twice argued ; firſt on T, 1 8 26th of laſt 


« Survivor of Anne Lade, John Fuller the Elder, Hugh Offley, 


April, by Mr. Serjeant Hewitt for the Plaintiffs, and Mr. De 


Grey for the Defendants; and now, by Mr. Morton for the Plain- 
tilfd, and Mr. Wedderourn for the Defendants. _ 


As it was a new v Caſe, and the Kantor of Value: the Teton. 
dants preſſed for another Argument; and fad, Codſel of Emi- 


nence were retained to argue it. 9 
But Tur Cour 14 The Allowance of Maintenance 

Vas ſuſpended in the mean Time, which was a Hardſhip upon 
e Mother; That a third Argument would hang it up all the 

2 | long 
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Tueſday, 17 
June 1763. 


Els was a Writ of Error from the Common Pleas, brought |} 
upon a Judgment for the Plaintiff there, in an Action upon 
the Caſe, for falſely and maliciouſly ſuing out a Commiſſion of 


long Vacation. If, in conſidering the Point, they had any Doubt 


they would order it to be argued again : If they had none, they 


ought, in Juſtice, to make their Certificate directly. 


And on the 17th of June, they made the following Certificate. 


Queſtion—Whether the Defendant Roſe Fuller, the Heir at 
Law of the Survivor of Anna Lade, fohn Fuller the Elder, Hug 
Ofley, and Fohn Fuller the Younger, the Truſtees named in the 


Will of the faid Sir John Lade the Teſtator, did, upon the Birth 
of the preſent Plaintiff Sir 7% Lade, take any and what Eſtate 


in the Premiſſes deviſed, by virtue of the PRoviso in the Will 
of the ſaid Teſtator. 1 


Having heard Counſel on both Sides, and conſidered this Caſc, 
We are of Opinion That Rœ/e Fuller, the Heir at Law of the ſur- 
viving Truſtee in the Will of Sir John Lade, did NoT fake axvy 


„ AEſtate in the Premiſſes deviſed, by virtue of the PRoviso in 


the Will of the ſaid Teſtator. 


MANSFIELD. 
T. DENISON. 
E. WILMOT. 
17th June 1763. 


Brown verſus Chapman. 


Bankruptcy againſt him: To which, the Def=ndant pleaded the 


_ General Iſſue; and a Verdict was found there, and Judgment 
given for the Plaintiff, Upon which Judgment, the Defendant 


below brought this Writ of Error. 


Mr. Serjeant Hewitt, for the Plaintiff in Error, objected to 


the Action, and faid it did nat lie; Becauſe the Statutes of Bank- 
ruptcy have provided a particular Remedy: And the Thing 1t- 
ſelf (Bankruptcy) did not exift at Common Law. 


Ir a Statute makes a new Offence, and preſcribes a particular 


Remedy, an Indictment will not lie. Cro. Fac. 643, 644. Pl. + 
Caftle's Cafe. Ploed. 206. a. Stradling v. Morgan; On 34, 35H. 
8. c. 26. The Statute of Wales was conſidered as including 3 


Negative. When there is a particular Remedy given by Act of 


Par- 


a „ 


— — 
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parliament, in a particular Caſe, the Act ſhall not be extended 
to overthrow and alter the Common Law, but in thoſe particular 
Caſes. 11 Rep. 59. Dr. Foſter's Caſe; And Carter 36. Corn- 
wallrs v. Hood. Pg 


— 


The Bankrupt Laws are to be conſidered as One Syſtem of Laos, 
or as one Statute; Like thoſe concerning Leaſes of Eccleſiaſtical 
perſons, in 1 Ventr. 246. Bayly v. Murin. Wallis v. Hodſon 24th 
January 1740, before Lord Hardwicke. FE 

The Bankrupt Acts are 34, 35 H. 8. c. 4. 13 Elix. c. 7. 
1 Fac. I. c. 15. and 21 Fac. I. c. 19. 5 Ann. c. 22.57: (the firſt 
material Act;) 5 G. 1. c. 24. and 5 G. 2. c. 30. 23. which is 
profeſſedly calculated to anſwer the very Caſe of maliciouſly ſuing 
out the Commiſſion. It begins And for preventing the taking 
« out Commiſſions of Bankrupts malicioiſy, be it enacted &c”; 
And directs a Bond in the Penalty of 2004. conditioned to prove 
the Bankruptcy : Which Bond is made aſſignable to the Party 

grieved, who may ſue for the Penalty. e 


And the Parliament meant their Proviſion to be an adequate 
Proviſion. It would be unpolitic to make the ſuing out Com- 
miſſions of Bankruptcy foe dangerous. HEE 


Lord Maxs FIELD There is no Clauſe in that Act, that 
takes away the Common Law Remedy; nor that ſays That the 
Party thall not recover more than 200 J. Damages.” 


It can never be for the Benefit of Trade; that a Man ſhould be 
at Liberty to ſue out Commiſſions of Bankruptcy malicioufly. 


Mr. Afpurſt, contra, was beginning to ſpeak: But 


Tux CourT were fo clear, that without hearing Him, 
they ruled the ES 1 N N 


2 ˙ 2  eSAT — 8 Hed == 


JuDGMENT to be AFFIRMED. 
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T HIS was a ſpecial Caſe reſerved, at N prius at Guildhall, 
betore Lord Mansfield, for the Opinion of the Court. 


© her —ů— 
& * 


It was an Action on the Caſe brought for the Recovery of a 
n Loſs on a Policy of Inſurance made on Goods and Merchan- 


zes on board the Ship Bona Fortuna, at and from North Bergen 
PARTIV. Vor. III, B bb 5 te 
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to any Port or Places per, until her ſafe Arrival in Lyn. 


don. 


It was underwitten thus Warranted NEUTRAL Ship and 


bas Property.” 


The Defendant underwrote the ſaid Policy for 1 1507. on the 


23d Day of eee 1762. 


The Besen having pleaded the General Iſſue, and paid into 
Court the Premium received by him for the ſaid Inſurance, this 
Cauſe came on to be tried at Gur/dhall, London, on the 21ſt Day 
of May 1763, before Lord Mansfield: When it was admitted that 


the Plaintiffs had Intereſt on board the Ship to a large Value, to 


wit, to the Amount of the Sum inſured. 


The Ship, with the Goods and Merchandizes ſo loaden and 


being on board Her, after her Departure from North Bergen, and 


before her Arrival at London, proceeding on her Voyage, was by 
the Force of Winds and ſtormy Weather wrecked, caſt away, 


and ſunk in the Seas; and the laid Goods and Merchandize were 
; A wholly loſt. 


It was . ſlated, 6 that the Ship or Veſſel called the Bona 
Fortuna, at and before the Time She was loſt, were NOT NEU- 
RAL Property, as warranted by the ſaid Policy.” 5 


The Queſtion therefore was, Whether the Plaintiffs can, 
20 * under the Circumſtances of this Caſe, recover in this Action.” 


Mr. Wallace was for the Plaintiff, and Mr. 1 ates for the De- 


Jendant. But 


Lord MANSFIELD ſtopped Mr. Tates; and d! It was 
too wk to EO: 8 E 


This was No Contract: F or PA Man 8 nc Property; ; 
And this was not neutral Property. Therefore We mult give 


JupGMENT for the DEFENDANT: 


Saturday, 18 Rex verſus Doctor Harris. 


June 1763. 


(In the Crown 222. 


U PON a MANDAMUs to e ad fevear CHURCN- 


WaRDENS of St. Olave's, Southavark. : 
5 TuE 


— 
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Tur MAN DA Ms was directed to DR. HARRIS, Commiſſary 
of the Conſiſtorial and Epiſcopal Court of the Biſhop of Min- 
chefier, for the Parts of Surrey; ſetting forth that Henry Griffith 
and Thomas Garner were in Eafter Week then laſt paſt duely no- 


minated and elected Church-Wardens of the Pariſh of St. O/ave, 
Southwark, in Surrey, to ſerve for One whole Year then next en- 


ſuing, according to the ancient Uſage and Cuſtom of the ſaid 


Pariſh ; and that they had often offered themſelves to the Doctor, 


to take their Corporal Oath as Church-Wardens, and requeſted 


to be by him ſworn and admitted into the ſaid Place and Office; 


which Oath the ſaid Doctor refuſes to adminiſter to them: The 


Writ therefore Commands him, without Delay to ſwear and ad- 


mit, or cauſe to be ſworn and admitted the ſaid Henry Griffith 


and Thomas Garner into the ſaid Place and Office together with 
ail the Liberties and Privileges thereto belonging and appertain- 
ing; or ſhew Cauſe to the contrary, — — _ 


A like Mandamus was alſo directed to him, to ſwear and admit 


David Griffin, Philip C ox, Laac Applebee, and William Strickland 


mto the SAME Office. 


He returned, that there were two Cauſes depending before Him, 
which had been afterwards conſolidated into One; in which, it 


was diſputed © Wu were elected Churchwardens; The former, 
on the Promotion of Grin, Cox, Applebee and Strickland, afler- 


ting zbemſefves to have been duly elected, and praying to be ſworn; 
The latter, on the Promotion of Griitb and Garner and two 


Others, againſt Griffin, Cox, Applebee and Strickland; And the 


Parties on each Side reciprocally denied the Others to be duly 
ceted. El np WT us e e, x 


By reaſon whereof He could not, confiflently with his Duty and 


he Lato and Practice of the Epiſcopal Court, ſwear or admit or 
cauſe to be ſworn and admitted the ſaid Henry Grifith and Thomas 
(arner into the Place or Office of Church-Wardens of the Pariſh 
of St. Olave, Southwark, UNTIL it ſhall have been judicially deter- 
mined, in the Cauſe then depending before Him, according to Alle- 
gations given and Proofs made thereon, “ that the ſaid Henrf 
* Grifith and Thomas Garner WERE DULY ELECTED into ſuch 
Office.“ All and ſingular which ſaid Things He ſubmitted 
o the Judgment of the Court. = _ 


The Return to the other Writ of Mandomus at the Inſtance 
o David Griffin, Philip Cox, Iſaac Applebee, and William Strick- 


and, was the ſame {Mutatis Mutandis; only that it added at 


the End, (after the Words were duly elected into ſuch Office,) 


' by a Majority of legal Votes.“ 5 
| : | Note— 


—_— 
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Note Both theſe Cauſes ſtood together, in the Crown. 
Paper, for Argument; And the like Rule was made in Both - 
But it was the former only that was actually argued; And 
the Fate of His, of Courſe, determined the Other. 


Mr. Yates, pro Rege, argued, that this is a bad Return. The 
Commiſſary is only mznyterial, and is obliged to execute the Act; 
whether it be of any Validity, or not. The Mandamus gives 15 
Right ; only a legal Poſſeſſion, in order try it. To prove which, 
he cited 1 Sir J. S. 609, 610. Rex v. Simpſon; and 2 Sir J. §. 
893, 894, 895, 896. Rex v. Dr. Ward. 


| But this is a Queſtion which this very Commiſſary bimſ2/f is 
to determine: And it does not at all appear when he vill deter- 
mine it. The 


The Defendant can bring no Action, till Admi Fon. 


8 It was Tr. A later Caſe in Point is Rex v. Reynell, Tr. * 9 G. 2. B. R. 
9. Upon a Mandamus commanding Him to ſwear Lodge Church- 
x Warden of Temple Holy Croſs in Briſtol; He returned, „that in 
A a Suit depending in the Biſhop's Court, He himſelf had de- 
| creed in Favour of Whitchurch ; and that an Appeal was lodged, 


fl « and was depending”. This Return was quathed ; and a Pe- 
1 remptory Mandamus a warden. 

Mr. Blackſtone, for Dr. Harris. — The Doctor is totally diſin- 
1 . tereſted, It is his own Return, ariſing from his own Difficulties. 


Lord MAaNnsFiELD—It is an indecent Return. He has 
no Right to try the Queſtion : He can not try the Legality of the 
Votes. The King's Writ commands him to admit and {ſwear : 
And He mult obey it. e | 


Mr. Blackſtone cited 2 Ld. Raym. 1008. The Queen v. GU“ 
3 Salk. 88. and 6 Med. 189. (All S. C.) proving (He taid) “ that 
« Non fuit eleftus is a good Return”; and likewiſe * that Special 
* Matter may be returned, in /eme Caſes.” 


Here are two Croſs Mandamuſes: And the Doctor does not 
know wh1ch to obey. ee. Pu 


* They we Lord MANSFIELD and Mr. Juſtice WIL moT*—He ought 
the oy to obey Both. It is without Prejudice to the Right of either Clai- 
Jadges that 5 | a 

were in ant. | | | | SEE TSS Ea | 
Court. 


Lord 


4 


— 
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Lord Mansrit.Dp. But He ſays, „ he will determine 
« it Himſelf.” 1 p 


Mr. Blackſtone—In Sir 7 W 439. Carpenter's Caſe, the 
Return is very much like this Return: And the Reporter ſays 
We granted a Writ to ſwear Carpenter; becauſe the Eccleſi- 
_ « aſtical Court can not try the Cuſtom of chooſing the Church- 
« Wardens.” Which Cale ſeems to imply, that though the Ec- 


clefiaſtical Judge can not try a Cu/tom, yet He may try other 
Matters which the Parties have ſubmitted to Him. 


Lord MaxsrIELID— All the Caſes, cited on both Sides, 
prove this Return to be wrong. It would be fo, even if He 


could try it; Warpe He can not do: mA He can not of the Logs: 
lity of the Votes. 
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Mr. Juſtice Wu ner Thee Writs give no Right: And 
lle can not try the Legality . the Votes. 


Per Cur'. 
The ReTurN muſt be DISALLOWED; 
And a PEREMTORY MANDAMUS go. 


Tux Cour propoſed, And the Parties conſented, to 
try the Right in a feigned Iſſue: And the Execution of the peremp- 
tory Mandamus to be ſuſpended till after the Trial ; and then the 
peremptory Mandamus to go, © to ſwear in the Victors at the 


Trial“; unleſ the Judge who tries it, ſhall declare Himel 
dilatisfied with the Verdict. 


| 1 Monday, 20 
Combe, 80 8 Pitt. e e 
21. ditto. 


| T HIS was an A500 of Deir for 1 cool. brought W Ri- Vide ante 
kt chard Combe, Eſq; One of the Candidates for Member of? 1335. 


Parliament at the laſt * Election for Toelchefter, againſt Benjamin * V. 2G. 2. 


Pitt, for unlawfully corrupting three ſeveral Voters to give theit © * 75 
Votes for Mr. Lockyer and Lord Percival. 


The Declaration, was of Michaela Term 3 G. 3. with a Me- 


8 e to Saturday next after the Morrow of All 
ouls, 
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his aforeſaid Debt, ſed forth out of the Court of our Lord the 


that He might have his Body at We/iminfter on Saturday next after 


ſhould then have there that Writ: Which faid Writ He the ſaid 


that He the ſaid Benjamin Pitt afterwards at the Return of the 


aforeſaid c; And that thereupon the ſaid R. Combe, in this 
_ preſent Michaelmas Term, to wit, on the ſaid Saturday next atter | 
the Morrow of All Souls, according to his Intention aforeſaid, ex- 
ſaid, for the Recovery of his aforeſaid Debt above demanded. | 


and that his ſaid Bill may be adjudged good; and that the ſaid 
Benjamin Piti may anſwer Over thereto Se. | | and 


the Day of exhibiting the ſaid reſpective Bills of the ſaid Richard 


11 


The Defendant pleads, ia Abatement, That in this ſame Torn 
of St. Michael, before the King at Weſtminſter came One Georg, 
Lake and exhibited his Bill againſt the Defendant of a Plea of 
Debt for 4000/7. for the ſame Cauſe of Action, and for the ſan: 
identical Offences. | 


The Plaintiff replies That after the committing of the ſaid ſe- 
veral Offences in his Bill mentioned, and long before the Day of 
exhibiting the ſame Bill, and alſo before the Day of exhibiting 
the ſaid George Lake's Bill, that is to fay, on the goth Day of 


25 2 G. 3. He the ſaid Richard Combe, for the Recovery of 


now King before the King himſelf, a certain Writ of our faid 
Lord the now King called a LaTITAT, againſt the ſaid Benjamin 
Pitt, directed to the then Sheriff of the County of Surrey, by 
which ſaid Writ our ſaid Lord the now King commanded Gc, ſo 


the Morrow of All Souls then next coming, to anſwer to the faid 
Richard Combe in a Plea of Treſpaſs, and that the ſaid Sheriff 


Richard Combe ſued forth with Intent &c. And that the ſaid 
Benjamin Pitt, afterwards and before the Return of the ſaid Writ, 
to wit, on the 29th Day of July in the 2d Year aforeſaid, was 
in due Manner /erved with the Copy of the ſaid Writ, according to 
the Form of the Statute in ſuch Caſe made and provided; And 


ſaid Writ, to wit, on Saturday next after the Morrow of All 
Souls now laſt paſt, appeared in the ſaid Court here to the Writ 


hibited his aforeſaid Bill againſt the ſaid Benjamin, in Form afore- 


And this he is ready to verify. Wherefore He prays Judgment, 


The Defendant rejoins, that after the committing of the faid 
ſuppoſed Offences in the ſame Bill mentioned, and long before 


Combe and George Lake, that is to ſay on the ſaid 30th Day of 
June in the 2d Year of the Reign of our Lord the now King, the 
taid G. Lake ſued farth out of the Court of our Lord the King 
before the King Himſelf (the ſaid Court being then and ſtill at 
Weſtminfter in the County of Middleſex) a certain Writ of our 
faid Lord the King called a Latitat, againſt him the ſaid Benſamum, 


directed 
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directed to the then Sheriff of the County of Surrey, by which 
ſaid Writ our ſaid Lord the now King commanded the then ſaid 
Sheriff Cc, ſo that He might have his Body before our ſaid Lord 
the King at Weſtminſter on Saturday next after the Morrow of All 
Sails then next coming, to anſwer to the faid George Lake in a 
Plea of Treſpaſs, and that the ſaid Sheriff ſhould then have there 
that Writ. And that afterwards, and before the Return of the 
ſud Writ, and before the ſaid Benjamin was ſerved with a Copy 
of the ſaid Writ jo ſued out by the ſaid Richard, or had any Notice 
if that Writ being ſued out or intended to be ſued out, to wit, on 
the 7TH Day of 7uly in the 2d Year aforeſaid, He the ſaid Ben- 


Benjamin, according to the Courſe and Practice of the ſaid Court, 
at the Return of the ſaid Writ ſo ſued out by the ſaid George Lake, 
to wit, on Saturday next after the Morrow of All Souls now lait 


after the Morrow of All Souls now laſt paſt, exhibited his afore- 


that the ſame may be quaſhed Sc. 5 
bis Court, Writs of Latitat ſued out after the End of any Term 
ledged to have been ſued forth out of the ſaid Court here by 


ent Majeſty's Reign, being the laſt Day of Trinity Term in that 
ear, was REALLY AND IN FACT ſued forth on the THIRD Day 
Juby in the ſame Year, and NOT BEFORE; and that the afore- 
ud Writ of Latitat which he the faid Richard ſued forth out of 
tis Court as aforeſaid, and which was teſted on the zoth Day 
of June aforeſaid in the ſaid 2d Year of his preſent Majeſty's 
gn was REALLY AND IN FACT ſed ont by the ſaid RICHARD 
Yunſt the ſaid Benjamin for the Cauſe aforeſaid, long before the 
d Writ of Latitat in the aforeſaid Rejoinder mentioned was 
ally and truly ſued out by the ſaid George Lake, that is to ſay, 


as Reign, to wit, at Ivelcheſter aforeſaid ; And that He the 


jamin was ſerved with a Copy of the faid Writ fo ſued by the faid 
George Lake, with an Engliſb Notice at the Bottom thereof, ac- 
cording to the Form of the Statute in ſuch Caſe lately made and 
provided; And that in Obedience to the ſaid Writ, He the ſaid 


paſt, appeared in the ſaid Court here, to the faid Writ ſo ſued 
out by the ſaid George Lake ; And that thereupon the ſaid G. Lake, 
in the ſaid Term of St. Michael, to wit, on the Saturday next 


Gd Bill againſt the ſaid Benjamin in Form aforeſaid, for the Re- 
covery of the ſuppaſed Debt by him demanded as aforeſaid. And 
this the ſaid Benjamin is ready to verify. Wherefore, as before, 
He prays Judgment of the faid Bill of the ſaid K. Combe, and 
The Plaintiff ſurrejoins, That by the Courſe and Practice of 


ae 7efted as of the Term next preceding the Time of their bein | 
lo ſued out: But he avers that the ſaid Writ of Latitat above al- 


the above-named George Lake, although the ſame was teſted on | 
the zoth Day of June aforeſaid, in the ſaid 2d Year of his pre- 


a the FIRST Day of Fuly in the faid 2d Year of his ſaid Ma- 


I 425 
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ſaid Richard afterwards with all convenient Speed, to wit, on the 
Day and Year in the above Replication for that Purpoſe men- 
tioned, did ſerve a Copy of his faid Writ upon the faid Benjamin 
Pitt, and on the Appearance of the ſaid Benjamin thereto exhi. 
bited his aforeſaid Bill and declared thereupon againſt the (aid 
Benjamin for the Cauſe and in the Manner aforeſaid : And thi; 
the ſaid Richard is ready to verify. Therefore He prays Judy. 
ment that his aforeſaid Bill may be adjudged good, and that the 


ſaid Benjamin Pitt may anſwer over thereto. 


To this Surrejoinder the Defendant demurs ſpecially; and ſhew; 
for Cauſe, 1ſt. That it does not ſuſtain the above Replication of the 
ſaid Richard; but it is a Departure therefrom, in this, that by 


the ſaid Replication the ſaid Richard, in order to maintain a Pri- 


ority of Suit, hath pleaded and inſiſted “ that he ſued out a Writ 
*« of Latitat in this Cauſe againſt the ſaid Benjamin Pitt on the 
«« 20th Day of June in the 2d Year of the Reign of his preſent 
« Majeſty;” and yet by his ſaid Surrejoinder he hath inſiſted, 


that ſuch Writ of Latitat was ſued out at a different Time, 
to wit, on the firſt Day of July in the 2d Year aforeſaid; 


and alſo for that the ſaid Richard hath not traverſed or denied the 
Service of the ſaid Writ of Latitat ſued out by the ſaid George 
Lake to be before the Service of the ſaid Writ of Latitat ſued out 


by the ſaid Richard, as he the ſaid Benjamin hath by his ſaid Re- 
joinder above alledged: And the ſaid Surrejoinder is in other Re- 
ſpects improper and inſufficient. „ 


The Plaintiff joins in Demurrer. 
Mr. Dunning argued it for the Defendant. 


This is an Action (laid in Somer/erſbire) for corrupting Voters 


at the Election of Members of Parliament for Toelcheſter, The 


Declaration is of M:chae/mas Term, and begins with a Memoran- 


dum referring to Saturday next after the Morrow of All Souls. 


The Defendant pleads, in Abatement, an Action brought for 


the very ſame Matter and Offence, by One George Lake, in the 


ſame Term. 


The Plaintiff replies, that before the Day of exhibiting Lakes 
Bill, that is to ſay, on the 307% of June, he the Plaintiff ſued 
out a LATITAT againſt the Defendant, returnable on Saturday | 
next after the Morrow of All Souls, and that the Defendant Was 


_ duly ſerved with a Copy of it, and appeared Se; And thereupon, 


the Plaintiff exhibited his Bill againſt Him &c. — 
I 


n 
— 
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The Defendant rejoins, that on the /aid 3oth of June, Lake 
ſued out a Latitat againſt him, returnable on the ſame Saturday 
next after the Morrow of All Souls ; and that before the Defen- 
dant was 7 ages with a Copy of the Plaintiff's Writ, or had any 
Notice of it, to wit, on the "> H of July, He was ſerved with a 
Copy of LAKE's Writ; and that Lake, upon the Defendant's ap- 
pearing at the Return of it, exhibited his Bill on the Saturday 
next after the Morrow of All Souls. 5 


The Plaintiff ſurrejoins, that by the Courſe and Practice of 
this Court, Latitats ſued out after the End of a Term are teſted 
as of the preceding Term: But that Lake's Latitat was in Fact 
ſued out on the THIRD of July and not before; and that His 
the Plaintiff's Latitat was in Fact ſued out on the FIRsT of 
July, and with all convenient Speed ſerved upon the Defendant, 
_ proceeded upon aſſoon as the Defendant appeared to it as 
aforeſaid. Ro ge a 


To this Surrejoinder We demur ; and ſhew for Cauſe, that 
« the Surrejoinder does not ſuſtain the Replication, but is a De- 
e parture from it”; and “ that the Plaintiff has not therein tra- 
« verſed or denied the SERVICE of Lake's Latitat to be PRIOR fo 
" WH © tbe Service of bis own.” „ Ne 


Firſt—Here does not appear such a Priority of Suit, on the 
Part of the Plaintiff, as is neceſſary to ATTACH THE RIGHT or 
ACTION in him. BorH WRITS are 7efted on the ſame Day, and 
returnable on the ſame Day: And BoTH DECLARATIONS are 
ſuppoſed to be of the fi Day of the Term; which is to be taken 
%% ED: Es Is 


= In gui tam Informations for the ſame Offence, where Both are 

1e 1 | | . 3 . 

it exhibited upon the ſame Day, there is 0 Precedency of Suit, to 

dla the Right of Suit in eher Informer: And therefore the 
Court can give Judgment for Neither ; but Both ſhall be barred. 

8 This is expreſsly reſolved in the Caſe of Pye v. Cooke, 14 Fac. 


I. reported in Moore 864, and Hobart 128. And the former 
Report reſembles it to the Caſe of two Replevins by two Perſons 


at one Time, for One Taking: The 3 ſhall anſwer 
Neither. . 5 hy 


It is true, that in a Caſe of Hutchinſon againſt Thomas, Tr. 27 
Car. 2. as reported in 2 Lev. 141. in an Information for Uſury, 

e Memorandum was of Michae/mas Term, and the Defendant 
Ileaded quod ante exhibitionem hujus Informationis, ſcilicet ter- 
be | PARTIV. Vol. III. WAS * ming 
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1. 


* mino Sci Michaelis (the ſame Term) another Perſon exhibited 
an Information alſo againſt him for the ſame Uſury, and ob- 
* tained Judgment againſt him.” Upon which, the Informer 
demurred, and had Judgment ; for, both Informations, as there 
pleaded, refer to the fir/t ant of the ſame Term: But F ano- 
Thet Information was exhibited before, in the ſame Terin, He 


ſhould have pleaded “ that this Information was exhibited uch a 


Day in the Term; and that at another Day, before, in the 


« fame Term, another Information was exhibited, and Judg- 
« ment thereupon obtained.” And there is alſo a Caſe (very ill 


reported) in 2 Sir F. S. 1169. Fackſon qui tam &c, v. Gifling, 


N. B. It was Th * 15 C. 2. In Debt on the Statute of 15 C. 2. c. 8. for ſel- 


'Tr. 16 (3. 2. 
Hee the Note 
juſt below. 


ling fat Lambs alive, the Defendant pleaded, that in the ſame 


„Term Another informed againſt him, and recovered :” And on 


Demurrer, it was held ill, according to 2 Lev. 141. “ becauſe he 
did not ſet out the Days on which each Bill was exhibited, 
e that ſo the Court might judge of the Priority.” This is the 


whole of Sir Fobn Strange's Report of the Cale. 


But there is a Diſtinction between Pleas in Abatement, and 
Pleas in Bar. Pleas in Bar muſt fhew the Priority; becauſe the 
| Right of Action attaches by the Priority: But in Pleas in Abate- 

ment, it is ſufficient to ſhew, that the two Suits were com- 


_ ©: menced upon the Jame Day. 


And it appears by a fuller and more accurate MS. Report of 
the Caſe of Fac#/on v. Giſling (which He read verbatim) than that 


of Sir John Strange s, and which may (as he vouched) be de- 


ended upon for it's Correctneſs, * that this Diſtinction between 


+ lt may he 4. Pleas in Bar and Pleas 1 in 1 Abatement was 1 abs 92 in that 


going too far, ” 
to ſay, that 18 Caſe. 


this Diſ- 


„ tinction was a i/bed in that Caſe: But it was talen, or at leaſt hinted at, by Lee Land Chief Julice 


Chapple, and Deniſon. And that Cale vas a Plea in Bar; though it is not diredly ſo expreſſed by Sir J. ö. 


N. B. Sir F. S. or rather his Editor, has miſtaken che Year : For it Was determined 1 in 77. 1742. 
16 G. 2. het 15 (as He reports: It.) | | | | 


Therefore when Both AAions are eam at the fame Time, 
Each may be pleaded i in Abatement of the other. | 


And here, Both Writs kan the fame Te fs and the ſame Return; 
and both Declarations refer to the Jame Doy. | 


We have therefore pleaded, in Abatement, not“ that Lale 
« Action was prior to the Plaintiff's;” but “ that Both were 
« commenced at the ſame Time:“ In which Caſe We were 10t 


obliged to anſwer to Either. 


== 


Proſecutors. 


— SE 


Trinity Term 3 Geo. 3. B. R. 
Their Replication indeed alledges, that their Latitat was 


« ſued out on the 30 of June. But 


Our Rejoinder alledges the very ſame Thing concernig Our 
Latitat. 


80 that the Caſe is brought Zack, juſt to what it was before, as 
to Priority. 5 


Then they ſurrejoin « That their's was in Fact ſued out on the 
2 Priority of #400 Days. 


« out the Latitat may be ſhewn, whenever it is material, in an- 
« (wer to a Plea of the Statute of Limitations, notwithſtandin 


v. Smith, P. 33 G. 2. B. R. eg 


« Day of the Tender may be bern. 4 


1429 


« firſt of July ; and Our s, not till the ird: Which gives them | 
And I own, that it is now ſettled “ that the 0 Time of ſuing _ 


« the Tee! So was the Determination in the Caſe of“ Johnſon , > 
| . p- goto 968. 
And in Caſes of Pleas of Tender, I admit, likewiſe, “that the 


But Neither of theſe Caſes, (on Pleas of the Statute of Limi- 
tation or Pleas of Tender,) apply to the preſent Caſe ; which is a 


ena Action brought by a popular Informer. 


sven a Conſtruction was very right in thoſe Caſes ; becauſe it 


tended to ſupport ſolid Juſtice, and to prevent a Wrong which | 


would there have ariſen from legal Fiction. 


But though Remedial Laws are to be conſtrued /iberall yet penal 


Laws are always conſtrued fri#ly. A common Informer ſhall not 
be at Liberty to quit the Teſte, and avail himſelf of the real 
Time: Even Forms ſhall not be diſpenſed with, to aid popular 


In the Caſe of Culliford v. Blandford, Paſch. 4 W. & M. B. R. 


Carthero 234. Holt Chief Juſtice differed from the other three 


Judges; and took this Diſtin&#ion between a civil Action and an 


Action for a Penalty given by a Statute, © That in the former 
* Caſe, the ſuing out a Latitat within the Time and continu- 
ing it afterwards, will be ſufficient ; But in the other Caſe, if 
* the Party proceeds by Bill, He ought to file his Bill within 
© Time, that it may appear ſo to be upon the Record itſelf.” 
The Plaintiff indeed had Judgment : But afterwards a Writ of 
Tor was brought, in that Cate. 5 FR DEC 
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V. ante, p. Tt appears upon the Pleadings in the preſent Caſe, * * that u- 


in be Re © Writ was ſerved on the 7th of Fuly, and their's was not ſerdel 


plication and ill the 29th. So that We have three Weeks Priority of Service: 

Rejoinder- Which ſhall take Place of the two Days Priority of their Pocker- 
Writ, which they only took out, but did not ſerve. It would be 
hard if this Pocket-Priority ſhould be a Ground for our paying 
the Penalty t-ice over. 2 1 


It may perhaps be objected, That both Writs were return- 
ce able at the ſame Time.“ nee OED eds 


They were ſo. And ſuppoſing the Return of the Writ to be 
+ This was the Commencement of the Action, yet, + (as it was faid in the 
9 155 Caſe of Fackſon v. Sling,) If both are at the fame Time, the 


Ch. J. Le, Court can not give Priority to Either ; but Defendant Either 


and by Mr. may plead in Abatement. 


Secondly—As it appears upon the Replication and Rejoinder 
Both, that the Plaintiff had zo Priority of Suit; but that beth 
« Writs were ſued out on the very ſame Day, viz. on the zoth 
, June. The Plaintiff's Surrejoinder is repugnant to the Re- 
plication, and a Departure from it, in alledging that his Latitat 
„was in Fact ſued out on the fl of Fuly.” And We have 
ſhewn this for a Cauſe of Demurrer. Cong oe leh: 


WIVIxNXE the 7. * is material, (as in this Caſe it is,) a Depar- 
ture from the Time before alledged is a Defect in Sub/tance. 


Tr1s was ſolemnly determined in the Caſe of Cole v. Hawkins, 
H. 3 G. 1. B. R. i Sir F. S. 214. e 


[Of this Caſe I have a MS. Note (taken before my own 
Time:) And the Determination was That in an Action 
«« upon the Cafe on a parol Promiſe, the Time of the Pro- 
„ miſe, laid in the Declaration, is not material: But when 
the Defendant by his Plea makes it ſo, the Plaintiff may 
« anſwer the Plea, and it ſhall not be a Departure.” The | 
ſame Thing was determined in a later Caſe, of which I have 
a Note of my own, in Tr. 1, 2 G. 2. Matthews v. Spicer, 
1 Sir F. S. 106. upon a Tender: And a Diſtinction was 
taken between the Caſe of a Common Aſſump/it, where the 
Day is alledged only for Form; and a Note, where the Day 
is material, and an eſſential Part of the Agreement, from 
which the Plaintiff can not vary.] 


Mr. Yates, contra, for the Plaintiff. | 


. The 
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The material Queſtion is, Whether our Action, or Lakes 
« friendly One, be prior.“ 


It is incumbent on the Defendant, a ſhew that the ARtion he 
PSs 15 gener to the Plaintiff” n 


:T he Caſe of Jaczſan, gut tam, v. Gi iow, hews this; And ſo 
does 2 Hawkins's P. C. 275. F 63. 


And there is no Reaſon for any Diſtinction between Pleas in : 
Bar and Pleas in Abatement : The ſame Reaſons NTT hold in 
both Caſes. 


The Caſe of Jobnſon v. Smith proves, that che; true Time of 
ſuing out the Latitat may be ſhewn by the Plaintiff: And We 
have ſhewn that both Writs were /efted on the ſame Day; both 
returnable on the ſame Day; both Declarations on the | ſame Day, 
and that Owr's was IN FACT ſued out two Days before Lake's. 
And the ing out the Proceſs is the Commencement of the Suit; 
and is equally ſo, and with equal Effect, in a * i tam Action by a 
common Informer, as it is upon a Plea of the Statute of Limi- 
zations or a Plea of Tender. This appears by the Opinion of the 
three Judges (againſt Lord Chief J. Holt) in the Caſe of Culhford, 
qui tam, v. Blandford, Carthew 233, 234. So that Ve have the 
Priority of Suit, and are guilty of no Laches: For We ſerved it 
with all convenient Speed, and proceeded upon it aſſoon as the 
Defendant appeared. Conſequently, Our's is not to be called a 
Picket-Latitat ; nor does their ne; of Service make "= Dif- 
terence in their Favour. 


It Mr. 8 Waben ſhould prevail, it would be im- 
pollible to prevent ſuch Colluſion between Defendants and their 


friendly Proſecutors, as muſt battle all real Proſecutions "On 
this Statute. 


Perhaps, if Both were commented upon the very fame Day, 
One might be een to the Other. b 


Freondly—As to the DeranTURs. 


The Notion of DAR Tun! is where + Man ſhows wad relies 
pon another Matter arffering from and contrary to his former Al- 
ation, But here is 0 Repugnancy or Departure: For, We 
albere to our former. Allegation, as to the Tefie of the Writ, pur- 
ſant to the Courſe and Practice of the Court; and then ſpecify 
ws © Day when We really and in Fact ſued it out. And this is zo 
ART IV. Vor. III. Eee eee e, 
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Departure, when it is in Anſaver to the Defendant 8 Plea, which 
has ade the Tune material, when it was uot Jo before. 


Mr. Dunning, in Reply, 


Mr. Yates diſputes the Diſtinction atich I make between Plex; 
in Abatement, and Pleas in Bar. But it is a Juſt One: And I had 
V. ante, the Report of the Caſe of * Jackſon v. Gi Ming, where it was eſ- 


1428. 
1 . tabliſhed, from the + Gentleman who argued that Cale. 
gued it pro 


greet It can not be right or added that Each Plaintiff ſhould re- 
cover againſt the Defendant, for the very ſame Offence: And der 
that 1 is the Conſequence of Mr. Yates's 1 


He ſays Wiel « That Lake is a friendly Insane But 
how does that appear? Or how can the Court take judicial Notice 


of that? Both Informers appear in an equal Light to the Court: 
And They will aid Neither of them. 


becondly—* That this bare aner is a 2 from the 
5 40 Replication, is manifeſt upon the Face of it: I. is quite 1e. 
| Py” to it; © 


The Replication Fry not fay One Word about the 7% of 
the Latitgt: It does not mention the 7e at all, but only al- 
| ledges That it was ſued forth on the 30th of Tune. The Sur- 
rejoinder avers it to have been . ſued forth on the 3 of Fuly, and 
vs not before.” Can any Thing be more tepugnant? 


A ſecond Argument being propoſed, 


Lord MaAn$FIELD faid, that it had been extremely well 

argued by the Gentlemen on both Sides; who had Both of them 

_ argued hike. Lawyers, and had not ſaid a Word too much or too 
little. 


con. ADVIS. rl to Morrow Morning-/ 
And, the next Day, 7. 22 the 21ſt, 
Lord n delivered chats Opinion. 


Hz faid it was unneceſſary to go into any of the Pleadings fub- 
ſequent to the Plea, if the PLEA wfelf was bad: And. They were 
Al af Opinion, that this Plea is a bad One.” 


183 is a Plea in Ahatomans; ſhewing « that . Action was 
brought againſt the Defendant, in the ſame Term, 7 another 


«6 Perſon 
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Thing more. Whereas | ought to have ſhewn, « that the 


© Perſon, for the ſame Offence :” And this is all, without any 


« RIGHT of Action was ATTACHED in ſome other Perſon, before | 


« the preſent Plaintiff's Action was commenced.” And Mr. Dun- 
ning's own two Caſes prove this Doctrine. 


Tur of Hutchinſon v. Thomas, in 2 Lev. 141. was an In- 
formation for Uſury. The Memorandum was of Michae/mas Term. 
The Defendant pleaded © that ante exhibitionem Informationis, ſci- 
« Jicet the ſame Term, another Perſon exhibited an Information 
« alſo againſt him for the ſame Uſury, and obtained Judgment 
« againſt him.“ Upon which, the Informer demurred, and 


had Judgment : For both Informations, as there pleaded, refer to 
the firſt Inſtant of the ſame Term. But F another Information 
was exhibited before, in the ſame Term, the Defendant /hould 
have pleaded, *© That the Information pleaded to was exhibited 


4 ſuch a Day of the Term; and that at another Dax 


before, 


« in the ſame Term, another Information was exhibited; ahd 


« Judgment thereupon obtained.” 


And. Fackſon, ger tam, v. Giſling. was 4 Plea, © that in the 


4 ſame Term, another informed againſt him, and recovered: Ani 


on Demurrer, it was holden ill, according to 2 Lev. 141. becauſe 


he did not ſet out the Days on which each Bill was exhibited, that 


- fo the Court might judge of the Priority. 


Therefore, notwithſtanding the general Fiction “of the whole 


Term's being but one Day,” yet when. the Priority of Action 


becomes eſſential and neceſſary to be aſcertained, the particular Day 


MUST be ſhewn. 


Mr. Dunning has fairly ſtated theſe two Caſes, which are 


2 him: But He diſtinguiſbes between Pleas in BAR, and 


eas in ABATEMENT ; and He admits theſe Caſes, as being 
Pleas in Bax; but ſays, that where both Actions are brought at 


the /ame Time, it ought to be (as it is here) pleaded in ABATE- 
VENT, and that ſuch a Plea in Abatement is good. And He has 
cited a Manuſcript Note of the Caſe of Fackſon v. Gifting, by 


which (He ſays) it appears that * that Cate really /urned upon * V. ante, 


ſucb a Diſtinctiom between Pleas in Bar and Pleas in Abatement. p. 1428. 


Bur there can be no Reaſon or Foundation fot ſuch a D1s- 
TINCTION: For, in Both Caſes, it is equally neceſſary to ſet out 
be particular Day. If the particular Day be not ſpecified, the 

whole Term will be conſidered but as One Day. 


8 
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The Caſe is intelligible, as it 1s reported by Sir J. S. And my 
Brother Deniſon ſays, It is * rightly taken. | 


rightly taken, 


Jam ſure it is not fully taken: At leaſt, 1 know that my own Note of it employs twice as many Page: 
as His does Lines. | ; 


A Caſe was cited from Hobart and from Moore, Pye v. Cob, 


14 Jac. 1. to prove, that © where Two Informations are exhi- 


+ V. ante, 
p. 1431. 


bited on the /ame Day, the Defendant needs not to anſiver Either." 


And Mr. Yates ſeemed to + concede, that if Both were, in Fas, 
brought upon the very ſame Day, One might be pleaded to 
«the Uther.” PH HD. ks X ws at 


* BUT though the Law does not, in general, allow of the Frac- 


tion of a Day, yet it admits it in Caſes where it is neceſſary t. 
Adiſtinguiſb. And I do not the why ſee very Hour may not be 


ſo too, where it is neceſſary and can be done: For it is not like a 


Mathematical Point, which can not be divided. However, this 


is not neceſſary to be determined in the preſent Cale. 


: Uron the Jhole, We think the PLEA bad, on the Authority 
of the two Caſes in Levinz and Strange: And therefore there 


is no Need to go into any of the ſubſequent Pleadings. 


We dneſlay, 
22 june 1763. 


Let the Defendant Ax swIR OVER, 
V. poſt. p. (under Monday 19th November 1764.) 


Rex ver/zzs Sir Francis-Blake Delaval, William Bates, | 


and 4 ohn Fraine. 


| \ N ſhewing Cauſe (in the laſt Term, viz. On Monday 16th 


of May) why an Information or Informations ſhould not be 
exhibited againſt the Defendants, for certain Mz/demeanors ; 


And alſo upon Sir Francs's producing ANNE CATLEY in 
Court, in Obedience to an Habeas Corpus directed to him for that 
Purpoſe; BO 5 


The Charge againſt them was, That the Defendants had joined 
in an unlawful Combination and Conſpiracy, to remove this Gar], 


an Infant of about 18, out of the Hands of the Defendant Bates 


Hands of Sir Francis, for the Purpoſe of PROSTITUTION. 


(a Muſician) to whom She was bound an Apprentice by her Fa- 
ther (a Gentleman's Coachman,) without the Knowledge or Ap— 
probation of the ſaid Catley her Father; and to Place her in the 


For 


- - 


ene OE 4 no 
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For hie Purpoſe (as it was inſiſted,) She was diſcharged by 
BaTEs, her Maſter, -from the Indentures of her Apprenticeſhip 
to Him, in Conſideration of 200/. (the Penalty of them,) paid 
to him by Sir Francis; and was then bound, by the uſual Iden 
tures of Apprenticeſhip, 7% SIR FRAN cis: And MR. FRAINE 
was the Attorney who was concerned in the Tranſaction, /o far 
as to make all theſe ſeveral Indentures, and alſo to draw up an 
Agreement between Sir Francis and Bates, “ That Bates ſhould 
« have the Profits of an Engagement or Contract he had en- 
« tered into for her ſinging at Marybone, and be ſecured againſt 
the Non- performance of that Contract.“ The Girl was now 
notoriouſly kept by Sir Francis Delaval; and actually reſided in 
his Houſe, and publicly rode out on his Horſes, attended by his 


Servants. 
As to the IN ORMAT IOX 


Tur CouRT adjourned the Conſideration of the Matter 
till the firſt Day of the preſent Term. For „ 


Lord MANSFIELD faid, that / here really has been a 
CoxnsPIRACY to ſeduce this Girl, (which is the Foot upon which 
this Court are to take jt up,) He and his Bretheren had ſome 
Doubt Whether the Father and Mother were not concerned in 
« it, as well as the Reſt.” Therefore let the Rule be enlarged 
till the firſt Day of next Term: And let the Father and Mother, 
in the mean Time, give an Anſwer to the Matters which are 
charged upon them in the Affidavits that have been read on the 
Part of the Defendants. V 


As to the Ha RAS Coryps— 
have occurred ſince Queen 4nze's Time, that are applicable to 
the preſent Caſe, were 53 R 


Mrs, Turberville's Cafe (Rex v. Clarkſon et al. 1 Sir J. S. 
444) in Trin. 7 G. 1. in this Court; | | Gs 5 


Frances Howland's Caſe { Rex v. Mary Johnſon, 1 Sir J. S. 
579. and 2 Ly. Raym. 1334. in Hib. 10 G. 1. B. R. And 


James Smith's Caſe {Rex v. Penelope Smith, 2 Sir J. S. 982.) 
in Trin. 7, 8 G. 2. B. R. ö OS a 
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And He thought that what was done by the Court, in every 
One of them, was right: Though He did not agree with the 
. Sayings that were reported in the Books to have been made Uſe 


- 64 
of in determining them. 


IN Caſes of Writs of of Habeas Corpus directed to private Per- 
ſons, „ to bring up Infants,” the Court is bound, ex debito Tuſ- 
titia, to let the Infant free from an improper Reſtraint: But they 
are not bound to deliver them over to any Body, nor to give them 
any Privilege. THis mult be left to their Diſcretion, according 


to the Circumſtances that ſhall appear before them. 
There is a Privilege REDEUNDO ; wnleſs the Court ſhould ſee 
Ground to declare the contrary. Sg 


In the three particular Caſes which He had mentioned, all that 
was actually done, He ſaid, was RIGHT: Though He did ao agree 
with all that was /a:d. . 5 


In the firſt of theſe Caſes (Rex v. Clarkſon et al.) the Infant 
was a marriageable young Lady, who lived with her Guardian. 
A Man claimed her as his Wife: She denied the Marriage. The 

Court could not try the Marriage by Affidavit: And they could 
not deliver Her to the Man as her Huſband, without allowing 
the Marriage. She choſe to remain with her Guardian: And 
the Court, upon being informed * that the Man had a Deſign to 

« ſeize Her,” ſent a Tipftaff Home with her, to protect Her. 


In the ſecond Caſe ¶ Rex v. Mary Fobnſon, } the Child was fo 
DD young to judge for itſelf: She was not more than 9 or 10, or, 4s 
* My en ſome Accounts ſay, * Six Years old; but certainly at old enough 
ieee exerciſe any Judgment of her own. And there was a /egal 
and faw Her) Guardian appointed by the Will of her Father: And therefore it 
oP a was right to let the legal Guardian take Her, as She was too young 
7 to judge for Herſelf. The Guardian appointed, in that Cate, 9 
the Spiritual Court was nothing at all: For they appoint any Body 
Guardian in that Court; for the mere Purpoſe of appearing. 


In the third Caſe /Rex v. Penelope Smith, ) the Child wanted 
but Six Weeks of Fourteen. And that Caſe was determined rigbi, 
(barring the Didlums that were uſed in it:) For the Court were 
certainly right in refufing to deliver the Infant t the Father ; of 
whoſe Defign in applying for the Cuſtody of his Child, they had 


a bad Opinion, 
The 


> 


_—_ 


— 
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The true Rule is, That the Court are to judge upon the Cr- 
« cumſtances of the particular Caſe; and to give their Directions 
« accordingly.” 


In the preſent Caſe, there is no Reaſon for the Court to deliver 
Her to her Father. She has ſworn © to have recerved ill Uſage 


« from Him, before She was at all put out Apprentice“: And 
whilſt She was with Bates her Maſter, it appears that her Father 


ſeldom or never came near Her, or ever gave Her either Advice 


or Reprimand. It is even ſuſpicious © Whether the Father and 


„Mother were not Parties to the Conſpiracy; and: © whether 
« the Father does not carry on this Proſecution in hopes of ex- 
« torting Money from the Defendants.” = 


Let the Girl therefore be diſcharged from 2 77 N eftraint, RR d Le 
at Liberty to go where She will. Ta 1 8 


take Notice that they do it at their Peril. 


any Body will behave improperly upon the Occaſion.” 


the Father ſeemed to Me to have very fully exculpated himſelf 

0 from all Suſpicion of Blame; But the Mother was acquainted with 

1 the Amour between Sir Francis and her Daughter, whilſt She 

! and her Daughter lodged together in or near Covent-Garden, and 
t before her Daughter's going to Bath, as well as after her Return, 

; though She never acquainted her Huſband at all with her Know- 

y ledge or Suſpicion of it. © 2 e 

y RE 


Court. 


, This is a Motion for an Inſormation againſt the Defendants for 
re 4 CONSPIRACY to put this young Girl, (an Apprentice to One 
of of them,) into the Hands of a Gentleman of Rank and Fortune, 


for the Purpoſe of Proſtitution ; contrary to Decency and Morality, 


ation, and appears to be an innocent and an injured Man. 


And whoever ſhall offer to meddle with Her redeundo, Let them : 


2 But I ſee no Reaſon, in 755i Caſe, to ſend an Officer with Her, 
to protect Her; upon a mere. Apprebenſion or Suppoſition © that 


The Afidavits of the Girl's Father and Mother having been 
| read Yeſterday, LoRDUͥ MANSFIELD took them Home to reviſe 
and conſider them, (together with the Reſt of the Affidavits for- 
merly read,) till this Morning: By which Afidavits now read, 


Lord MANSFIELD. now delivered the Opinion of the 


and without the Knowledge or Approbation of her Father; who 
proſecutes them for it, and has now cleared Himſelf of all Impu- 


The 


S 


W 
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The Fact, uncontroverted, is this 


A Female Infant, then about Fifteen, was bound Apprentic: 
by her Father to the Defendant BaTEs, a Mufic-Maſter; the Girl 
appearing to have natural Talents for Muſic. The Father became 
bound to the Maſter in the Penalty of 200/. for bit Daughter; 
Performance of the Covenants contained in the Indenture. She 
became eminent for vocal Muſic ; and thereby gained a greit 
Profit to BaTBs her Maſter. During her Apprenticeſhip, being 
then about Seventeen, She is e by Sir Francis Delaua, 
whilſt She reſided in the Houſe of Bates's Father; as Bates Him- 
felf was a ſingle Man and no Houſe-keeper. In April laſt, Barr; 
her Maſter indirectly afigns Her to Sir Francis, as much as it was 
in his Power to aſſign Her over: And this is done, plainly and 
manifeſtly, for bad Purpoſes. BATES at the fame Time releaſr 
the Penalty to the Father, but without the Father's Application 
or even Privity; and receives the 200 J. from Sir Francis, by the 
Hands of his Taylor; who is employed to pay it to Bates, and 
alſo enters into a Bond to Bar Es, to ſecure to Him the Profits 
ariſing from the Girl's Singing this Summer at Marybone. And 
then She is zadentured to SIR FRANCIs DELAVAL, to bart 
Mie of Him: And She covenants with him, both in the uſual 
Covenants of Indentures of Apprenticeſhip, and likewiſe in ſe- 
veral Others, (as not to. quit even bis Apartments,) Sc. Thele 
ARTICLES berwern the Parties are ſigned by All but the Father: 
And a Bond is drawn from Him, in the Penalty of 200. for 
his Daughter's Performance of theſe Covenants (which He never 
executed.) And the Girl goes and lives and ſtall does Ave with 

Sir Francis, notoriouſly, as a kept Miſtreſs, 


| Tuvs She has been played over, by BATzs, into his Hand- 
for this Purpoſe. No Man can avoid ſeeing all this; let him 
r ooh tn 


I remember a Cauſe in the Court of Chancery, wherein it ap- 
peared, that a Man had formerly aſſigned his WIr ER over to another | 
Man : And Lord Hardwicke directed a Proſecution for that Tranſ- 
action, as being notoriouſly and groſsly againſt public Decency 
and good Manners. And /» is the preſent Cale. 


It is true that many Offences of the izcontment Kind fall Pro- 
perly under the Juriſdiction of the Eccle/raftical Court, and are 
appropriated to it. But, if you except thoſe appropriated Caſes, 
Tr1s Court is the 'Ouftos Morum of the People, and has the Su- 

perintendency of Offences contra bonos mores: And upon 7b 
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Ground, both Sir Charles Sedley and Curl, who had been guilty 
of Offences againſt good Manners, were proſecuted here. 


However, beides this, there is in the preſent Caſe, a Coxspi- 
RACY and CONFEDERACY amongſt the Defendants: Which 
are clearly and indiſputably within the proper Juriſdiction of his 
Court. SR | + | 


And in the Conſpiracy they were All Three concerned. 


BATES, the Maſter, clearly &new of the Connexion between 


Sir Francis and his Apprentice, in February: But he gave no 
Notice at all about it, to her Father, till a conſiderable Time 


after he knew it Himſelf ; and at leaſt, neither tells nor hints to 


him any Thing further than that She had been ſeen riding in the 
Park attended by a Servant of Sir Francis Delaval's, and that 


She neglected her Buſineſs and his Inſtructions; and recom- 
mended her Mother's taking a Lodging for Her and Lodging 
with Her. In April, He enters into this Tranſaction with Sir 


Francis; who is to pay Him the Penalty of the Original Inden- 


tures, and ben to HAVE the Girl. Vet of all this, 
Notice to her Father. BaTEs's own Affidavit is highly impro- 


boble: And though the GC twears, in Her's, to excuſpate BATES 
as well as Sir Francis Delaval, yet it is plainly diſcoverable from 


e gives no 


what She ſwears, 9 that BaTts's Account is rf a true One.“ 


BaTEs therefore ought clearly to be included in the Rule for an 


Information. _ 


Then as to FRAINE, the Attorney—Though I never heard 


any Imputation upon Him before, yet in hi Inſtance He has cer- 


tainly acted inconſiſtently with the Duty of his Profeſſion and that 


Chaſtity of CharaFer which it is incumbent upon an Attorne 


y 
always to ſupport. He has drawn and prepared all theſe Inſtru- 


ments; and the Indentures whereby this Girl, already bound to 


Bates, binds Herſelf Apprentice to Sir Francis Delaval, to be | 


taught Mufic by Him; and all the Covenants contained in it; 
and was privy to the Compenſation that Bates received from Sir 


Francis. So that it was impotlible for Him to be ignorant of the 
bel Intention of this Tranſaction: He could not imagine that 


She really bound Herſelf to Sir Francis, to be taught Muſic by 
Him ; but muſt undoubtedly have been conſcious of the true Pur- 
beſe for which theſe Deeds and Writings were calculated. Her 


therefore ought likewiſe to be included in the abſolute Rule for 
an Information. 5 neee ee ——— ns 
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Then as to S1R FRANC1s Himſelf, there can remain no Doubt. 


Therefore Let the RuLe be ABSOTLUrr 
9 ALL * THREE. 


— Note — 


The Counſel for the baten did not, upon the Ori- 
ginal Motion, pray any Rule againſt the Taylor; ſuſpec- _ 
ting that He had ated rather under a Kind X Compulſion, 
than in Intention or Deſign. 


Same 22d 


"Jane 1764; Rex verſus Burbage. 


R. Aſhurſt, on Behalf of the Proſecutor, moved for a Ha- 

beas Corpus ad teſtificandum, to carry Thomas Hayden, a 
| Priſoner in EXECUTION in the King's Bark Priſon for a Miſde- 
meanor, down to the next Aſſizes for the County of Worceſter, 
againſt the Defendant ; upon an Affidavit of his being a material 
Witneſs. 


But Lord MansFIELD, though He agreed, „That (in 

DD. can) a Habeas Corpus ad teftificandum will he, to remove 

« a Perſon in Execution, to be a Witneſs,” yet thought the pre- 
4 Application to be a mere C ontrivance. 


This Burbage is indifted for Parte i in ſwearing the very Oath _ 
f 1 upon which this + Thomas Haydon was convifted of the Offence 
R "for which He is now impriſoned : So that it ſeems difficult to ac- 


V. Thomas 


Haydor, Sa- count for his being a material Witneſs in the Cauſe. But even 

ang 7. admitting Him to be ſo, there 1s no great Inconvenience in try- 

ing it at the next following Aſſizes; at which Time this Man's 
Impriſonment will be at an End. 


Per Cu- 
Tak NorTHING BYTE MorT:0s. 


The End of Trinity ws 1763. 3 10 3. 


> Mr. Juſtice FosTER was abſent A this Tem; and died © on 
the Firſt Day of the following Term, vis. Monde the 7th ot 


Michaelmas 


November 1 as 3. 


Michaelmas Ter m 1 

4 Geo. % BK 1763 IH 

In the Evening this Monday the Firſt Day of this 3 
Term, about Nine o Clock, . 


R 
Mir. Juſtice FOS TER, Fag. 
Third Judge of this Court, aged about 74. ring he 
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Right, on the Demiſe of Francis Baſſet, Eſq; verſus Toi, 1 
jo Thomas and Another. EET 


HIS was a Caſe reſerved upon an Ejectment tried at 
the Weſtern Summer-Circuit in 1761. It turned upon 
the Conſtruction of a Power: And the Queſtion was, 
„Whether the Power was or was not well executed.” 


At the Aſſizes, there was a Verdict for the Plaintiff, ſubject 
to the Opinion of the Court, On the following Caſe. e 


Jobn Pendarvis Baſſet, being ſeiſed in Fee, in Conſideration 
of an intended Marriage between Him and Mrs. Ann Prideaux, 
Conveyed to Truſtees and their Heirs, to the Uſe of Himſelf and 
his Heirs till the Marriage; then, of Himſelf for Life; Remain- 
er to the Truſtees, to preſerve contingent Remainders; And 
Uter his own Death, then Remainder to ſecure a Rent-Charge 
o his intended Wife for her Life; Remainder, to the firſt and 
"ther Sons of the Marriage, in Tail Male; Remainder, to ſuch 
les as he ſhould by Deed or Will appoint ; Remainder, for want 
« ſuch Appointment, to the Heirs of his Body, in Tail Male; 
I 5 | | Re- 
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«c 


or grant to any Perſon or Perſons, either in Poſſeſſion or Re- 
verſion, for One Life, or for two or three Lives, or for any | 
Number of Years determinable on the Death of any One, 


cc 


Remainder to his Brother Francis Baſſet, the Leſſer of the Plains 
for Life ; Remainder to the firſt and other Sons of the ſaid Franci 
Baſſet, in Tail Male; Remainder to Himſelf, his Heirs and Af. 
ſigns for ever : Which ſeveral Eſtates and Limitations aforeſaid 
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The Marriage was ſolemnized, in 1737. 


e ſubject to a PRO VISO * That it ſhould be lawful for Himſelt 


and Francis Baſſet, during their reſpective Lives, and the Son 
and Sons of their reſpective Bodies, and the Heirs Male of 
ſuch Son and Sons, and his own Heirs Male, as they ſhoulg 
be ſeverally and ſucceſſively in the Poſſeſſion of the Freehold 
by virtue of the Limitations aforeſaid ; and for the ſaid TRUs- 


TEES and the Survivors and Survivor of them, and the Heirs 
of ſuch Survivor, during the Minority of any ſuch Son or Sons 


or Iſſue Male; at any Time or Times, by any Deed or Deeds 


to be figned and ſealed by Him or them reſpectively in the 


Preſence of two or more credible Witneſſes, to demiſe, leaſe 


Two, or Three Perſon or Perſons to be named in every ſuch 
Leaſe, All or any Part of the ſaid Premiſſes which had been 
USUALLY fo demiſed and letten; ſo as there ſhould be no more 


than three Lives in being at any One Time, of or on any One 


Leaſe or Demiſe ſo to be made and granted ; and fo as upon 


every ſuch Leaſe or Demiſe ſo to be made, there ſhould be re- 


ſerved ſo much or more yearly Rent as then was or had been 


given or received for the ſame Premiſſes within 20 Years then 


laſt paſt; or a proportionable Rent, where a greater or leſſer Part 


of any Farms or Tenements, either ſeparately or apart, or to- 
gether with any other Part or Parcel of the ſaid Premiſſes or 
other Lands, ſhould be demiſed or be payable Quarterly or 
otherwiſe; and to continue during the Eſtate and Term thereby 
granted, and to be incident and go along with the Reverſion 
and Remainder expectant on ſuch Leaſes reſpectively, with 

uſual Covenants on the Leſſee's Part; And ſo as no ſuch Leaſe 
ſhould be diſpuniſhable of Waſte; and fo as in every ſuch Leaſe 
© there ſhould be a Condition of Re-entry for Non-payment of 
Rent, and for Waſte; and ſo as every Leſſee ſhould execute a 


Counterpart of ſuch Leaſe. And it was by the faid Indenture 
declared and agreed, that all ſuch Leaſes, Grants and Setts as 
ſhould be made by virtue thereof ſhould be good, valid and - 


ſfectual in the Law, to all Intents and Purpoſes ; and that the 


reſpective Leſſees their Executors &c, ſhould and might hold 
and enjoy the ſeveral &c, to them reſpectively demiſed, for 
the reſpective Terms and Eſtate for which ſuch Leaſe ſhould 
be made.” IS 8 


The 
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The ſaid John Pendarves Baſſet died on 19th September 1739, 
without making any Appointment of the Premiſſes; leaving his 
Wife enceinte with a Son, who was born on 22d. May 1740, 
and was baptized John Prideaux, and became intitled to an Eſtate 
Tail in the Premiſſes, ſubject to the ſaid Rent-Charge to his 
Mother and ſuch other Incumbrances as then affected the Pre- 
miſſes. 811 13 


By an Order of the Court of Chancery, Chriſtopher Hawkins, 
Eſq; was appointed Receiver,. and was empowered to make Con- 
tracts for Leaſes for one, two, or three Life or Lives, or Years 
determinable thereon, of all ſuch Parts of the ſaid Eſtates as had 
been uſually ſo granted, and to fill up and renew the Lives in the 
faid Leaſes, and to receive the Fines payable thereon. 


In purſuance of which Order, the ſaid Mr. Hawkins con- 
tracted with Nicholas Trefidder for a Leaſe of four Fields Cc, 
Parcel of the Premiſſes in Queſtion, which by the Death of 
Henry Pendarves were then fallen into Poſſeſſion; for 99 Years, | 
if Mary the Wife of the ſaid Nicholas Treſrdder, his Son, and Ann 
his Daughter, or Either of them, ſhould fo long live; in Conſi- 
tration of a Fine of 175/. to be paid as hereinafter mentioned, 
and the yearly Rent of 13s. 4d. and 13s. 4d. for a Heriot. 


Accordingly, By an Indenture of Leaſe, bearing Date on the 
24th June 1742, and made between the ſurviving Truſtees in the 
lad Settlement on the one Part, and the ſaid Nicholas Trefdder 
on the other Part, reciting the ſaid Proviſo and Power of leaſing 
in the {aid Settlement contained, and the Appointment of Mr. 
Hawkins as abovementioned, and the ſaid Contract made by Him 
with the ſaid 7 refidder, with the Approbation of the Maſter in 
Chancery, The ſaid ſurviving Truſtees, in purſuance of the faid 
Power, and in Conſideration of 87/. 105. then paid to Mr. Hau- 
ems by Tre/idder, and of $7/. 105. more, to be paid in fix Months, 
and of the Rents and Covenants thereinafter mentioned, and with 
the Approbation of the ſaid Maſter, demiſed, leaſed and granted 
o the ſaid Nicholas Trefidder his Executors, Adminiſtrators and 
Aſſigns All thoſe four Fields &c; To hold for 99 Years, if Mary 
the Wife of the ſaid N. T. Nicholas his Son, and Ann his Daugh- 
ter or any of them ſhould fo long live; Vielding and paying there- 
lore yearly the Rent of 135. 4d. payable Quarterly during the ſaid 

erm, and 135. 44. in lieu of a Heriot or Farlief at or after the 
leveral reſpective Deaths of the ſaid Mary, Nicholas, and Ann; 

nd alſo repairing &c. And in the ſaid Indenture is contained a 
Proviſo, that if the 85 J. 105. ſhould not be paid within the ſti- 
Pulated Time; Or if the. yearly Sum of, 13. 4. or any other 
Far W. Vor. III. Hh h - 
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the ſaid Reſervations and Agreements ſhould be behind and un. 
paid and unperformed in Part or in All, One Year after the 
ſame ought to be paid or performed; Or if the faid N. J. his 
Executors &c, ſhall do or ſuffer any Waſte on the faid Premiſſee. 
then it ſhould be lawful to all and every Perſon or Perſons wh 
for the Time being ſhall be intitled to the Reverſion of the (aid 
Premiſſes, to re-enter and the ſame to have again as in his and 


their former Right and Eſtate. And the ſaid Nicholas Trejidlrr 
executed a Counterpart of the ſaid Leaſe: And the laſt mentioned 
871. tos. was duly paid at the ſtipulated Time. And N.T. 
and Nicholas his Son are ſtill living. 


On 17th May 1756, the ſaid bn Prideaux Baſſet died an li- 
fant, under 17, inteſtate, without Iſſue, and unmarried : Where- 
upon, the Leſſor of the Plaintiff, who is Remainder-Man under 


the Limitations in the Settlement, and alſo Heir at Law to his 


K . the ſaid John Prideaux Baſſet, and Heir General to the 
ſaid Fohn Pendarves Baſſet, claims the Premiſſes in Queſtion, 


by virtue of the ſaid Remainder to Him limited as aforeſaid. 


Then the Caſe ſtates, that there were contained in the Deed of } 
Settlement, ſeveral Tenements other than the Barton of Pendarves, 


which were enjoyed by the ſaid John Pendarves Baſſet and his 
Anceſtors at and before the ſaid 11th of April 1737, by leaſing 


the ſame from Time to Time reſpectively for Terms of 99 Years; 


Each of ſuch Terms being determinable reſpectively on the Ex- 


piration of three Lives: And that there were ſeveral other Tene- 
ments in the ſaid Deed of Settlement likewiſe contained, which 


were on the ſaid 11th Day of April, and had been before that 


Time, holden of the ſaid Fobn Pendarves Baſſet and his Anceſtors | 


to Farm by Leaſes at a Rack-Rent. HER 


Then there are ſtated ſeveral old Leaſes of the Barton of Pen. 


darves &c, as far back as Queen Elizabeth's Time, and reciting 
others in H. Sth's Time; ſome for Terms of Years, and ſome for 


99 Years determinable on three Lives, at different Rents ; And 


that on 15th September 1631, the Fee-Simple of the ſaid Barton | 


of Pendarves was conveyed to William Pendarves ; and, by Him, 


afterwards (in 1738) to Samuel Pendarves; and in 1738, on the 
Death of Thomas Pendarves, came into the Poſſeſſion of the faid 


Job Pendarves Baſſet. And an Indenture T * is ſtated, 
earing Date 1 5th December 1638, whereby the Hid Samuel Pen. 


darves, in Conlideration of natural Love and Fatherly Affection 
to his ſecond Son. Thomas Pendarves, and for his better Advance 
ment, Livelihood and Maintenance, covenanted to fland ſeiſed io 
the Uſe of the ſaid Samuel, for Life; then, of the ſaid Thom 
 Pendarves his Executors Cc, for 99 Years, if the faid T __ 


I 


Power. 


Mich. Term 4 Geo. 3. B. R 


1 any Woman he ſhould marry, or any Iſſue of his Body ſhould 


ſo long live; paying yearly unto the Heirs and Aſſigns of the ſaid 
Samuel the yearly Rent of 47. payable Quarterly; with Cove- 


nants on the Part of Thomas, to pay the Rent, and repair the 


Ix was ſtated, that the Rent reſerved on the ſaid Leaſe of the 


24th of June 1742, to Nicholas Trefidder, is more than a propor- 
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tionable Part of the Rent reſerved for the whole Barton in the 


Deed of 15th December 1638, 


The faid Francis Baſſet demiſed the Premiſſes to the Plaintiff ; 
under which Demiſe, the Plaintiff entered, and was poſſeſſed: 
And, being fo poſſeſſed, the Defendants entered, and ejected Him. 


The Queſtion ſubmitted to the Opinion of the Court, was, 
« Whether the Zeaſe bearing Date on the 24th of June 1742, 


« and made to the ſaid Nicholas Trefidder, be a good and effeftual 


% Leaſe, by virtue of the Pow R herein before mentioned as 
April 1737; and, 
thereupon, © Whether the Plaintiff ought to recover. 


« Part of the Deed. of Settlement made 12th 
Mr. Serjeant Burland, for the Defendants. py * 


Mr. Thurlow argued, that this Leaſe was not of the Kind in- 
tended by the Power; nor was the uſual Rent reſerved, nor the 


uſual Covenants contained on the Leflee's Part. That the Inten- 


tion of Mr. John Pendarvis Baſſet was to continue the Eſtate in 


This Caſe was argued by Mr. Thurlow, for the Plaintiff ; and 


his Name and Blood: And that the Truſtees had only a nated 
Power, without any Intereſt; and could not deviate from the 


literal Terms of the Power. And that the Word “ uſual” can 


not be ſatisfied by a /ingle Inſtance, or even by two Inſtances. 


Serjeant Burland ſaid, that the only 


Queſtion at the Trial was, 
Whether 4 Covenant to fland ſeiſed could be conſidered as an 
Evidence of the uſual Manner of demiſing. And he argued, 


that it -21ght;” and inſiſted, that a Leaſe may be made by a 


Covenant to ſtand ſeiſed, upon good Conſideration, as of Mar- 
klage or Blood. A Covenant. to ſtand ſeiſed, is a Conveyance 


if the Land, ſince the Statute of 27 H. 8. Theſe Lands have 


been uſually demiſed for Vears, determinable upon Lives: And 
tne Power is, © to demiſe for any Number of Years, determin- 
* able upon the Death of one two or three Perſons named.” 
And the preſent Leaſe is 20i#hin the Terms and Intention of the 


4 4 1 * 
4 * - 


Tur 
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THz CouRT thought this as plein a Cake as ; poſſibly could 
be, on the Part of the Defendant. 


Here is an Eſtate ſettled, on a an in ſri Settlement; 
and a Power reſerved to the Guardians and Truſtees for Infants, 
«© to demiſe, leaſe and grant for one two or three Lives, or for 


any Number of Years determinable on three Lives in Being, 


* any Part &c, Hal ly Jo AR and Gans. the ufual Rent.” 


Now there is no Doubt but theſe Lande bad been ah! leaſed 
for Lives ; and the uſual ah. ae made by Fines. 


* 


But it is objected, 77 That the laſt Leaſe was made by 10 Co- 
venant to n ſl 2 Sc. 


A e TW to \ ſand ſeiſed, entered into by the Owner, i 
* N ne 0 RT CE RY 


But it is ſaid, 8 chat this is U wy” of Proviſion for a ym 


Chill. 


Anfwer—This i is every Day 8 Eaperience: Nothing is ſo con- 
mon, as making theſe Leaſes for the Benefit of younger Chil- 


dren. And it would be very inconvenient, were it otber— 


Wiſe. For if the Truſtees were obliged to let the Lands at a 
Rack-Rent, it __ be _ mconfj ſtent with the Nature of rg 


Eſtates, | 


Powers are derided from Equity; ad ought, even at Law, 
to be conſtrued equitably. And this is the Caſe of an Infant 
Tenant in Tail; who ſhall have all Oey of enjoy ing his 


Eſtate. 


And theſe Lands have been uſually jo demi joa, even from the 
Time of Queen Elizabeth. 


Per CuR. (Lord MANSFIELD and Mr. Juſtice WIxuor) 


JupomexT for the Drrrvpaxr. 
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Rex wver/us Inhabitants of Titchfield. Saturday, 26 
| | | Nov. 1763. 
This Caſe is already publiſhed in the Quarto Edition of my SET= 
 TLEMENT Cass, Ne. 1 88 — N 
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Fan verſus Martin. ; b 15 7 
\N Mr. Recorder's Motion, a Rule was made abſolute for 
diſcharging the Defendant on Common Bail, for Defe& of 
the Plaintiff's Afidavit to hold him to Bail: Which was only 
« That the Defendant was indebted to him in ſuch a Sum, as 


6 pears by Agreement bearing Date fuch a Pay.“ 


This was alledged to be a | Graded foal Objeckion. and alw 


as 
allowed; the 3 not 58 poſitive, as the. * 1 8 Tequaes it“ 126. 1. 
to be. N 9. 9 2 


"Faw MANSFIELD 4 chat; 7 chis was a ſettled Point, 
it muſt be adhered to: But He owned, He was not ſatisfied with 
the Reaſon of it. For if the Party had ſworn poſitively, „That 
the Defendant was indebted to him in ſuch a Sum,” fr 


is adding 
the Words of Reference would not excuſe him from Perjury, if 7 


the Fact ſhould be untrue. 


But Mr. Juſtice Dzx150N obſerved, that vaſt Numbers 

of ſuch Affidavits had been held inſufficient ; and the Defen- 
dants had always been diſcharged on common Bail, where the 
Athdavits were only couched in Terms of Reference: For that 


the Act of Parliament required pg/tive Oath of the Debt; whereas 
ſuch Affidavits cannot be faid to be poſitive Oaths of it; being 


only expreſſed in Words of Reference to ſomewhat es and not in : 
Terms of abſolute Aſſertion. 


RuLE made ABSOLUTE "ths * 
the DEFENDANT on Common Bail. 


See before p. 655. Pomp v. Ludvigſn M. 1758. 32 G. 2. 
B. R. where this Paint was fully ſettled . to Mr. 


Juſtice Deniſen's Opinion, though not to Mr. Juſtice 
Foſter's. 1 have there collected all the Caſes on this Head.* 


V. poſt Barclay et al. v. Hunt, NI. 1700. 7 7 G. 3. 
PaxrtIv. Vor. III. Tii Rex 


* * r 
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Monday, 28 
Nov. 1763. 


The ſame 28 


Nov. 1763. 


** 4 


ö 


Rex verſus Inhabitants of St. Peter's in Dorcheſter, 


This Caſe is already publiſhed, in my SETTLEMENT Cacxxs in 
Quarto, N“. 165. Page 513. 


Pullen ver/us White. ; 


HE Queſtion was, Whether the Defendant was or was 


* not intitled to be diſcharged upon Common Bail, on 


0e 4, 5 W. & M. c. 21. and the Rules of Court made ſubſequent 


« to it; upon theſe Facts, viz.” | 


The Defendant had been arreſted by virtue of a Writ taken 


out four Days before the End of Eaſter Term laſt, RETUrRN- 
ABLE on the laſt Day of the hen next (and now laſt) Trinity 
Term. The Arreſt was within two Days of the End of the ſame 
Eaſter Term, wherein the Writ ifſued. The Defendant re- 
mained a Priſoner in Cuſtody of the Sheriff till after the End of 
Trinity Term following, without being charged with any Decla- | 


ration. And then He applied to a Judge, to be diſcharged upon 


Common Bail: But the Judge, having ſome Doubt, ordered it to 
be moved 27 Court. a 


Accordingly, Mr. Solicitor General / Nerton did move the 


Court on Behalf of the Defendant, and prayed that He might be 
ditcharged on Common Bail; and had a Rule to ſhew Cauſe 


why He thould not be kW, 
Mr. Walter now ſhewed Cauſe againſt this Rule. 


The Queſtion depends upon theſe Words of the ſecond Clauſe 


of 4, 5 W. & M. c. 21. (“ That if any Defendant be taken r 
« charged in Cuſtody upon any Writ out of the Courts at We/- 
* minfler, and detained in Priſon for want of Sureties for his 
« Appearance thereto, the Plaintiff may before the End of the 


„ NEXT Term after ſuch Writ or Proceſs thall be RETURN- 
„ ABLE, declare againſt ſuch Priſoner &c;”) and upon the 6th 


Clauſe of a Rule of this Court, made in Eafter Term 5 W. & M. 


( That the Declaration be not filed before. the End of the next 


«© Term after the Writ or Proceſs by which the Priſoner was 


1 « taken 


Mich. Term 4 Geo. 3. B. R. 1440 

« taken or charged in Cuſtody is returnable; and Affidavit made 
« and filed thereof before the End of of 20 Days next after 
« ſuch Term, the Priſoner ſhall be diſcharged on Common Bail 


ſigned by a Judge; together with the under mentioned Rule 
of Tr. 2 G, I. 5 15 


Mr. Solicitor General cited and relied on a Caſe of Long v. 
Murrel, M. 14 G. 2. 1740. in this Court, as a Cafe directly in 
Point for him, and determined unanimouſly by the Court, after 
ſolemn Diſcuſſion and Deliberation. | NS 


[But that was a Caſe where the Defendant was not in Cuſtody 
of a SHERIFF (as this Defendant is,) but of the MARSHATL, 
(o whom He was committed by virtue of a Habeas Corpus 
brought by Him, to remove himſelf from C. B. where the Plain- 
tif's Action was originally brought :) And the Court determined 
| it upon a Rule made in Trin. 2 G. 1. 1716. That if a De- 

fendant be committed to the Marſhal, or charged in Cuſtody | 
of the Marſhal; ox charged or committed, by virtue of the 
© Proceſs of this Court, to the Cuſtody of any SHERIFF or 
ther Officer whatſoever, at the Suit of any Plaintiff ; and ſhall 
" fo remain in Cuſtody for two Terms; and the Plaintiff ſhall not 
declare againſt the Defendant within that Time; That then 
* ſuch Defendant after the End of the ſecond Term after sucH 
* IMPRISONMENT, ſhall be diſcharged out of the Priſon where 
He ſhall be detained, on filing Common Bail figned by One 
* of the Juſtices of this Court, without giving Notice to the 
* Plaintiff or his Attorney.” In orHER Reſpects, the Caſe 
ited was the /ame with the preſent: For, that Writ was taken 
wt in Eaſter Term 1740, and was returnable on the laſt Da 
t Trinity Term following, (as this is;) And that Defendant 
vas taken in Faſter Term, (as the preſent Defendant was,) and 
moved Himſelf by Habeas Corpus before the Writ upon 
wich He was taken was returnable. The Court, in that Caſe, 
rounded their Opinion upon the Words of that Rule of Jin. 
6. 1. And ſhall remain in Cuſtody for two Terms: And in 
tue of thoſe Words They ordered the Defendant to be diſ- 


darged.) 


Tu our were of Opinion, an the preſent Caſe, like- 
"ie, that the Defendant ſhould be diſcharged on filing Com- 
Bail; Lord Mansfield faying, that there was no Difference 
%s Reſpect) between the Man's being in the Cuſtody of 

de Serif, and his being in the Cuſtody of the Mar/tal. 


* 
. 
i 


ORDERED 
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Mich. Term 4 Geo. 3. B. R. 


— hey 


OxrDrrED that the Defendant be abap 
out of Cuſtody of the Sheriff, on filing Con- 
mon Bail. 


- The End of Michaelmas Term 176 3. .. 


' Memorandum— 


There were.only THREE Judges of this Court during 
this whole Term. 


Hilary 


Hilary Term 
4c 3. BR 76 | 
or Jose Yares, (being appointed a Juen of thisMmy, = 


Jan. 1764. 


” 


Court, ) went out Serjeant, this Day. 


Sir Joszru YaTEs took his Place as Jupcr of this Tay 24. 


Jan. 1764. 
Court. 
DER ry — 
Farris, Executor, verſus Jones Thugs 


Jan. 1764. 


"NN a Queſtion, © Whether an Executor ſhould be permitted 
( to diſcontinue, wITHOUT Payment of Coſts.” 


Mr. Afpurſt, for the Plaintiff-Executor, urged that an Exe- 
cutor ſhould not pay Coſts in any Inſtance excepting One; vix. 
Where He had brought an Action as Executor, which He might 
have brought in his own Name: For which, He cited Sir F, S. 
b32. Portman v. Came. Cr ITS i 2 


But Tux CourT were clear, that the giving an Executor 
Leave to diſcontinue, was a Matter of Diſcretion in the Court; 
And that They ought nat to give him ſuch Leave, in any Caſe 
where He had 4nowingly brought his Action wrong, unleſs He 


would conſent to pay Coſts.* | * V. poſt, 
| e : 155 585 3 13 Ex- 
Whereupon Mr. Aſpurſi agreed to take his Rule for Leave to cer 'y. 
continue, vpor Payment of Ces. Ne —_ 12. 5 
A RvuLE was granted Acco” r. : 
Part IV. Vor, III. . Weſt 


> 


Tueſday, 112 Rex vwer/us Inhabitants of Salford. 


Wedneſday,  _ Rex wver/us Bankes, Eſq; et all. 


V. 11 G. 1. Bankes, Eſq; Lord of the * LEET for the Burrough Manor or 
c. 4+ 33+ Lordſhip of CoRFE-CASTLE inthe Iſle of Purbeck in the County 


— 


1452 9 Hil. Term 4 Geo. 3 B R ä 


Weſt werſus Radford. 


"HE Declaration was filed on the laſt Day of the ſecond 

Term after the Return of the Writ: But the Notice 5 
plead was only given a little before the Eſſoin-Day of the follow- 
ing Term. | i 


The Defendant had objected that this was irregular; for that 
the Notice 8 ought to have been given before the End 
of the ſecond Term, as well as the Declaration filed before that 
Time: And the Defendant had obtained a Rule to ſhew Cauſe 
why the Proceedings ſhould not be ſet afide for Irregularity, 
-with Coſts. 2 . e 


But it was holden to be well enough; Mr. Oven certifying it 
to be the Practice. And he 


Tux CovkT diſcharged this Rule, with Cofs. 


3 NE” . , : on 


jan. 1704. | 

Ię̃nũis Caſe is already in Print, in the Quarto Edition of my S- 
TLEMENT-CASES, Ne. 166. Page 516: Where it may be 
ſeen at large. VVV 


— 
— 


8 


*— 
* 


1 Feb. 1764. 


Iro N Monday, the laſt Day of laſt Michoelmas Term, 
b Mr. Morton ſhewed Cauſe againſt a Rule, made upon John 


of Dorſet, and alſo upon Robert Hann Steward of the ſaid Leet, 
and alto upon Henry Bankes, Eſq; the Bailiff of the ſaid Leet and 
Burrough, and alſo upon David Hibbs the Deputy-Bailif of the 
ſaid Leet and Burrough ; and alſo upon John Biſhop, Jobn Welſh, 
George Burgeſs, Chriſtopher Summers, James Hayward, George 
Clarke Butler, William Havelland, George Beſt, Jobn Briggs, To- 
mas Edmonds, Robert Cole, George Oſinond, William Butler, Tho- 
mas Oſmond, David Ralls, Fohn Stockley, Thomas Caiſb, M. ham 


Norman, Thomas Norman, William Ralls, Jobn Roe, John Roe, jun. 
VVöV'l; | Henry 


8 


— 


Henry Moſs, and Robert Beere, the Fury ſummoned and ready to be 
returned to the ſaid Court of the ſaid Leet on the 25th Day of Oc- 
ber laſt; to ſhew Cauſe why a Writ or Writs of Manpamvus 
ſhould not iſſue, directed to them, requiring them the ſaid Lord of 


the Burrough and his ſaid Steward to hold a Court Leet in and for 


the aid Burrough, Manor or Lordſhip of Corfe-Caftle; and requi- 


cing the ſaid Henry Bankes,”or in his Abſence'the ſaid David Hrbbs, 
to return and deliver unto the ſaid Cour T-LEET the PAN NEI. 


„Lis T of the 70 by him the ſaid David Hibbs ſummoned on 
the 24th Day o 


WEAR THE SAID JURY, and alſo requiring them the aforeſaid 
JoxoRS % impannelled and ready to be returned as aforeſaid, to be 
ſworn in due Form at the aid. Court, and then and there to PRo- 


cxxD TO THE ELECTION of @ MAYOR of the ſaid Burrough of 


Corfe-Caſtle for this preſent Year, and to do every Ae neceſſary to 3 


de done by them or any of them reſpectively for that Purpoſe, 
xccording to the Form of the .Statute in ſuch Caſe made and 


provided. 


Taz Cavst then ſhewn 'by Mr. Morton was not upon the 
Merits : (for which, ſee the Cafes of Tintagel, Hil. 8 G. 2. B. R. 


and Rex v. Newſham et al. Common-Council-Men of Carmar- 


then, P. 1755, 28 G. 2. B. R.) He only objected to the Want 


of NoTice to .the Mayor de facto; who ought (He faid) to 


have been made a Party to this Rule, being in Poſſeſſion of the 


ce already; and ought, in common Juſtice, therefore to be 


heard in Defence of his Right, before the iſſuing of a Mandamus 


to proceed to the Election of another in his Stead. 


October laſt; and requiring Him the ſaid Robert 
Hann, at the ſaid Court ſo to be holden, in the uſual Manner to 


Hil. Term 4 Geo. 3. B. R. 145 3 


And He cited the Caſe of St. Michel, Rex v. * Scawen, in* Or rather 
Michaelmas Term 1753. 27-G. 2. [See the Rule-Book of Monday Net Lord 


next after 15 Days of St. Martin, .27.G. 2.] Where this Matter 


4 Arundel of 


vas ſettled upon long Argument and ſolemn Determination, as whowasLord 


He ſaid. [But I doubt of the Solemnity of it; becauſe, though * the Manor. 


I was in Court upon that Day, I took no Note of it. Lord 

Ch. J. Lee was then abſent.] ö 1 N 
Tux CourT were of the ſame Opinion, in the preſent 

Caſe; and ordered, that the Rule ſhould be amended by inſerting 


he Name of Mx. Pzics.the Mayor de facto; and that He ſhould 


be ſerved with it. | 


Afterwards, (viz. on Saturday laſt, 28th January,) Mr. Mar- 
n, on Behalf of the Defendants, ſhewed Cauſe againſt making 
e Rule abſolute. . : 1 : 


I 


1454 y Hil. Term 4 Geo. 3. B. R. 


He infiſted (1ſt.) That this Election of the Mayor de facto was 
NOT APPARENTLY and CLEARLY ſuch a One as was merely co. 
Tourable only and void: (2dly.) That if it was, yet the Proſecutorz 
would not be intitled to this pecial Mandamus, but only to 2 
general One. FW YT Hs WS” 


To prove the 1ſt. Point, That only ſuch an Election can he 
*« a ſufficient Foundation for the Court's granting a Mandamys,” 
He cited the abovementioned Caſe of Tintagel, H. 8 G. 2.8B.R 
where Paſkow Hoſtins and Robins, were the Contenders for the 
Mayoralty ; and Robins was the Mayor de fatto ; and the other 
applied for the Mandamus, which was in that Caſe granted: But 
the Court declared againſt granting ſuch a Mandamus, if they 


| ſhould conceive the leaſt Doubt in the World concerning the 


| Lawfulneſs of the pretended Election, and unleſs it was the 
cleareſt Caſe imaginable; and profeſſed, that they would 107 
grant the Writ, previous to an Information, ut where it ſhould 
appear to be @ very clear Caſe that there had not been a due 
« Eleftion.” For if there was any Doubt concerning the Law- 
flulneſs of the Election that was ſet up, the Truth of it ought to 
be left to be tried in an Information in the Nature of a Nu 


Wearranto. 


Lord MANSFIELD propoſed, that the Counſel for the 


| Defendants ſhould file their Afidavits; that the Proſecutor's 
Counſel might be able to judge, Whether, upon the Affidavits 
on both Sides compared together, it was a doubtful Election and 
fit to be tried upon an Information in Nature of a Quo Warrants; 
Or whether it was a mere colourable Election and clearly void. For, 
if the former ſhould prove to be the Caſe, the Court ought not to 
grant a Mandamus: In the latter Caſe, They ought. But ſtill, 
He aid, this 8PECIAL Mandamus, which confined it to the very 
Individuals who were ſummoned on the 24th of Oclober, was 
certainly wrong: So that the Rule can not be made abſolute in its 


Whereupon Mr. Morton conſented to file his Affidavits: 


And Mr. Serjeant D vy, who was for the Proſecutor, inti- 


mated that if He ſhould find it to have been only a doubtful or | 
N. B. ln a que/tionable Election, He would not purſue the Rule any further.“ 


Caſe of Rex 
Caic; and the Corporation was without a Mayor. Otherwiſe, he faid, It would net have been granted. 


ADJOURNED, 
for a few Days. 


RE , Four | 


v. Holmes, H. 9 G. 2. B. R. Lord Hardwicke mentioned the Caſe of Tintagel as the only Caſe 2 | 
| ſuch a Mardamus had been granted: And he ſaid, The Reaſon of it was, becauſe it was a guize 44e 


* 


5 Hil. Term 4 Geo. 3. B. R. 1455 | 


Four - Dive afterwards—Mr. Serjeant Davy, having read over 
the Affidavits filed on the Part of the Defendants, was content 
to give up his Rule, in Caſe the Defendants would not inſiſt 


upon Cofts. 


But Mr. Bankes not being willing to quit his Claim to Coſts 
on the Rule being diſcharged, that Point was litigated. | 
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Tux Cour, having heard both Sides, thought it rea- 
ſonable, upon the Circumſtances diſcloſed to them, to diſcharge 
the Rule without Coſts. 


RULE DISCHARGED. 


Tullett verſas Linfield. rok, E 


U p ON Maſt o/ter Owens's Report concerning the Regularity of 

4 a Judgment, the Queſtion was, Whether a Month's 
„ Time to plead, (which had been given to the Defendant by a 
* Judge's Order,) ſhould be underſtood a Calendar Month, ora 
" Lunar One.” 


The Attorney for the Plaintiff, 3 it in the latter ; 
senſe, had ſigned Judgment after 4 Weeks were expired, but 
within the Calendar Month: Which the Defendant complained 


* as an Irregularity ; ; and it Was, « Courſe, referred to the 
aſter. | 


Taz Cove were acenimoully nnd clearly of - Opinion, 
— That it was to be underſtood a Lunar Month, or 1 80 Weeks.“ 


„5 faid that in all kgal Proceedings, a Month means s four : 
eko. 


"On Qware impedits indeed, Six Months are underſtood to be 
ſix Calendar Months. But that is (as Mr. Juſtice Vilmot obſerved) 
| becauſe it is manifeſt from the Words of the Statute of 13 E. 1. 
( 2.) c. 5. that by fix Months, Half a Year is there meant. 
* The Words are—If He recovers his Preſentation within fix 
* Months, Damages ſhall be given to Half a Year's Value only.” 
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And Mr. Juſtice DRNISON ſaid, there Was a Distinction 
between the Temporal and the Eccle r 84880 in nverproting 
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Hil. Term 4 Geo. 3 B. R. 


*P. 345, of 
this Act for 
e the Relief 


4 of inſol- 


this Term © Month: The former underſtands it to be Lunar , 


the Latter, to be Calendar. 


Per Cur unanimouſly 


RULE DISCHARGED. © 


Rex wver/us Juſtices of the Peace for the City , of 


London. | 2 


\ | R. Dunning, ſupported by Mr. Attorney General Norton 
moved for a Mandamus to be directed to the Juſtices, to 


proceed upon a Matter depending before them, upon an Appli- 
cation regularly made to them before the Repeal of the 46th 


Clauſe* of the Act of 1 G. 3. c. 17. by the Act of 2 G. 3. c. 2: 
Which Application had been duly and in due Time made by Jane 


Lawry againſt William Milner, a Debtor in their Priſon, upon 


vent Debt- the Compulſory Clauſe in the former Act, then ſub/iſting in its 


« rs. 


full Force; and upon ſuch Application, All the Requiſites had 


been complied with by all the Parties concerned; and Milner had 


appeared, and given in a Schedule of his Effects on Oath, and 
had affigned them over for the Benefit of his Creditors ; But the 
Court of Quarter-Seſſions, in whom Juriſdiction was thus pro- 
perly attached before the Repeal of the Clauſe, voluntarily and 
without Neceflity or ſufficient Reaſon, and without the Deſire 


or Conſent of any of the Parties, aDJoURNED the Matter till a 


Day which was /ub/equent. to the Time when the Repeal of the 


taid Compulſory Clauſe 700k Place. 


They urged, that as the Juriſdiction was fully ATTACHED in 
the Juſtices, 0e the Clauſe /ub/ited; And as the Parties con- 
cerned had exactly complied with all Requiſites; And as the Pri- 


loner had ſworn to his Schedule, and actually aſigned his Effects 


for the Benefit of his Creditors, and thereby e Himſelf of 
his All, and rendered Himſelf /ubjef to Felony if forſworn; it 


would be hard upon all the Parties, if the Repeal ſhould be con- 


ſtrued as meant or intended to 7nclude this Caſe ; but particularly 


hard upon and exceedingly injurious and cruel to the Priſoner, it 
He ſhould not, after all this, be intitled to his D:/charge out of 


Priſon. Therefore They inſiſted, that the Repeal did not extend 
to this Caſe, according to the true Intention of the Legiſlature. 


And it would be contrary to Law and Juſtice, that the Act of « 
Court ſhould work a Wrong to the Party. The Juriſdiction was 
fully attached in the Court of Quarter-Seſſions, upon the Appea- 
rance of All the Partizs on the 26th of September, and their 
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complying with all Requiſites. Then the ſaid Seſſions adjourned 
it to the 19th of Ofober ; which was {till within Time; for the 
Repeal takes Place only from and after the 19th of November 
W (1701 ) And All the Parties then attended, and had done every . 
Thing incumbent upon them. But on this 19th of October 1761, — 
me Lord Mayor declared, that He had promiſed one Webſter, an. 
Attorney concerned againſt Milner, That Miner ſhould not be 
« diſcharged that Day.” Whereupon the Court of Seſſions re- 
manded Milner: And then the Repeal took Place, But as this 
was the Act of the CouRT, they ought to proceed to do all ſub- 
ſequent Acts, and complete the Juriſdiction once attached in them. 
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But Lord MAN SPIEL D was very clear, and Ali the Reſt 
of the Court concurred with Him, That 2 Juriſdiction Now = 
remained in the Seſſions.” OTB ARE FS, 


Great Inconveniences were found to ariſe from this compul- 
ſory Clauſe. The Legiſlature had the whole Affair under their 
Conſideration: And They have not thought fit to reſerve any Ju- 
ridition to the Juſtices, after the 19th. of November 1761. 
Their Words are, That from and after that Day, ſo much of 

the former Act as relates to Creditors compelling Priſoners 
charged in Execution to deliver up their Eſtates, and to ſuch 
* Priſoners being thereupon diſcharged, ſhall be and the ſame is 
* hereby REPEALED to all Intents and Purpoſes whatſoever.” + 


— — — 
7997 — 
wok 


And it is plain, that They doubted ©© Whether thoſe Words 

* would not have extended ſo far as to render the Priſoner free 

from a Proſecution for any Perjury committed upon that Clauſe; 

* prior to the Repeal :” For They add an expreſs Proviſo, * That 

| this Act ſhall xo extend or be conſtrued to extend to pardon, 
indemnity or diſcharge any Perſon who hath incurred, or before 

* the ſaid 19th Day of November 1761 ſhall incur any Penalty 

* or Forfeiture by committing any Offence againſt the faid Act 

of the firſt Year of his preſent Majeſty's Reign; but that every 

* ſuch Offender ſhall be /rable to the Forfeitures and Penalties 
incurred, or before the ſaid 19th of November 1761 to be in- 

curred, under the faid Act, as if the ſaid Act had not been re- 

* pealed, and had continued in full Force.” % 
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Therefore, whatever may be the Hardſhip of this particular 
ae, We have no Foundation to ſupport our iſſuing ſuch a Max- 
nus as is prayed. . 
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Mondiy,6 Rex verſus Inhabitants of Winterbourn. 


— 


This Caſe is already printed and publiſhed in the Quarto Edition 
of my SETTLEMENT CasEs, No. 167. Page 520, 521, But 
there is a ſmall Error, in ſaying, © that Mr. Selwin and Mi. 
Vernon had obtained the Rule: It ſhould be, Mr. San 
* and Sir Fletcher Norton.” es 5 


, 


Sunday, Rex verſus Inhabitants of St. Andrew's, Holbourn, and 
I 3 us 


N Friday 11th November 1763, Mr. Solicitor General /Nyr- 
ton moved for a Certiorari, to be directed to the Juſtices of 

Peace for the County of Middleſex, to remove into this Court an Or- 
der of Seffions, made by them at their laſt Hzc4s's-Hall Seſſions, 
quaſhing a Scavenger's Rate, and making a new One. And he 

_ prayed this Certiorari, notwithſtanding the Clauſe in the Act of 
2 V. & M. . 2. c. 8. § 12. Which fays, © That Perſons ag- 
* grieved may have Recourſe to the General Quarter-Seſſions of 
the Peace to be holden for the Place wherein the Matter of 
« Grievance doth ariſe; And that Heir Determination and Order 
„therein ſhall be FINAL, without any Appeal to ANY other Court 
« whatſoever,” And, to juſtify his Application for it, he cited | 
Rex v. The Inhabitants of St. Leonard's Shoreditch, Tr. 11 G. 1. 
B. R. [reported in 1 Sir F. S. 630.] And alſo a Caſe between 
St. Jobn's Pariſh and St. Fames's Clerkenwell; (without menti- 
oning when it was determined, or where to be found.) 


* 


A Rule was then made to ſhew Cauſe: 


« 


And on the 21ſt of the ſame Month, That Rule was made 


abſolute (without Defence.) 


The Order, being accordingly now removed hither by Cert: 
orari, appeared to be an Order made by the Juſtices of Peace for 
the County, of Middleſex, at a General Quarter-Seſſton of the Peace 
holden by Adjournment at Hicks's-Hall upon the 18th of October 
in the Third Year of King George the Third, upon the Appeal of 
ſeveral of the Inhabitants and Houſcholders of the Pariſhes of St. 
Andrew Holbourn, above the Bars, and St. George tbe Martyr, 
againſt a SCAVENGER'S Rate made upon the Inhabitants of the 


ſaid Pariſhes for the Year 1763, according to a P e 


— 
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Four Pence in the Pound, and confirmed by two Juſtices of Peace 
for the ſaid County; which Appeal ſet forth, That the ſaid 
Rate or Aſſeſſment of Four Pence in the Pound was too high, 
« and that a Rate of Three Pence in the Pound, together with 
« the Surplus in Hand, would raiſe a ſufficient Sum ; and that 
the impoſing a higher Rate was therefore prejudicial 'to the 
« Appellants, and illegal, and that they were thereby aggrieved:” 
On hearing which Appeal, and Counſel on both Sides, and ex- 
mining Witneſſes on Oath, and duly conſidering all Circum- 
ances, The Court of Seſſions guaſh the ſaid Rate of Aſſeſſment, 
and thereupon make, ſettle, impoſe and ſet a MM] Rate or Aﬀeſſ- 
ment according to a Pound Rate at Three Pence in the Pound 
for the ſaid Year, upon the Inhabitants of the ſaid Pariſhes ; and 
appoint, impower and require the Scavengers to demand, gather 
and collect ſuch x EM Rate or Aſeſ/ment of and from all and every 
the faid Inhabitants of the ſaid Parithes, in the Manner therein 
particularly ex preſſed. 85 5 
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The Exception. taken to this Order, by Sir Fletcher Nortong 
now Attorney-General, and Mr. Coxe, was, that the Juſtices 
at the Quarter-Seſſions have exceeded their Furiſdiftion, in taking 
upon themſelves to make a NEW Rate; Whereas they have no 
Power to do any Thing more than . that which was 4p 
pealed from, if They ſhould find that the Appellants were really 
aggrieved by it. %% Lo nike Do won” 


Mr. Stowe, on the other Side, endeavoured to ſupport the Or- 
der of Seſſions, by comparing it to the Caſe of an Appeal from 
a Poor's Rate; upon which, the Juſtices at Seſſion 2 it in 
their Diſcretion (as He alledged,) either to make a new Rate them- 
elves at Seſſions, or to remand it to the Church-Wardens and 
Overſeers for hem to make a new One: In Proof of which Aſ- 
lertion, He cited the Caſe of the Pariſh of St. Leonard, Shore- 
atch, in 2 Salk. 483. in Point. VV 


bing * ( er wey, © puppy, SD WW 


And He obſerved and urged, that by the 12th Section of 2 Y. 
S M. fe. 2. c. 8. the Juſtices in their Quarter-Seſſions are im- 
powered to hear and determine all Matters to them complained of; 
And their Determination and Order therein is made FINAL. 


However, if this Part of their Order which ſettles a new Rate 
ſhould be eſteemed going a Step further than their Juriſdiction 
f extends, yet their Order is at leaſt good / far as relates to the 

WASHING of the former Rate. „5 1 nes 


: But Mr. Attorney-General and Mr. Coxe replied, that a Poor's 
ate differed very much from a Scavenger's Rate: For the former 
ParT IV. Vor. III. Mmm IEEE 
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in Salk. 483. had been always complained of; and is referred to 
and expreſsly contradicted by the 17 G. 2. c. 38. $6. 


43 Elia. c. 2. to take ſuch Order, upon an Appeal from 1 


and have Themſelves made a NEw Rate, which They had no Pre- 


Officers and the Body of the Inhabitants, who are charged with 


_ fulted in it. 


Opinion, that the Juſtices at their Quarter-Seſſions had 10 
Power to MAKE his NEW Rate; and quaſhed their Order u 4e. 


is by the 43 Eliz. c. 2. to be made by the Church-Wardens and 
Overſeers; the Latter, by the before- mentioned Act 2 V. & J,. 
c. 8. F 10. is directed to be made and ſettled by the Conſtables 
Church-Wardens and Overſeers and Surveyors of the Highways, 
and ſuch other ancient INHABITANTS as according to Cuſtom ae 
uſually preſent at the Election of Pariſn- Officers, or the greate- 
Number of them preſent. N e 


They alledged alſo, that the Caſe of St. Leonard's, | Shoreditch, 


. - Beſides, the Quarter-Seſſions have Power given them by 


Poor's Rate, as to them ſhall be thought convenient: And the 
« ſame is to conclude All the Parties.” [See Set. 6. 


But 30 ſuch Power is given to them by hie Statute of 2 V. & 
M. c. 8. Even the 12th Section of it only impowers them * to 
«© hear and determine all Matters to them complained of, concern- 
ing Grievances by ſuch Scavenger's Rates &c: And svucu their 
Determinations and Orders are to be © final and without Appeal,” 
But in the preſent Caſe they have gone beyond their Boundary ; 


tence of Authority to make; For, it is to be wade by the Pariſh- 


the Payment of it: Whereas this zew Rate of Theirs, would, 
upon the Suppoſition of it's being a good One, finally and without 
Appeal bind All the Inhabitants, without their being even con- 


THis Order is therefore a' bad One, and muſt be quaſhed 1 
toto, and not for the latter Part only. And there is no Harm in 
this: For, if there be an Overplus, it will go in Aid of the next 
Year's Expence. But, on the other Hand, if the old Rate was 
to be vacated, after the Scavengers have made their Contracts for 
the whole Year under it; That might be attended with great In- 
convenience. | 12 . 70 ” | _ + 5 *Y FI : 

Tux Coukæ, being perfectly ſatisfied by what had been 
urged by Mr. Attorney General and Mr. Coxe, were clear in their 


| ; 
ORDER. of SESSIONS QUASHED 77: tolo. 
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Rex verſus Lyon. 


N Thurſday laſt (the gth Inſtant,) Mr. Clayton, on Behalf 
of the Proſecutor, ſhewed Cauſe why the Recognizance of 
the Bail ſhould not be diſcharged. *. e 
"TM Caſe was this—LVON was indicted at Hicks's-Hall, for 
Perjury ; and removed the Indictment hither by Certiorari; pre- 


— 


Monday, 13 
Feb. 1764. 


* V. ante, 


p. 10. 


vious to the iſſuing whereof, He entered into Recognizance with 


two Snreties, as uſual, to appear and plead in the next Term, 


« and to give Notice Trial, and go to Trial in or at the Sit- 


« tings after ſuch next Term, unleſs the Court ſhall otherwiſe 


| « fdiret;” which Condition this Man was ſo far from perform- : 


ing, that He neither gave Notice of Trial, nor went to Trial 
either in or at the Sittings after the Zhen next Term; and, in 


the ſubſequent Term, though He did then indeed give Notice of 
Trial, yet inſtead of going to Trial, He withdrew his Record: 
So that this Recognizance was clearly and indiſputably become 
FORFEITED ; and was agreed by Mr. Store, of Counſel for the 

Bail, to be ſo. But after this, the Proſecutor had moved for 


Cofts againſt the Defendant Lyon, for not going on to Trial after 


He had given Notice that He would do ſo: Which Coſts had 
been actually taxed, and then regularly and duly demanded of 
Lyon; And upon Non-Payment of them by him, the Proſecutor 
had obtained and executed an Attachment againſt him; And He 
was now in Cus roDY upon this Attachment for his Contempt in 


not paying them. 


But, with Regard to the Merits of the Proſecution, the Defen- 


dant had given Notice of Trial in the follrwing Term, and went 


to Trial according to ſuch Notice; and was ACQUITTED. 


Mr. Srowe, on Behalf of the Bail, inſiſted that the Proſecutor 


could have ut One Satisfaction for theſe Coſts ; tlio He might 


have either required them of the Bail, or taken the Principal in 
Execution: But having made his Election to proceed againſt the 
Perſon of the Principal, and gotten his Bopy in Execution, He 


was not afterwards ſtill at Liberty to proceed againſt the Baz/; who 


remained 79 longer liable, after ſuch Election made by the Proſecutor, 


to proceed againſt the Perſon of the Principal; notwithſtanding 


the Recognizance being (as He confeſſed it was) actually forfeited. 


Mr. | Clayton very ſtrongly urged, that, as the Recognizance 
0 acknowledged to be aui forfeited, the Bail ought not, in 


oint of Law or Reaſon, to be dr/charged from it, till theſe Coſts, 
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Vas deter- 


Ke v. Sicher, thus“ Ir the Defendant proſecuting ſuch Writ of Certiorar 


* 


which were ſolely owing to their Principal's own 22 Defaul. 
ſhould be paid to the Proſecutor. 5 


Tur Cour, as then adviſed, were inclined to think 
that the Proſecutor, having made his Election to proceed againſ} 
the Perſon of the Principal, and having taken his Body in Ex. 
ecution, could not, after that, take further Remedy againſt the 
Bail. ; 


However, They gave Mr. Clayton a Day or Two, to look 
into it. | 3 
ADJOURNED, 


Mr. Clayton, now, again inſiſted, that the Recognizance ought 
not to be diſcharged, l the Proſecutor be paid the Coſts He 
incurred by the Defendant's not proceeding to Trial according to 
his Notice. . | 


And he urged, in particular, that by the Statute of «5, 6 JV, 
M. c. 11. § 3. © If the Defendant proſecuting the Writ of 
« Certiorari be convicted of the Offence for which He was in- 
. *« dicted, the Court ſhall give reaſonable Cofts to the Proſecutor | 
Fe; which Coſts ſhall be taxed according to the Courſe of the 
«© Court: And the Proſecutor, for the Recovery of ſuch Coſts, 
„ ſhall within ten Days after Demand made of the Defendant, 
and Refuſal of Payment, on Oath, have an Attachment granted 
K againſt the Defendant, by the ſaid Court, for ſuch his Con- 
«« tempt; And the ſaid Recogn:zance ſhall xo be DISCHARGED, 
TILL the Coſts ſo taxed ſhall be Pain.” 5 


Therefore this Recognizance ought not, he ſaid, to be dil- 
charged till theſe Coſts ſhould be paid. „ 


Mr. Stowe, for the Bail, alledged that this Act of Parliament, 

made To prevent Delays of Proceedings at the Quarter- Scion 

« of the Pracr,” relates only to Quarter-Seſſions, not to Indict- 
maents for Perjury found at Hicks's HALL; which is before 

* ind ſo it the Juſtices as Juſtices of OYER AND TERMINER.* 


e Beſides, This Clauſe, now inſiſted upon by Mr. Clayton, begins 
Rd 5 x. be CONVICTED of the Offence for which he was indicted, then 
— « the ſaid Court of King's Bench ſhall give reaſonable Coſts to 
« the Proſecutor, if He be the Party injured, or a Juſtice Ec, ot 

«« other Civil Officer proſecuting as an Officer:“ Whereas this 
Defendant was z, convifed; but, on the contrary, was acquittec. 


More- 
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Moreover, the Colts 47 preſent in Queſtion are not Coſts within 
the Act of Parliament, even the Defendant had been convicted. 


Theſe are Coſts for not going on 70 Trial; and the Attachment and 


within the Terms or Meaning of the Recognizance. 


afually forfeited ; and the Proſecutor had had Coſts taxed to Him 


in Cuſtody is 220 real Satisfaction to Him for the Coſts;) there was 
no Reaſon for their di/charging the Recognizance : For there is 


no Pretence for Perſons to ph For A Favour, without firſt doing 


Mice. 
Wherefore 


Len ane was Irer. DISCHARGED. 


IN Friday laſt (the roth Inſtant) Dx. Corn, i in Con- 


gative Court of the Archbiſhop of Canterbury, to ſhew Cauſe why 


" tament of Sarah Elizabeth Angelica Latour Widow deceaſed, 
* of bis RENUNCIATION of the faid Will; and to grant a Pro- 


„in the ſaid Will. , 


The Doctor Rated the Tacts to have been as  follows— 


The Teſtatrix 1 her Will made Three Executors, Two Py; 
Wom were his Client Anne Layton, and this Edmund Browne: 
hich Edmund Browne was alſo a Legatee in the Will, and a 


Fowne afterwards married. There were ſeveral Caveats entered, 
ny many Litigations about the Probate, and likewiſe about the 
Validity of this Will and the Codicils to it; In the Courſe of 
Par IV. Vor, III. Nun which 


But Tur Count held, that 48 the A was 


Patios, of a Rule of © Leave for a Civilian to attend,” 
eyed Cauſe againſt a Rule made upon the Judge of the Prero- Ze 


2 Writ of MAN DAMus ſhould not iſſue, directed to him, re- | 


quring him ** 0 ADMIT of the RETRACTATION of Edmund 
. RY One of the Executors named in the laſt Will and Teſ- 


Witneſs to it; and fo alſo was Mrs. Long, whom this Edmund 


Execution are All excluſive of this Act of Parliament, and not 


for the Defendant's neglecting 10 go on to Trial; and as He had 
received 79 Satigfaction for theſe Coſts, (for the Man's Body being 


Per Cuk.— The RuLs * to ſhew Cauſe why 
> 0 the Recognizance ſhould not be diſ- | 


8 3 . . 1 Tx 8 
Rex verſus Sir Edvard Simplon | Feb. 176.) 


* bate thereof with the Codicils annexed, to the ſaid Edmund 
© Browne and Anne Layton, being the ſurviving Exccutors named 5 
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which Litigations, this Browne was two or three Times ex. 


amined as a Witnels to prove it: And, in Order to render hin 
a good and unexceptionable JY7tneſs to prove the Will, He had 
no leſs than three Times formally RENOUNCED the Executorſh;s 


| 1 as well as releaſed his and his Wife's Legacies under the Will. 
i" There were ſeveral Sentences in the Prerogative Court in Favoy: 
1 of the Will and Codicils; and Afirmations of them by the De- 
| nts legates upon Appeal; and the Cauſe remitted to the Prerogative 
= Judge; And at length, after ſeveral Caveats, Sentences and Ap- 
| h peals, the Delegates had decreed © That Probate ſhould be im- 


«* mediately granted to the ſaid Anne Layton, under Seal:” And 
if the Judge of the Prerogative Court, being ready to give his Opinim 
5 (after the laſt Litigation of all,) was ſerved with the preſent Rule; 
1 againſt which, the Doctor now came to ſhew Cauſe. (So that, 
—_ in Fact, 20 Probate under Seal was yet ACTUALLY granted.) 


| | The Doctor inſiſted that the Judge of the Prerogative Court was, 
= after this Decree of the Delegates, merely Miniſterial, and had No- 
. dtz⸗ing to do but to carry the Sentence of the Delegates into Executim. 


IF He aſſerted, that by the Eccleſiaſtical Law and by the Practice 
1 5 | of the Eccleſiaſtical Courts, tis the conſtant and eſtabliſhed Rule 
5 NEVER #0 allow a Retratlation of a Renunciation made upon 
0 „ OArEH:“ Which the Renunciation at preſent in Queſtion was. 
He has ſworn that He has not intermeddled nor WII L inter- 
1 5 « meddle with the Effects of the Teſtatrix; but renounces all Right 
| Execution of the Will: So Help him God.” This the Doctor 


3 aalledged to be the ſettled Form of the Oath : And his Oath this 
10 Man root; and is conſequently bound to keep. It would be totally 
i againſt good Conſcience, to diſpenſe with this Oath, in any Cate 
i but where a Man has been drawn into it by Fraud and Impo- 


iinon.” :.-- 
| He infiſted that by both Canon and Civil Law, it was irre. 
trattable. ye, 8 e e 
By the Canon Law, a Renunciation ſponte facta deveſts the 
Right. (To prove which Point, He cited the Decretals and 
Linwood.) bf 1 | es 


By the Civil Law, any Renunciation ſhall bind. 


And He declared, that He had examined thalr Books, and could 
not find any Inſtance of a Retractation of a Renunciation upon Oath. 


Where an Executor does not renounce, but reſerves a Power to 
come in and prove; there indeed He may come in at any FOR. 


E 
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He mentioned likewiſe a Common-Law Caſe, Broker v. Char- 
ter, in C. B. Cro. Eliz. 92: to prove © that qui ſemel repu- 
« diaverit, ſhall not be afterwards Executor.“ There the Renun- 


ciation was only by Letter ; whereas in the preſent Caſe, it was 
upon Oatb. 


He acknowledged, that in a Caſe 1 Hayward and Day, a Pg 


trafation of a Renunciation was ſuffered : But that, He ſaid, was 


upon the Foot of Fraud and Impgſition; which He allowed to be 
a Cauſe ſufficient. 1 


Mr. Leigh, on the ſame Side, (viz. for Mrs. Lau and againſt 


the . cited Henſlae s Caſe, 9 Co. 37, 
111. Pawlet v. Freak: Which ſhews that by owr Law, if One of 


| ſeveral Executors proves the Will, this makes them a// Exe- 


cutors, even though the Reſt refuſe. Therefore (He ſaid) a Joint- 


Probate would not at all alter the Law: It will (till be exactly 


the ſame, as upon this /ingle Probate. Why then ſhould this 


Court o6/ige the ſpiritual N who ought nat, by their Law, 


8. and Harareſs : | 


to grant it after Renunciati on, to violate the Rules 4 rs 2 aurt, to 


vo * 


| Beſides, it may be attended with ld Conſe wences: For 
the Grant of Probate to this Edmund Browne will invalidate his 


and his Wife's Teſtimony given in Evidence to prove the Will; 


which may be overturned, perhaps, upon ſome future Conteſt 


about it. And many other I 


onveniencies may attend it. 


Mr. Attorney General / Norton FI contra, freed the Rule for 


"þ Mandamus, by arguing to the following Effect. 


Rene i is no Probate at all, , et granted to any Body. Therefore > 


the only Queſtion is W 


ether a renouncing Executor has a 


© Right to come in and demand Probate, at any Tune BEFORE | 


" Fal is at all granted to any One.” 


This Queſtion is not to be governed by the Canon or Civil, 


but by the Common Law. 


And by the Common Law, an ende who has renounced, 
has yet a Right to come in and demand Probate, : whenever He 


pales notwithpanding ſuch his Renunciation. 


g Co. 36. b. Henſlee's Caſe, is moſt explicitly ſo. ly. p. vj 


3b, of that Cale. ] 


4 Dyer | 


FI 
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Dyer 160 6. pl. 42. Brooke Ch. J. admits it. 
Hardreſs 111. Pawlet v. Freak in Point. 


The fame Doctrine is laid down by the Lord Chancellor, in 
3 Peere Williams 249. Robinſon v. Pett, in eee before * 
Talbot 1734. [P. 251. of that Caſe.] 


 Agreeable to which, is the Caſe at a Court of Delegates, re- 
ported in 1 Salt. 311. Houſe and Downs v. Lord Petre : (By 
which Caſe it appears that the Common Law Courts and the Spi- 
ritual totally differ on this Point; the Civilians, contrary to the 
Opinion of the Common Lawyers, holding a Renunciation to be 


Peremptory. N 


The temporal Courts formerly had, and many of them till have 
Power of granting Probate. [See Henſloe's Caſe 37 b. 38 a. b. ] 


The Statute of 31 E. 3. 1. did indeed Pt this Matter upon 
a different F. „ 


But even now, the Eci eft afvical Courts have FE a naked Power: 
AFTER they have done their Duty, they have no Further Power 
left in them. [See Henſhoe's Caſe 38 a. 1 


An Executor appointed by a Will! is to all Intents ans Purpoſes | 


an Executor, aſſoon as any One of the Executors therein named, 
Hall have proved the Will. 85 


It is a temporal Right : And the Juriſdiction of the eine 
Court, beyond what 18 founded upon the 9 is mere U/ur- 
5 ps 


The Exceatice 18 ve led with all the Pro erty of his Teſtator, 
before Probate: And He can do Oy Thing . Probate, but 
bring an Action. 


The Siegal Court therefore have no Buſineſs to e to 
prevent his obtaining Probate, which He has a Right to have. 


The Oath upon Renunciation is extrajudicial, and was impoſed 
without any Right or Authority: And the Doctor admits that 
their Courts may ab/ofve the Party from it, for * good Caule; 
(though, I own, I have no Notion of ſuch a Power of Abſolution, 
if the Oath was really 1 , 


The 
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The Teftatrix has conſtituted Both theſe Perſons her Execu- 
| tors; and the Spiritual Court has no Right to ſeparate them: And 
in Fact, Mrs. Layton is poor, has pawned the Effects, and has 
even been in Priſon; and we come, before any Grant of Probate to 
Her, and demand only to be joined with Her in it. 


Ir the Matter was doubtful, yet the Mandamrus ought to iſſue, 
and the Judge of the Spiritual Court be put to make a Return to 
it: And then it will come ſolemnly before the Court, upon 
Record. eee N 


To all which, Mr. Attorney added a very material Obſervation, 
« That Both theſe Perſons were Executors in TRUST only, and 
« had zo perſonal Intereſt in the Effects of the Teſtatrix.” 


N. B. The Charge of Inſolvency was retorted upon Browne. 


Lord MansFiELD—As Neither of theſe two Perſons have 
any Intereſt of their own, in the Effects; and Each charges the 
Other with Inſolvency ; and here is no Counſel at all on Behalf of 
the Ce/tuyg;-Trufts; It would be much the beſt Method, and moſt 

| apreeable to Reaſon and Prudence, that Adminiſtration ſhould be, 
by Conſent of all Parties, granted to ſome third ſolvent Perſon. 


| Therefore let the Cuftuy-qui-Trufts have Notice of this Propo- 

fal: And let them, as well as Mrs. Layton and Mr. Browne, give 

their Anſwer to it. 25 5 
For which Purpoſe, It was then Ap ou D. 


This Motion now coming on again, it appeared, that the 
| Cefluy-qui-Trufts ſupported Browne ; and that though He had no 
Intereſt of his own, yet He a&ed on Behalf of thoſe who were 

concerned in Intereſt, „%% ra NT + 


| Whereupon the Parties came into a 
RvuLt BY CONSENT; | 
The gane of which was, © That Probate ſhould be 
granted to Bath; but that Mrs. Layton ſhould not receive 
any more Money nor meddle any more: And Broune 


was to indemniſy Her; and to pay Her her own Legacies, 


* and all ſuch Ces as She had been fairly out of Pocket. 
- The End of Hilary Term 1 764, 4 G. 3. 
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The King w2r/us Philip Carteret Webb, Eq; 
The Same againſt the Same. 


7 IHE Defendant having been indicted for Perjury, at 
5 _ Hicks's-Hall, in Fanuary laſt, and that Indictment re- 


moved into this Court by Certiorari, He pleaded “ Not 
* guilty” to it; and the Cauſe was at Iſſue, and a Spe- 


cial Jury nominated : After which, the Proſecutor countermanded 
his Notice of Trial; but the Defendant choſe to bring it on by 
 Proviſo, and it ſtood for Trial at the firſt Sittings in this Term. 


In the Interim, viz. at the Seſſions next preceding this preſent 


Term, the Proſecutor got a new Indictment found at Hickss- 


Hall: And Yeſterday (the firſt Day of this Term) the Proſecutor's 


Counſel moved for Leave to QUAsH rheir own Indilment, being 
(as they ſaid) 7nſuffcient and defeftive ; and having, as they con- 


ceived, ſupplied thoſe Inſufficiencies and Defects in their new 


Indictment ; upon which, they declared, that they intended to 
proceed as faſt as they could; but ſhould not proceed upon the 
old One, as it would be quite fruitleſs to do ſo when they knew 


it to be defective. 


Character and Credit. 


And they cited Sir William Withipole's Caſe in Cre: Cor: I 34s 
147. and the Caſe of the King againſt John Swan and Elizabeth 
Feferys in Mr. Juſtice Fo/ter's Book of Crown Law p. 104- | 


This Motion was oppoſed by the Counſel for the Defendant; 
who endeavoured to repreſent it as a mere artful Scheme to keep 
up a frivolous Proſecution hanging over an innocent Man's Head, 
without any real Foundation, and with Intention to ſlur his 


T he 


—— 
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The Motion was adjourned to this Day: And being now taken 
up again, and the Point diſcuſſed, It ended in a Rule by Con- 
ſent, that the new Indictment ſhould in all Reſpects ſtand in the 
Place of the Old, and all Things whatſoever remain in ſtatu 
quo, exactly as if it had been the Caſe of an Amendment. The 
Rule was drawn up in theſe Words“ By Conſent of the De- 
« fendant in theſe Cauſes, now preſent in Court; and of Mr. 

4 Serjeant Glynn, Mr. Recorder of London, Mr. Stow and Mr. 
« Dunning, Counſel for the Proſecutors of the two Indictments; 
« ]t is ordered that the firſt Indictment be quaſhed ; And that 
« the ſecond Indictment ſhall be ſubſtituted and put in the Place 
« of the Firſt; and ſtand in the ſame Condition, to all Intents 
« and Purpoſes whatſoever. And the ſaid Counſel for the Pro- 
« ſecutors, being called upon to name the Proſecutor or Proſecu- 
« tors of the ſaid Indictments, declared, that they were autho- 

* thorized by Mr. James Phillips the Attorney concerned in car- 
« rying on theſe Proſecutions, to ſay, that 0 Wilkes late of 
Great George Street, Weſtminſter, Eſq; is the Proſecutor of the 
« {aid two Indictments.“ Els i 


wy By Conſent of Mr. Serjeant 2 for the Proſecutor. By 
« Conſent of Mr. Attorney General, for Defendant.” NE e 


«By the Court.“ 


But Tur CovrT declared their Opinion, That a 
Motion on Behalf of a Proſecutor ; “for Leave to quaſh his own 
« Indiftment,” was by no Means a Motion of Courſe ; more eſ- 
pecially, after having put the Defendant to Expence, or having 

deen guilty of unneceſſary or affected Delay: And Mr. Juſtice | 
| Wilmst cited the Caſe of the King v. Moore in 2 Sir F. S. 946, 
where an Indictment for Perjury having been removed by Certi- 
orari, and the Defendant having paid Coſts for not going on to 
Trial, the Proſecutor afterwards moved to quaſh it; which the 

Court refuſed, unleſs He would ſubmit to pay Cofls, 


Marder et Ux. verſus Lee. fi in 

| [PON the laſt Day of Hilary Term laſt, Mr. Thurlaw, on 

- Behalf of the Plaintiffs, ſhewed Cauſe againſt a Rule which 

had been obtained upon the Motion of Sir Fletcher Norton, * for 
the Plaintiffs to ſhew Cauſe why the Judgment and Writ of 

* Fieri Facias executed thereon ſhould not be ſet aſide, with Coſts; 

and the Sum of 172/, 25. 69. levied by the Sheriff of Devon, 

| . e | « he 
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« be paid to the Aſignees of the Defendant under a Commiſſion 
« of Bankruptcy iſſued againſt him on the 12th Day of May laſt,” 


The Caſe appeared to be, that Lez the Defendant had entered 
into this Warrant of Attorney ** to confeſs a Judgment to the 
% Woman-Plaintiff, dum ſola; And She afterwards married M ap. 

DER the Man-Plaintiff : After which Marriage, the Judgment 
was entered up by the HusBAnD and WIe. 


The particular Dates of theſe ſeveral Tranſactions were as fol- 
low—The Warrant of Attorney to confeſs the Judgment” bore 
Date in December 1762. The Plaintiffs intermarried in February 
1763. The Judgment was entered up in May 1763. Soon after, 
the Execution was taken out, and executed: And the Money 
levied remains in the Hands of the Sheriff, 1 


The Quxs Tiox was, © Whether this Judgment thus entered 
« up by the HusBAND and Wife, be regular, or not.” 


Sir Fletcher Norton's Objection to it was, That the Warrant of 
Attorney did not juſtify this Entry in the Name of the Hus- 
BAND and Wife. For the Warrant is a nated Power, not coupled 

with an Intereſt; Which Power is determined by the Woman's 
_ Marriage. 9 „ 55 


But at leaſt, the Plaintiffs ought to have applied to the Court, 
and done this under their Sanction. Ne ; 


If a Warrant be given To enter up Judgment at the St 
« of Two Perſons; and One dies; the Survivor of them can not | 
enter it up. 4 CO " 


Mr. Thurhw, on the contrary, inſiſted that the Judgment was 


regular. 


The Warrant “to confeſs a Judgment” is nat a naked Power; 
but a Power coupled with an Intereſt : And the Marriage of the 
Woman o whom it was to be confeſſed, can be 20 Revocation of 
it; whatever might have been the Caſe, if She bad * given ſuch 
a Warrant © to confeſs Judgment to another Perſon,” and then 
married. |* See 1 Shower 91. and 1 Salk. 117. which differ on 
this Head. The former ſays, „that in ſuch Caſe you may file a 
Bill, and enter Judgment againſt Both: The Latter, * that 
it would be a Revocation of her Warrant.” ] 


| Fa . I Salk. 117. p. 9. H. 1 Ann. B. R. is in Point. „A War- 
*« rant of Attorney was given to confeſs Judgment fo a Feme . 
| 2 | «c W 0 
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« who afterwards married. The Court gave Leave, notwith- 


« ftanding the Marriage, to enter Judgment; For that the Au- 
« thority ſhall not he deemed to be revoked or countermanded ; 


« becauſe it is for the Huſband's Advantage: Like a Grant of a | 


« Reverſion to a Feme ſole, who marries before Attornment ; 
yet the Tenant may attorn afterwards.” _ 1 


Mr. Juſtice DeEx1soN thought the Marriage to be no Re- 
vocation of is Authority. He only daubted whether the Judg- 
ment could be thus entered up, without Leave of the Court. 


Mr. Juſtice WIL Mor thought, that the Caſe of the Sur⸗ 
viror (mentioned by Sir Fletcher Norton) almoſt governed the pre- 
ſent Caſe. And He obſerved, that the better Way, in the Caſe 


now before the Court, would have been, To have entered up 


the Judgment, as before the Marriage. 


Lord MansF1ELD thought it would be hard, that this 
Judgment ſhould be ſet aſide; F the Plaintiffs might, upon a 
previous Application, have had Leave to enter it up in this 


Manner. 


Tur RULE was then enlarged, that 


Tur CovRT might adviſe. _ v. 12 Mod. 


1471 


383. Reign 


olds v. Davis, 8. P. left undetermined. Note; That-Caſe is wrong ſtated in the Table of tha 


I ſtates, „that the Feme ſole gawe the Letter of Attorney ;” whereas it was given to Her. 


Tux CouRT now declared their Opinion te be, That 


« the Judgment was irregular, for want of a previous Leave of 


« the Court to enter it up.” They held, that in Order to war- 


rant this Entry of the Judgment, there ought to have been an 


Application to the Court for Leave to enter it up thus, faunded 


upon a proper Affidavit proving the Marriage between the Plain- 


tifs: Upon which, a Rule of Court ſhould have been obtained, 
giving Leave to enter up Judgment accordingly. But as this 


previous Step was nut taken, the Judgment was zrregular, for 


_ want of it: The Conſequence of which was, That the Rule muft 


de made abſolute. But They did nat think it reaſonable to make 
the Plaintiffs pay Coffs. CRIES Ob EYE 


Therefore 3 33 
Per Cur',—Let the RuLE be aBs0LUTE; 
but without Cofts. 
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Monday, 14. Rex verſus Robotham. 
Ay 1705. | 9 


T HIS was a Conviction upon the HAwWwEKERS AND Pepians 


4 Act , 10 /. 3. c. 27. § 1 and 3. removed into this Court 


by Certiorari. 


Upon it's coming on in the Crown- Paper, the Conviction was 
quaſhed, for a manifeſt Miſtake of the Juſtice of Peace who con- 
victed the Defendant. For, though the Defendant had a regu- 
lar Licence for travelling &c, with a Horſe (commonly termed 


by thoſe People a HorsE-Lrcence;) yet the Juſtice had convicted 


him, becauſe He travelled with 7 Horſes, and had not a Li- 
cence to produce for EACH Horſe with which He ſo travelled : 
(Which the Statute, as it appears by the printed Statutes, doth 


See Seft. 1. * not require. 
and Sect. 4. 5 


Exception: And 


Mr. Serjeant Nares owned it to be fatal; but propoſed to refer | 


it to Me, to award full Satisfaction to the Defendant, both for his 
Cioſts and Damages: For the Juſtice, He ſaid, had been draun 
N. B. The into this, by an * Error in Mr. Burn's Juſtice, (p- 348. in the 
bro %, Third Edition in Folio ;) Title © Hawkers and Pedlars; where 
but in — the Word * Horſe” is (by Miſtake) put for “ Year.” 

Ad of Parli- | . | 


ament itſelf. See Dr. Bury's Hiſtory of the Poor-Laws, with Obſervations; P. 275. Title «© Hawkers BK 


and Pedlars,” | 


1 MaNnsFIELD ſuppoſed it to be only a Slip of the 
Preſs, rather than a Miſtake of the Author; And defired that 


Mr. Burn might have Notice of it, in order to ſet it right in | 


his next Edition. 


The Conviction was quaſhed : And a Rule of Reference to me 


made as above propoſed. 


$F | Memor andum— Upon my having taken the Liberty, this Morn- 


ing, privately to acquaint the Judges, that I had had the Curioſity 
to ſearch the Parliament-Roll, (on finding the Words of the Act to 
be Nonſenſe, in faying * for each Year He or She ſhall fo travel 
„ wITH;”) and that I had diſcovered a Blunder in this original 


Act of , 10 MW. z. c. 27. in omitting ſeveral eſſential Words which 


ought to have been inſerted therein, and which were inſerted in 
the annual Act of the preceding Year, (namely, “ for each 5 
SE L . | | e 


On Saturday 11th February laſt, Mr. Serjeant Hewitt took the L 
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« Aſs or Mule or other Beaſt bearing or drawing Burthen He or 
« She ſhall fo travel with ;”) which Miſtake manifeſtly aroſe from 
changing the annual Duty before given, into a triennial Duty, (as 
may be moſt clearly feen by comparing the annual Act of 8, 9 V. 
c. 25. F 1. with the triennial One of 9, 10 V. z. c. 27. C1.) 
And that Dr. Burn's Book was certainly agreeable to the true 


Intent and Meaning of the latter Act, whatever it might be to its 
Words ; and that the Miſtake was in the Statute itſelf of , 10 M. 


— 


z. which gives the Duty for three Vears;— 


Lord MansFieLD, Mr. Juſtice Wit.moT, and Mr. 
Juſtice YATEs (Mr. Juſtice DEx1s0N not being preſent) were 
extremely clear © that the Act of Parliament was /o INTENDED; - 
and They thought it ought to be / consTRUED. And Lord 
Mansfield deſired me to ſpeak to the two Serjeants, to come to- 
gether to the Court of King's Bench this Morning, in order to 
have the Rule ſet Right. 55 

They accordingly came up; and His Lordſhip explained the 
whole Matter to them. VV e 


But Mr. Serjeant Nares ſaying that He had zue Reaſons for 


giving it up; One, that there was another fatal Objection, vis, .. 
„That the Informer himſelf was the only Witneſs ;” And the — 
Other, that He had ſent to the Hawkers and Pedlars Office, and 50 
was there informed “ that it was their Practice and Uſage ever EY —_— 
„ ſince this Act of g, 10 V. 3. to require only One Horſe- 25 
« Licence to be taken out for travelling with ſeveral Beaſts 75 =_ 
of Burthen;” And Mr. Wallace alſo (as Amicus Curie) gnfor- 1 
ming the Court that the late Lord Hardwicke had (when at the 5 _— 
Bar) given his Opinion That though the Intention of the Le- 3 =_ 


<« giſlature could not well be doubted, and there certainly was a 
« Miſtake in the Act of Parliament; yet, as it is 2porged, the 
Commiſſioners could NOT OBLIGE a ker or Pedlar to take 
out more than One Horſe-Licence for travelling with ſeveral 
« Beaſts of Burthen ;” And that, accordingly, the Commitlioners 
wow required more than One fingle Horſe-Licence for ſeveral 
10ries j— | | | 8 | 


Tur Cour declared, that They only defired it might 
be underſtood, that Nothing. had been determined by them upon the 
Conſtructian of this Act; and that They ſhould not determine any 

hing upon it, rh, hearing the Paint argued ; ſince the US AGE 
appeared to have been to require only a ſingle Licence for a Num- 
ber of Horſes, | 1 995 | 


== 


1 
| 
j 


184. where 


72% Bll Tam a Ges if 


* 


And Lord MANSFIELD wiſhed that the Sede 


of Hawkers and Pedlars might have Notice of what had now 
paſſed. 


Upo the Whole, No Alteration was made 1 in the Rule of 10 
Term : But it ſtands as it did ; VIZ. 


«By Conſent of Counſel on both Sides, It; is further dnl 
That it ſhall be referred to James Burrow, Eſq; Coroner and 
Attorney of this Court, to fix and aſſeſs what Coſts and Da- 
mages the Defendant has been put to and has really ſuſtained: 
„And that the Sum ſo to be allowed by the ſaid Maſter, for 
«« Coſts and Damages, ſhall be paid by Francis Turner Blythe, 
« Eſq; the Juſtice of the Peace before whom the ſaid Defendant 
« was convicted. And it is laſtly ordered, that 1 Action ſhall 
& be 1 touching this Matter.“ 


D TR”: ns verſus OO 
N I 8 was an Action of Debt upon an Arbitration-Bond: 
The Arbitrators were to chooſe an Umpire, in Caſe they 
themſelves ſhould not agree within a limited Time. The 
did not agree within the limited Time ; but choſe an Umpire. 
The Umpue mes £d made an ane And they joined 


in it. 


'The Ji Queſtion was, Whether the Umpirage was July 


made according to the Powers given to the Umpire: Or, © whe- | 


ther it was vtrated and rendered void, by the Arbitrators Join. 
76 "wy in it. ; 


Mr. Wedderburne 3 it, for the Plaintiff: Mr. Wallace, for 
the Defendant. And Mr. Wallace cited an Anonymous Caſe, out 
of 1 Bulſtr. 184. Where Villiams Juſtice ſays, * that ſuch an 
„ Umpirage would be bad.” Notwithſtanding which, 


Tu CouRT were unanimous and clear, That this was 
the Umpirage of the Unpire only. He was at Liberty to take 
what Advice, or Opinion, or Aſſeſſors He pleaſed. 
V. 1 Bulſtr. 


* 
the Umpire The * Caſe which was cited at thy Bar is GEE a Myſtake, 


| joined with an Error of the Reporter. No ſuch Thing could be ſaid, as is 


the Arbitra- there reported: At leaſt, there could be no Determination founded 


tors, in the | 
Original 2 | IF on 


Award. 
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upon it. It is a Diſtinction in Words, without any <1 my — 
rence in Senſe and Meaning. 


Per Cur. 


JuDGMEeNnT for the PL AIN TIF. 


| * 1 | Wedneſday, 
Rex verſus Smith. harps 
Conviction of the Defendant for trading as a Hawker 
Pedlar and petty Chapman, without having a Licence, hav- 
ing been removed by Certiorari into this Court, and now ſtand- 
ing in the Crown-Paper,— . - ET 


Mr. Harriſon, on Behalf of the Defendant, took this Objec- 
tion to it (amongſt others,) viꝝ. That the Evidence which the Juſ- 
tice had ſtated in his Conviction, was not ſufficient to ſupport his 

Adjudication © that the Defendant nav no Licence. The Charge 

was That the Man had traded as a Hawker Pedlar or Petty 
Chapman, in ſelling 2 Piece of Muſlin &c, without Having 

« a Licence: The Evidence ſtated by the Juſtice, in the Con- 

« yiction, is only, That the Man refuſed to PRODUCE any Li- 

« cence.” Whereas the Trading wir Hour HAVING any Licence, 

and the refuſing to PRODUCE his Licence (in Caſe He really has 

One,) are quite DISTINCT Offences ; and are fo conſidered by the 

Act of 9, 10 W. 3. c. 27. which gives quite diſtinct and different 

Penalties for them, viz. 121, for the former, and 5/. for the 
latter. Refwfing to produce a Licence which a Man bos, is, in its 

own Nature, a very different Thing from not having One to pro- 

duce. And the Man's having conFessED * That He traded as 

« a Hawker Pedlar and Petty Chapman, is no Ground for con- 

victing him © for trading as ſuch without a Licence; potwith- 

ſtanding his Refuſal to produce it. And though the 8th Section 
of this Act (as well as the Act of 3, 4 Ann. c. 4. F 4.) gives the 
fame Forfeiture for not producing as for not having One; yet that 
cannot alter the Nature of the Offencg ed. 


Mr. Grifith Price argued on the other Side, in Support of the 
Conviction. It was founded, He ſaid, on q, 10 V. 4. c. 27. 
8. which authorizes and ſtrictly requires the Juſtice of Peace, 

either upon Confeſſion of the Party offending, or due Proof of 
 Witnefſes upon 'Oath, *©* that the Perſon ſo brought before Him 
© bad fo traded as aforeſaid,” and that no ſuch Licencr ſball be 
PRODUCED by ſuch Offender before the ſaid Juſtice; by War- 
rant under his Hand and Seal, to cauſe the ſaid Sum of 12 J. to be 
forthwith levied by Diſtreſs and Sale of the Offender's Goods &c. 


. | The 


— 


1 
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The only two Facts requiſite to ground a Conviction upon, 
under this Clauſe, He ſaid, were, 1ſt. the Trading in the Man- 
ner deſcribed by the Act of Parliament; and 2dly. the Refuſing 
or Declining to produce @ Licence. And Both theſe Facts are 
here charged. It is alledged in this Conviction, © that He waz 
* apprehended for trading as a Hawker Pedlar and Petty Chap- 
„ man without a Licence; and was charged upon Oath, before 
« the Juſtice, with having /d a Piece of Muſlin &c, as a Hayw- 
„ ker Pediar and Petty Chapman: Which Fact He confeſſed. 
That the Juſtice demanded his Authority for having done fo; 

and required him to produce his Licence: Which He dd not 
produce. Whereupon, the Juſtice convicted him in the Pe- 
nalty of 121. for having traded as aforeſaid without a Licence,” 


This is all exactly agreeable to 7h7s Clauſe, (Sect. 8th.) 


There is indeed a Penalty of 5 J. given by the rhird Clauſe, 
for ſuch a Trader's refuſing to produce his Licence to any Juſtice 
of the Peace, Mayor, Conſtable or other Officer of the Peace of 
any Town Corporate or Burrough where He ſhall ſo trade, deman- 
ding it ex Officio: Which Penalty of 5/. is given to the Poor of the 
E Pariſh where the Demand ſhall be made; whereas the 121. Pe- 
6 . nalty given by that ſame third Clauſe is Half to the Informer, 
1 and Half to the Poor of the Pariſh where the Offender ſhall be 
| diſcovered. But this is a Conviction upon a Charge proved by 
=. Oath, under a Power given to Juſtices of the County or Place (in 
eneral) where the Offence ſhall be committed, purſuant to another 
Clauſe of this Act, (Sect. 8.) in the 121. Penalty for not having 
or (which is juſt the ſame Thing) not producing any Licence. 


Mr. Harriſon, in Reply, denied, that the Conviction does pur- 

ſue the Act of Parliament: For He inſiſted, that of having any 
Licence, and not producing One, are quite different Things; and 
that the Conviction ought to have been for not producing One.” 


oy 8 MansF1tLD faid He could ſee no Doubt of 
this Conviction's being a good One upon the 8th Clauſe. 


| * Mr. J. De- * Mr. Juſtice WIL MO declared Himſelf to be clearly of 
| niſon was not the ſame Opinion. 5 I e 
ö in Court. W 1 


| To Upon the Whole—(Notwithſtanding this and ſome other Ob- 
| jections that were taken and over-ruled,) 


Tur Cour affirmed the Conviction. 
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N. B. 


Upon comparing the 8th. Section with the zu, it is clear, 
that the 8th. Section means the 12 J. Penalty to be for the 
ame Offence, and to be the very ſame Penalty with the 120. 
given by the 3d. Section: And it ſeems to conſider not pro- 
ducing to be the ſame Offence and the lame Thing as not 
having. * 


Hodſon verſus Richardſon, l 
E VE R A L Inſurance-Cauſes ſtanding upon the fame Cir-V Mr. Juſtice 
cumſtances, It was agreed ** that All ſhould be bound by _ 
« the Verdict given in One”: And a Verdict was given in that 
One, for the Plarntiff. But the Defendant gave Notice of a 
Motion for a new Trial; which He afterwards obtained. 


Sir Pletcher Nin moved, on Behalf of the plaintifr in the 
ther Cauſes, that the reſpective Defendants ſhould pay their Mo- 
dey to the Plaintiff purſuant to their Agreement; He * ob- 
tained a Verdict in the Cauſe already tried. 

But Tur CourT were clearly and unanimouſly of Opi- 
nion, that a Conſent to be bound by a Verdict in One of many 
* Cauſes upon the ſame Queſtion,” means suck a Verdict as 
+ Court thinks 2 to SAN as a final Determination Ll the 

atter, 


That in the preſent Caſe, a bat cee was con- 
caled from the Inſurer, by the Inſured; and therefore the whole 
Contract was void: And there ought to be a new Trial; And the 
Court had made a Rule for that Purpoſe. 


NoTHING taken by the Morion. 


Rex verſus The Inhabitants of Openſhaw. 3 


This Caſe is already publiſhed, in my SETTLEMENT-CasEs 
in Quarto, Ne. 168. P. * 


—_ __ a—— 


Triquet 


— ** » 


Saturday, 2 
May 1734. 
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Triquet and Others, ver/us Bath. 

| Peach and Another, verſus Bath. 
M* Blackſtone, Mr. Thurlow, and Mr. Dunning, on Behalf 
of the Plaintiffs, ſhewed Cauſe why the Bill of Middleſex 
in Each of theſe Cauſes ſhould not be ſet aſide, and the Bail. 
Bond be cancelled. 


The Rule was made upon Affidavits © of the Defendant's 


= being a DOMESTIC Servant of a 8 Miniſter; and having 


taken all the proper Steps to intitle 


im to the Privilege of 


„ ſuch Domeſtics,” 


The only Queſtion was, Whether the Defendant (Chri- 


0 pber Bath) was really and truly and bond fide a Domeſtic der- 


« yant of Count Haſlang, the Bavarian Miniſter”; Or, Whe- 


ether his Service was only colourable, and a mere Sham and Pre- 
e Fence calculated to protect him from the juſt Demands of his 
„ Creditors. * ne; ET Ws 


On the part of the Defendant, It was ſworn, ic that He was 


regularly appointed by Count Haſlang, to be One of his Ex- 


„ GLISH SECRETARIES, at 301. per Ann. for Board and Lodg- 
« ing &c; And He ſwore to actual Attendance and actual der- 
vice, at ſeveral Times, at the Count's Houſe; and writing, co- | 


pying and carrying ſeveral Letters and Memorials: In ſhort, the 


Defendant's Affidavits were ſo framed, that every Thing was 
ſworn that ia abſolute Strictneſs could be required, to bring him 
within the Deſcription of a Domeſtic Servant to this Miniſter. 


On the Part of the Plaintiffs, It appeared, That Bath was a 


Mercer in Dublin, about 7 or 8 Years ago; That He had after- 


wards been a Commiſſary of Stores abroad, and was now upon 


Half. Pay as ſuch, at 15s. per Day; That He ſpeaks only Englyh; 


That He had never eat nor lodged in the Count's Houſe, nor re- 
ceived any Wages: (but as to the Wages, it appeared that there 
were not yet ſo much as Half a Yeat's Wages become due.) It 
was alſo ſworn, very generally, “that whilit He carried on Trade 
in Ireland, He bought Goods in England, and fold them in 


ce Treland.” e 


Mr. Blacklone obſerved that the Act of Parliament of 7 Ann. 


c. 12. was not any Alteration of the Law from what it was . 
| ' For 
ES 


Eaſter Term 4 Geo 4 B. N 


For that Ambaſſadors and their Attendants were, by the general 
Law of Nations, intitled to the ſame Privilege. 


The 4th Clauſe (which gives the ſummar; y Proceeding againſt 
the intact of it,) was added, He ſaid, by the Lords, as an 
amendment; and afterwards agreed to by the Commons. 


In the like Manner, ſummary Remedy was given againſt the 
Violators of the Law of Nations with regard to ſafe Conduct, 
by an old Act of 31 H. 6. c. 4, which gave the ſummary Power 
w the Chancellor, calling to Him any One J udze of either Bench. 


And He mentioned Grotius, de Fure Beli et Pacis ; and Bin- 
 terſhoek, de foro Legatorum, c. 15. de Comitibus Legatorum: From 
both which Writers He inferred, that the Excluſion of TRADERSG 
from this Privilege was agreeable to the Law of Nations; and 


that the Hanging up the Nomenclatura Comitum was alſo taken 
from that Law. 


He likewiſe cited ſeveral Cafes in this Court, to ſheve that the 
NATURE of the Service mult be ſpecified, and that No One could 
have a Right to claim this Privilege, who was not expreſsly and 
circumſtantially ſhewn to be ary, really and bond fide a Domeſtic 
Servant in the afual Service of the foreign Miniſter, and a&ually 
performing the Service to him, without Collufion ; and who is not 


« Trader of any Sort, or liable to be defc rtbed as Jah. 
Tindes the former Head, He cited 


Widmore v. Alvarez, H. 4 GT. 2. B. R. 8 5. s. 797. and 
Fitz-Gib. 200. S. C. Paitier v. Croza, Tr. 23 G. 2. B. R. 
Martin v. Gurdon. [It was Holmes v. Gurdon, M. 7 G. 2. B. R.] 
and Bretavell v. Carolino. [It was Brettel v. Caralino, Tr. 17, 
18 G. 2. B. R. where both Points now in queſtion were fully 
diſcuſſed and ſettled.] He alſo cited a Caſe of a Gardener to a 
foreign Miniſter who had ns Garden; and likewiſe the Caſe of 
the Reverend Mr. SHorthaſe, who claimed the Privilege as Chap- 
lain to the Morocco Ambaſſador, a Mabometan; and alſo a Caſe 
of fobnfton v. Stewart, M. 17 50. 24 G. 2. B. R. S. P. with the 


Cue of Poitier v. Crosa: 


Which Caſes prove that the NATURE of the Ser vice muſt be 
PARTICULARLY ſhewn. 


Under the latter Head, He cited. 


Dodſworth v. Anderſon, Sir T. Raym. 375. and Sir 7. Jones 141. 
where Grice, who bought Goods in England and ſold them in 
Ireland, was holden to be a Bankrupt in England. 

Parr IV. Vor. III. | 1 5 Which 
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Which Caſe He would have applied to a Fact here ſworn on the 
Part of the Plaintiffs, vis. That whilſt the Defendant was 3 
Trader in Ireland, he had bought Silk in England, and fold it 
in Ireland.“ [But it was ot ſhewn by the Plaintiffs, when (in 
particular) they were bought and fold; or that the Goods bought 
here and ſold there, were the ſame Goods: And the Defendant 
{wore, in 215 Affidavit, «that he had not traded ſince the Vear 


1756. 5 ? 


Lord Mausrizkip This Privilege of Foreign Miniſters 


and their Domeſtic Servants depends upon | the Law of Nartoxs, 
The Act of Parliament of 7 Ann. c. 12. is declaratory of it. All 
that is zew in this Act, is the Clauſe *“ which gives a ſummary 
Juriſdiction for the Puniſhment of the Inſractors of this Law. 


The Act of Parliament was made upon Occaſion of the Czar's 
Ambaſſador being arreſted. If proper Application had been im- 


 mediately made for his Diſcharge from the Arreit, the Matter 


freie: 
10th July 


47236. 


might and doubtleſs would have been ſet right. Inſtead of that, 
Bail was put in, before any Complaint was made. An Informa- 
tion was filed by the then Attorney General, againſt the Perſons 
who were thus concerned, as Infractors of the Law of Nations: | 
And they were found guilty ; but never 8 up to Judgment. 


Tur CZ AR took the Matter up, highly. No Puniſhment | 
would have been thought, by Him, an adequate Reparation. 
SUCH a Sentence as THE CouRT could have given, He might 


have thought a freſh Inſult. 


ANOTHER Expedient was fallen upon, and agreed to: Thi 
Ads of Parliament paſſed, as an Apology and Humiliation from 


the whole Nation. It was ſent to the Cz AR, finely illuminated; 


by an Ambaſſador extraordivary, who made Excuſes in a ſolemn. 


| Oration. 


o great deal, relative to this Tranſaction and Negotiation, ap- 
pears in the Annals of that Time; and from a Correſpondence 


of the Secretary of State there printed. 


3 the Act was "wot occafioned by any Dovsr © Whether 


the Law , Nations, particularly the Part relative to Public 
_«* Miniſters, was not Part of the Law of England; and the In- 


oh traction, criminal; Nor intended to vary, an Iota, from it. 


I remember, in a Caſe before Lord Talbot, of Buvot v. Barbut, + 


upon a Motion to diſcharge the Defendant, (who was in Exe- 
3 cution 


— 


cution \ for not performing a Decree,) ** becavft ke was Agent of 
Commerce, commiſſioned by the King of Pruſſia, and re- 
« ceived here as ſuch”; the Matter was very elaborately argued at 
the Bar; and a ſolemn deliberate Opinion given by the Court. 
Theſe Queſtions arole; and were diſcuſſed.— Whether a Miniſter 
could, by any Act or Acts, wave his Privilege”.—<« Whether 
being a Trader was any Objection againſt allowing Privilege 
« to a Miniſter, perſonally.” —*© Whether an Agent of Commerce, 
or even a Conſul, was intitled to the Privileges of a public Mi- 
« niſter.”—* hat was the Rule of Decijion : The At of Parli- 
« ament; or, The Law of Nations.” Lorp Tar 80rT declared 
a clear Opinion—*® That the Law of Nations, in its full Extent, 
« was Part of the Lawof England. — That the Act of Parliament 
« was: declaratory; and occationed by a particular Incident.“ 
« That the Law of Nations was to be collected from the Prac- 
ice of different Nations, and the Authority of Writers.” Ac- 
cordingly, He argued and determined from ſuch Inſtances, and 
the Authority of Grotius, Barbeyrac, Binkerſhoek, Wiquefort &c; 
there — no Engl % Writer, of Eminence, upon the ts a ; 


1 was Counſel i in this Caſe; and have a full Note of 1 it. 


balfador. 


dant have ouz-ſworn thoſe on the Part of the Plaintiffs. (And 
the Perſon who drew the Affidavits on the Part of the Defendant, 
had very exactly purſued the Courſe of the Caſes that. had been 


determined upon Queſtions of this Kind; and had taken Care to 
meet and anſwer all Objections that might ariſe from them.) 


his Writ. 


of the Service ſhould be particularly ſpecified : It is enough, if an 
actual bond fide Service be proved. And if ſuch a Service be 


only; ſuppoſe it to have been merely colourable and collufroe. 
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remember, too, Lord Herdwicke's declaring his . to 
the ſame Effect; and denying, that Lord Chief Juſtice Holt ever 
had any Doubt as to the Law of Nations being Part of the Law 
of England, upon the Occaſion of the Arreſt of the Ruffian Am- 


Ms. BlACKSTONE's Principles are right : Bot as to the Fatts 
in the preſent Caſe, the Affidavits on the Part of the Defen- 
His Lordſhip, as well as Mr. Juſtice Milmot took Notice, that 


Lord Mansfield obſerved alſo, that the Defendant was employed 
in the Service of Monſieur Haſtang, 2 the Plaintiff n . 
It was not to 1 expected, He ſaid, that every panes At 


ſufficiently proved by Affidavit, We muſt not, upon bare Suſpicion 
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Sir T. 
Naym. 375. 
Sir T. Jones 
141. 


Saturday, 2 


June 176 


1. 


As to the latter Point, “of his being a Trader — His having 
been ſo in IRELAND, (and even that ſeven Years ago too) will 
not bring him within the Exception of the 5th Clauſe of this 
Act, which provides “ that no Merchant or other Trader what- 
«« ſoever, WITHIN the Deſcription of any of the Statutes againj} 
« Bankrupts, who hath or ſhall put himſelf into the Service of 
* any ſuch Ambaſſador or public Minitter, ſhall have or take any 
«© Manner of Benefit by that AQ.” 


And there is no Colour for bringing this Caſe within that of 
Dadſivorth v. Anderſon * : For here is no Connexion between 
the Goods bought in Exgland, and thoſe ſold in Ireland. It does 
not appear that they were the /ame Goods: Neither is any Time 

ſpecified, when they were bought, or 20% n they were ſold. 


Per Cur'.—Both RuLts were made abſolute ; but 


doit ht: Cofts, by reaſon of the juſ- 
prcrous Circumſtances of this Caſe. 


Cracraft vc Gledowe. 


p ON Tueſday the 1 5th of laſt Month, Mr. Eyre, Recor- 


A A der of London, ſhewed Cauſe, on Behalf of the Sheriff of 


Middleſex, why an Attachment ſhould not iſſue againſt him, for 


diſcharging out of his Cuſtody, the Defendant in this Caule, 


who had been taken upon a Capras Utlagatum, on his Attorney's 


_ engaging under his Hand, * to appear for the Defendant and re- 
_ « verſe the Outlawry;“ wiTHOUT faking Security by Bond in double 


the Sum for which Bail was required, puriuant to the Act of 
4, 5 W. & M.ic. 18. 5. which directs him to do fo in a// Caſes 
where ſecial Bail is required by the Court. 1 


The Cauſe ſhewn by the Recorder and Mr. Wallace was, that 
the Sheriff neither did nor could know that it was a Caſe where 


| ſpecial Bail was required; nor had He any Reaſon to imagine it, 


as the Capias Utlagatum was not marked for Bail: And they produ- 
ced an Athdavit of Mr. Ben/on who acted as Under-Sheriff, © That 
„Ile had no ill Intention or Thought of Colluſion; but had 
*« acted agreeably to his Duty, to the beſt of his Underſtanding 
„and Judgment.” 9 2 


They urged the Act of 12 G. 1. c. 29. © to prevent frivolous 

* and vexatious Arreſts;” which, in it's 2d Section, directs © That 
if the Debt exceeds the Sum of Ten Pounds, there ſhall be an 
„ Atidavit of it; and the Sum for which Bail is to be 1 
2 „hal 


. 
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« ſhall be marked upon the Proceſs.” So that, unleſs there be 
ſuch an Affidavit of the Debt and Marking of the Praceſs, it is not, 


as they inſiſted, a Caſe where ſpecial Bail is required by the Court. 


But F it were a Caſe where ſpecial Bail is required by the 
Court, How is the Sheriff to &now this, unleſs the Proceſs be 
marked? It is extremely eaſy to mark the Proceſs: And in the 
preſent Caſe, the Exigent is in Fact marked; but the Capias Ur- 


| lagatum is not. Why did they mark the One, and not the Other? 


It now appears too, that there was an Affidavit filed before the 
Filacer. But the Sherißſ was a Stranger to all this: He received 
the Writ of Capias, unmarked. And it cannot be ſuppoſed that 
He was obliged to go and look after the Filacer, to procure In- 


formation. It may be ſaid, „that it would be no great Diffi- 


« culty put upon the Sheriff of Mzddleſex, to require this of him.” 


But the Caſe of all Sheriffs muſt be under the tame Rule of De- 
termination: And this might as well have been the Caſe of a She- 
riff of Cumberland or Weſtmoreland. And in this Caſe of a diſtant 


Sheriff, Is He to appoint an Agent for this Purpoſe ? Or is He to 
truſt to the Pot? And is the Defendant to lie a Week or ten Days 


in Gaol, till the Sheriff can receive Information from the Filacer ? 


Mr. Harvey, Mr. Morton, and Mr. Stowe, contra, urged on 


| Behalf of the Plaintiff, that this is a Proceeding by Original, in 
an Action for Money lent ; and it appears that the Plaintiff was in- 


titled to Bail UPON the original Proceſs, the Cauſe of Action being 


expreſſed in the Writ ; and that ſpecial Bail was required before the 


dtatute of 4, 5 W. & M. Fl 18. 


| Proceſs of Outlawry is wot within the Statute of 12 G. 1. 


c. 29. © to prevent frivolous and vexatious Arreſts: And ſo it 


was determined in a Caſe in Lord Hardwicke's Time, M. 10 G. 


2. Fownes v. Allen, in this Court. A Capias Utlagatum is not 


like an Arreſt upon meſne Proceſs ; nor is the Bond required by 


45 W. & M. c. 18. like the alternative Bail upon meſue Proceſs, 


(dig. „to pay the Money, or ſurrender the Principal;”) but * 


Bond with One or more ſufficient Surety or Sureties,“ for Ap 
* pearance by Attorney at the Return of the Writ, and to do and 


© perform ſuch Things as ſhall be required by the Court.” 


As the Cauſe of Action was expreſſed in the Special Writ Ori- 


ginal; and as there was an Affidavit of the Debt, and the Exi- 
gent marked; it was certainly the Sheriff's Duty, to have made 


turther Inquiry from the Filacer into the Quantum of the Debt, 


(if He was not already fatisfied about it,) before He diſcharged 


the Defendant out of Cuſtody upon the mere Undertaking of 


his Attorney to appear for him and reverſe the Outlawry.“ 


Therefore the Rule ought to be abſolute. 
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If the Sheriff can meet with the Defendant, He may take him 
up again : But the Plaintiſf cannot ſue out a freſh Writ of Capia; 
U:lagatum, againſt the Defendant, after He has been aten on 
the former. 5 


TE CouRT were then clear, that this was not a Caſe 


within the 12 G. 1. c. 29. And 


It was ſo 
determined 


after long Li- 


tigation, in 


Hil. Term 


1742. 166. 


2. in this 
Court, be- 
tween Sir 
Geo. Hamp- 


ſon and Se- 


8 receld, 


Mr. Juſtice DrNIsox (who was then in Court, though 
now abſent,) thought the Point in Queſtion had been ſettled. It 
had been determined,“ He ſaid, ** that a Defendant cannot re- 
« verſe an Outlawry without giving ſuch Bail as the Lay 
5c requires,” 5 CC ns oo ds | 
It was then adjourned. 


This Matter being now mentioned again, 


Z Mr. Juſtice YATEs obſerved, that by the 13 Car. 2. 
fat. 2. c. 2. 4. No Sheriff can diſcharge any Perſon taken upon 
a Capias Utlagatum, without a Surperſedeas firſt had: (The Words 
are © without a /awful Superſedeas firſt had and received for the 
cc ſame.“) And by 5 G. 2. c. 27. 8 5. No Special Writ nor Pro- 


ceſs, ſpecially expreſſing the Cauſe of Action, ſhall be iſſued, where 


the Cauſe of Action (in a ſuperior Court) ſhall not amount to 10l. 
But here the Capias Utlagatum RECITES @ Special Original ſpeci- 


ally exprefling the Cauſe of Action. 


Saturday, 2 
June 1764. 


Tux CovRT (Mr. Juſtice Deniſon being abſent) were very 
ſtrongly inclined to be of Opinion “ that the Sheriff had acted 
« improperly;” and told his Counſel, that the better Way 
would be, to put in Bail: And in Order to give Opportunity 
for it, They 3 
ENLARGED the Ru LE till Monday. 


And afterwards. 5 


The Sheriff undertook to pay the Debt and Coſts. 


Rex ver/us The Inhabitants of Leeds. 
This Caſe is already publiſhed, in my Quarto Edition of SET- 
TLEMENT-CASESs, Ne. 169. P. 524. 


—— OO 
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WI igan. 


IPO N ſhewing Cauſe why Informations in Nature of 
U Aue Warranto ſhould not be granted againſt theſe Six, 
whoſe Right depended upon that of thirteen other Perſons (who 
had voted in the Election of them into their Offices ;) to ſhew by 
what Right they claimed the Franchiſe of In- -Burgeſles of this 
Corporation; It appeared to be incumbent upon the Proſecutors 
to invalidate the Right of Three out of the 13, in order to turn 
the Scale of the Election. They. had voted as being Reſident 
In- Burgeſſes : But Two of the 13 were objected to by the Pro- 
ſecutor's Affidavits, as being Aldermen, and thereby diſqualified | 
to vote as In-Burgeſſes; Five, as having been legally disfran- 
chiſed, and never legally reſtored; and Six, as not being actually 
and bond fide reſident in Wigan at the Time of the Election. So 
that it was pretended, that even a// the Thirteen were illegal 
Votes: However, it was agreed, * that the Election would not 
hold good, if only Three of theſe thirteen Votes could be proved 
bad Ones.” It was therefore inſiſted, on the Part of che Pro- 
ſecutors, that the Election was bad. 


But beſides chis, there was 8 general Objedion to the 
Validity of the Election; namely, that the Court, at which the 
Election was made, was inproperiy bolden; and therefore All that 

was done at it, was totally void and an abſolute Nullity. For, 
the Proſecutors alledged and ſwore (to the beſt of their Informa- 
tion and Belief, ) that it was eſſentially neceſſary to the Compe- 
tency of the Corporate Court, © that at leaſt ONE of the BAILIF FS 
** ſhould be preſent at it”: Wherers there was No Balli preſent 
(as was very poſitively ſworn) at the Original Court which was 
 edjourned to the ſubſequent Day; upon which ſubſequent Day of 
Adjournment the Defendants were elected, at the adjourned Court. 
Conſequently, the adjourned Court was (as the Proſecutors al- 
ledged) an incompetent One, and juſt the ſame as no Court at all; 


and every Thing tranſacted at it muſt be geen, ineffectual and 
void. 


They alſo inſiſted (and their Opponents 1 That it was 
neceſſary for the In-Burgeſſes who voted, to be dent in Wigan 
at the Time of their Voting: And the only Diſpute was, Whe- | 
ther Six of thoſe who voted for theſe Six Defendants were 
: * actually and fairly ſo in Fact, or only e and e 1 


au lo.” 
The 


Rex werſus Latham et al. Six of the In- -Burgeſſes of Monday, 
June 1704. 
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The Affidavits being very long; and the ſeveral Queſtions that 
aroſe being much litigated at the Bar, The Court took Time 
to conſider. 

| CUR. Apis. 


Lord. MANnsFIELD now declared their Opinion; and ſaid 
that Mr. Juſtice Deniſon (who was now abſent) had alſo been 
conſulted by them: And they were all Opinion, © that the 
Rules ſhould be made abſolute, in order to try the Rights in 
„ Diſpute.” 1 | 


The firſt Queſtion, © Whether the Preſence of a Bailiff be or 
<« be not eſſentially neceſſary to the Holding of a Court,” is ge- 
neral, and goes directly to the Validity of the Election of the De- 
fendants: And the Affirmation of this on one Side, and the De- 
nial of it on the Other are Both ſworn exactly in the ſame Man- 
ner; Both Sides ſwear to their Apprehenſion and Belief. The 
Bailiffs are not indeed named in the Stile of the Court: But yet 
they may, by the Conſtitution of the Burrough, be an eſſential 
Part of the Court. Therefore, as it does not appear, „whether 
the Court at which the Defendants were elected was a compe- 
« tent One or not,” an Information muſt go, upon he Ground 
alone; unleſs there has been ſuch an Acquięſcence as ought to 
prevent it. | VJ•sũ . Pr 


_ 2dly. Though an Acqureſcence for a great Length of Time may 
be a ſufficient Reaſon why the Court ſhould not interpoſe, quieta 
movere; yet here is no Length of Time: Tis only 3 or 4 Years. 

No certain Rule is fixed for the particular and exact Length of 

Time that ſhall be conſidered as an Acquieſcence : And perhaps 
it is better, that none ſhould be abſolutely fixed; for, Circum- 
ſtances may very much vary the Caſe, in this Reſpect. _ 


zzdͤly. As to the Refidence too of the Electing In-Burgeſles,— 
The Facts are diſputed, and therefore muſt be tried. 5 


 4thly. The disfranchiſed In-Burgeſles have been reſtored by the 
V. poſt. Mayor alone, upon a Mandamus: * But it is alledged, ** That He 
5 * * alone had no Right to reſtore them, and that He did it con- 


Rex wv. 


Holmes, *© Zrary to the Conſent and Opinion of the Body.” Therefore 
Mayor of their Right appears to be doubtful. | 


Wigan, 
. | | | RNs PRA Toe LOIN 3 
FL. sthly. The Two that have been choſen Aldermen are ſaid to 
| have refuſed Accepting that Office: And their Rights are ſaid to 
have been twice tried already, and ſettled by two Verdicts ; and 
therefore ought not to be now thus diſputed and litigated over _ 
1 | Oe bthly. 
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6thly. It is urged, That the Right of Perſons elecled ought not 
to be ſent down to Trial, upon a Suppoſition of a Deficiency of 
Right in their Electors, UNTIL the Right of ſuch Eleclors has 
been firſt tried and diſallowed: And it has been queſtioned and 
debated, ** how far the Right of an EleQor who is in Office and 
« holds a Franchiſe de Facto, can be attacked upon an Infor- 
« mation granted and tried againſt a Perſon elected by him; or 
« whether his Right muſt then and upon that Occaſion be taker 
« for granted, as he was a Corporator de Fado when he gave 
« his Vote. 


But, as We are of Opinion “that theſe Rules muſt be made 
« abſolute on the firſt Point, which is a general, and if true, a 
fatal O bjection to the Validity of the Election; The Informa- 
tion will be © for USURPING the Office upon the Crown:” And 
the CRowN may take what Iſſues they think proper, to ſhew ſuch 
Uſurpation. There is no Inſtance of precluding the Crown from 
inſiſting upon any Objections that they ſhall be adviſed to take 
Iſſue upon, in order to ſhew the Defendant to have uſurped the 


Franchize. 1 
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Therefore We neither need to give, nor ſhould give any Opinion 
upon the other Points: Nor does the Line ſeem to be fully and 
clearly drawn and fixed, where the Rights of the ELEcToRs 
can be gone into at all, or how far they can be gone into, on 
*« the Tnal of the Right of the ELxzcTasD, EE: 
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Ro Es made ABSOLUTE for Informations. 
The End of Eafler Term 1 704, 4 G. Jo 
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Tueſday, 26 
June 1764. 


Trinity Term 


4 Geo. 3. B. R. 1764. 


: Swift, ex dimiſſ. Neale et Ux. verſus Roberts. 


N Ejectment for a Houſe &c, in Well-Cle Square in 
Middleſex, coming on to be tried before Lord Man/- 
eld, at the Sittings after laſt Term; the following Caſe 
was ſpecially ſtated, and reſerved for the REI of 


| the Court. 


| Richard Gilbert and Frances 85 phia Gilbert, (now Neale) v were 
upon the 2oth of January 17 54, ſeiſed as Fomt-tenants in Fee, 


of the Premiſes in Queſtion. Richard Gilbert, on the 20th of 


January 1754. made Bis Will, duly executed; and thereby de- - 


viſed, in theſe Words—** Imprimis, I give and bequeath all ny 


Part, Right, Title and Intereſt which I have in an Eftate joinT- 
< LY WITH MY SISTER FRANCES SOPHIA GILBERT, ſituate 


* and lying in Well-clo e _—_— Sc, t to my beloved Wife * 


46 Gulbert. - 


By Indentures of Leaſe and Releaſe dated on the gth and oth 
of October 1754, They made PARTITION: And the Mefluages in 
9 were conveyed to the faid RICHARD | in F ee. 


RICHARD died in Auguſt 17%7, without Iſſue; | Jozving the 


Leſſor of the Plaintiff his Siſter and Heir; who claimed as Heir 
at Law to him. The Defendant claimed under hrs Will. | 


The Queſtion Was, 25 Whether the Plaintiff, under the Cir- 
<< cumiltances of this Caſe, is intitled to recover the Premiſſes in 


Queſtion in this Ejectment“ 


It was argued, for the firſt Time, on u Nane the 22d, of May 


laſt, by Mr. Aſpurſi for the Plaintiff, and Mr Serjeant Hewitt 


for 
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wy 


for the Defendant: And the two Queſtions propoſed 12 wed Af 
burſt, and diſputed between them, were 


iſt. Whether the Devi/e made to the Defendant by Richard 


Gilbert who at the Time of mating the Deviſe was a JoinT- 
TENANT, though he AFTERWARDS made PARTITION, and had 


the Premiſſes for his Purparty; was a god Devile, abſtracted from 


the Conſideration of the Subſequent Partition. 


al: Whether the SUBSEQUENT Partition could make the pre- 


ceding Deviſe good. 
Mr. Afpurft argued— = 


Firſt—That a JolnT-TENANT can not deviſe, (though : a Co 


a parcener may : ) For the Right of Survivorſhi 4 takes Place of a 


Jont-tenant Deviſe. This is ſettled eſtab ed angel 


For this, He relied on Littleton, Sect. : 287 and c Liu. 185. a. a. b. 


Both 3 in Point. 


Secondly —The Deed of Partition, made fbfoquent to the Time 


of making the Deviſe, can not effectuate and make good a * 


Deviſe, which was a bad One when made. 


For, upon the Statutes of Wills, a Will oſt be good at the 


7 ime when it was made; It can not be made good oy any Jan. 


quent Event. 


Buy the Statute of + 34. 35 H. 8. c. . 94. (which. is lis 
F 1.) Perſons having a 


tory of the former Act of 32 H. 8. c. 1. 
ſole Eſtate in Fee-Simple, or ſeiſed in Fee-Simple in Co-parcenary 


or in Common, have Power to deviſe as much as in them of Right 


is, at their Pleaſure. 


ſole-(eited,” or ſeiſed in Co-parcenary or in Common, it is clear, 
* that JoiNT-7enants are EXCLUDED:” and Jemt-tenancy is a 


Ne D- Mual Hcation. 


But as the Power is only given to Perſons 


Upon theſe Statutes, it is 1100 clear, that 1 uture Event can | 


* Jupply a Defect of Qualification which was wanting at the Time 


* of making the Will:“ As an Infant Teſtator's coming to full 


Age, or a Feme-Covert Teſtatrix becoming ſole, or an inſane 
Perſon s recovering Sanity of Mind. In all ſuch Caſes, the Will 


is void, unleſs it be republiſhed after the Perſon becomes 9 


of deviſing. 


1 Siderf. 
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5 8 * — * * N " 7 — — 
CRE» 1 3 BE — —— —— ISENS A 
— — — — — — 2 2 
> IS 3 GE . "4 71 
mo 8. = d er IX, w 


1 


1490 Trinity Term 4 Geo. 3. B. R. 


* 


| 1 Siderf 162. Herbert v. T orball, was s ſo determined, Upon a 
Will made by an Infant. 


To make a Will good, the Sei in which the Teſtator had at 
the Time of making, mult continue: Otherwiſe, there muſt be a 
Re-publication. 


3 Co. 25. Butler and Baker's Caſe. 
D er v. D. Ver, 3 Lev. 108. where the Teſtator made a Bar- 


gain and Sale, in or to make a Tenant to the Præcipe; and 
ſuffered a Recovery to his own Uſe. 


Aſply v. Laver, Golde horeagh 93: where a renewed Leaſe did 1 
not paſs, (the former being ſurrendered. ) | 


Y Aer row v. Yelverton, Cre. Eliz. 401. A Man can not grant 
or charge what He hath not. 5 


Bunter v. Cole, I Salk. 2 37. | After-purchaſl Lands ſhall not 
85 TE: a prior Deviſe. 


So, in the preſent Caſe, there ought to have: been a | Re-publi- 
tion: For, at the Time of making this Will, the Joint-tenant had 


not the Eſtate, in the Mode that was neceſſary t to qualify him to 
deviſe it. 


In n it is incumbent to alledge, es That at the Time of- 
5 © making the Deviſe, the Deviſor was ſeiſed in his Demeſne as 
* of Fee. But if it had been fo alledged here, the adverſe Party 


might have ee a Joint-Seiſure, and traverſed me Sole- 
Ser ure 


He added further, That ſuppoſing this Deviſe | to have been ood - 
in it's Original Creation, yet the ſubſequent Partition (which 


was made by Deed of Lad and Releaſe would amount to a RE- 
VOCATION of it. 


"And He endeavoured to ſhew this, by ling 1 Ro. Abr. 614. 
Title Deviſe, Letter O. (which does not prove it,) and the Caſe 
of Le Strange v. Sir Richard Temple, 1 Keb. 357. and 1 nd 90. 
and a Caſe in Shower s P. C. 


| But as to this Point, He was over-ruled immediately by 
Lord MANSFIELD and Mr. Juſtice WiLMoT, who Both agreed, 


Lampe that it had been determined 60 That A Partition by Deed, between 


2 Tenants 
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« Tenants in Common, did not amount to a Reyocation”: And 
they particularized two Caſes in Point, viz. Luther v. Kidby, 
3 Peere Williams 169, 170. gth April 1730, (mentioned there 


in a Note,) and Riſley v. Lady Baltinglaſt, Sir T. Raymond 240. 


Each of theſe two Caſes being the unanimous Opinion of four 
Judges. And Lord Mangſeld added an Obſervation, That con- 
00 ſtructive Revocations, contrary to the Intention of the Teſtator 
2% ought not to be indulged; and that ſome over-frained Reſo- 
« Jutions of that Sort had brought a Scandal upon the Law.“ 


Mr. Serjeant Hewitt, for the Defendant. 


As to the /aft Point, He thought it needleſs to ſay any Thing 


at all about it; as the two Caſes laſt abovementioned were a full 
Proof, That a Partition between Tenants in Common was 19 
« Revocation of a prior Will”: And there was no Difference (in 
_ this Reſpect) between Tenants in Commun and Joint-Tenants. 


As to the 1ſt. Point—A Joint-tenant has ſuch an Eſtate as He 


may deviſe, under theſe two Statutes concerning Wills. 


He cannot indeed deviſe, ſo as to defeat the Survivor, ſo long 


as Survivorſhip continues: But if the Survivorſhip be put out of the 


Caſe, then there is Nothing to hinder him from deviſing. 


Now a Partition diſcharges deſtroys and extingurſhes this Inci- 


dent or Incumbrance of Syurvivorſhip. If One Joint-tenant releaſes 


to the Other, (as he may do,) this extinguiſhes his Eſtate. 
All this is conſiftent with Littleton 9 288. and Co. Lite. 186. 


And Perkins (Section 500) is expreſs, that « if a Joint-tenant 


makes his Will and ſurvives, the Will ſhall ſtand good.” 


2d. Point. Ar TER Partition, the Joint-tenant is in of the 
vid Eſtate: The Partition operates only as an Extinguiſhment of 


the other Moiety. 


And as to the Expreſſion in 34 and 35 H. 8. of E having a 
* ſole Eſtate”; He was ſole ſeiſed of his own Part and had Power 


40 diſpoſe of it: He might alienate it, demiſe it, forfeit it. Why 
then might He not deviſe it? i 


Mr. Aſburſt, in his Reply, did not inſiſt upon the Partition's amoun- 
tmg to a Revocation of the Will: (Though Lord Mangfeld told 


him, He was at Liberty to do it, if He was not ſatisfied about it.) 


As to the Reſt, He ſaid that Joint-tenancy is a perſonal Di/- 
ability to deviſe the Land; as Infancy, Inſanity, Or Coverture are, 
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Fe to do ſo: And it is tacitly excluded by the Statute, by not being 
therein expreſſed, as Coparcenary and Tenancy in Common are. 


It is no Argument to prove his Power of deviſing it, to ſay 
that He might have given it or aliened it in his Lifetime: 
For, that would have de efeated the Sur vi vorſbip; but Fhis does not. 


As to the Paſſage in Perkins, & 500. It may be laid out 9 
the Caſe: For, his Aſſertion is not ſupported by the Authorities 
He cites. [Mr. Aſburſt ſaid He had looked into the Books refer. 


* Perhaps Ted to by Per ins; and could find no ſuch 2 * in them.] 
He looked 


into Fitz-Herbert's Natura Brevium inſtead of the old Natura Bain. 


2d. Point. Ar TER Partition, the Made of the Deviſor's ha- 
ving the Eſtate is al7e; -ed ; and the Will muſt be Publ ned anew, 


Ut erius :C oncilium. 


This Cauſe now ſtood in the Paper for a ſecond Arguinine 
Mr. Morton was for the Leſſors of the Plaintiff; and Mr. Eliab 
Harvey, tor the Defendant. 


Tun CourT put it upon MX. Harvey, to ſhew how 
He could get clear of the Statute of the 34 and 35 H. 8. 


Mr. Harvey endeavoured to do it, by urging that the Teſtator 
being ſole-ſeiſed at the TIME when the De viſe OPERATED, that 


is to ſay, (at the Time of his Death,) it is a good Deviſe under 
the Statute of H. 8. - 


And this, He ſaid, Jependad upon the 9rality of the Eftate, 
and not upon the perſonal Ability of the Teſiator. Where it de- 
-pends upon the perſonal Ability of the Teſtator, it is not indeed 
ſufficient that the Diſability be removed before the Time of the 
Operation of the Will: It is neceſſary that the Teſtator ſhould | 
have been free from all Diſability at the Time of making it. But 
where it depends upon the Quality of the Eftate, it then turns 
upon the Time of the Will's operating. And in the preſent Cale, 
which is of this /atter Kind, the Teſtator was ſole ſeiſed at the 
Time of the OPERATION of his Will. 


5 W the making of theſe Statutes of Wills (in 32 and 34 
H. 8.) None could deviſe their Inheritance, by the general Laws 
of the Fad: But in moſt Cities and Burroughs, the Right of do- 

ing it ed; and many Queſtions were agitated concerning ſuch 
Peviter; and many Rules were laid down, and many Principles 
eitablithed about them. One of thoſe eſtabliſhed Principles 

| | was 


1 


* 
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was That a Joint-tenant could not deviſe;” or (in other Words) 
« That a Perſon muſt be /o/e-/erſed, in Order to qualify and en- 
« able him to deviſe Lands.” And the Intent of theſe Statutes 
« was, to make the general Law of the Land conform to theſe 
« focal Cuſtoms. . 


Upon the former of theſe two Statutes, (v/z. the 32d. of I. 8.) 
it was left doubtful, ** Whether a Joint-tenant could deviſe by 
« Virtue of that Act, or not; the Power being given to“ Every 
« Perſon having any Manors, Lands or Tenements holden in 
« Socage”: And the Act of 34 and 35 H. 8. was made to ex- 
plain this Doubt; and gives the Power of deviſing, © to Perſons 
„ having a SOLE Eſtate in Fee-Simple, or ſeiſed in Fee-Simple 
in Coparcenary, or in Common.” So that it is now eſtabliſhed 
by this latter Act, which adopts the known Principles of the 
Common Law, That a Joint-tenant can of deviſe.” And this 
is a Remedial Law, and therefore to be favoured; in Order to 
promote the Remedy, and effectuate the Intentions of Teſtators. 


The Reaſen why a Joint-tenant cannot deviſe, is, That the 
Right of Survivorſhip takes Place in his Companion immediately 
upon the Deviſor's Death; And the ſurviving Companion is Pa- 
ramount the Title of the Deviſee, who can only claim under the 
Deviſor; whereas the Survivor claims in his own Right, under the 
firſt Feoffor. So is Littleton & 287. and Co. Lit. 18 5. b. in his 
Comment thereupon. And this Paramount Right having in- 
ſtantly prevailed, upon the Teſtator's Death, there remains 29 
Eſtate of Inheritance for the Deviſe to operate upon. 


Bur, if between the Time of making the Deviſe and the Time 
of it's operating, the Fointure be ſevered, and the Eftate confoli- 
dated, then the Deviſe will be good: For there now remains 19 

Paramount Right, to prevail over it. ng, 


Tuis Doctrine is quite agreeable to Litileton's Opinion juſt 
cited: And it is alto the Opinion of Perkins; who in his gooth 
dection, Title Devi/es, fays © That a Deviſe by a Joint-tenant, 
of Land deviſable which he holds in Fee on the Day of his 
Death jointly with a Stranger, is not good ; and the Law is the 
lame, with regard to an Uſe in Jointure Cc: Bur #f ſuch 
Deviſor suRvIVvxSs all his joint-Companions, then such De- 
viſe is GOOD ; as it is well thewn by my Lord Littleton, in his 
zd. Book, in the Chapter of Joint-tenants Folio 58, and alſo in 
Natura Brevium, with the Additions upon the Writ of Ex 
gravi Querela Cc; where there are ſeveral good Caſes concern- 
ing Deviſes put and ſhewn &c.” Perkins is clearly of Opinion 
himſelf, and He deduces it alſo from Littleton, “ That if a Joint- 

N ** tenant 
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to do ſo: And it is racitly excluded by the Statute, by not being 
therein expreſſed, as Coparcenary and ras to in Common are. 


It is no Argument to prove his Power of deviſing it, to lay 
that He might have given it or aliened it in his Life-time.” 
For, that would have defeated the Survivorſhip; but this does not. 


As to the Paſſage in Perkins, & 500. It may be laid out of 
the Caſe: For, his Aſſertion is not ſupported by the Authorities 
He cites. [Mr. Aſburſt ſaid He had looked into the Books refer- 
red to by Perkins; and could find no ſuch VOY * in them.] 


into Fit it S- Herbert” s Natura Brevium, inſtead of the old Natura Previum. 


2d. Point. AFTER Partition, the Mode of the Deviſor's ha- 
ving the Eſtate i 18 alte, red; and the Will muſt be publiſhed anew, 


Ul: erius C 8 


This Cauſe now ſtood in the Paper for a ſecond Argument. 
Mr. Morton was for the Leſſors of the Plaintiff; and Mr. Eli 
: Harvey, for the Defendant. 


Tur CovnT put it upon Ms. Harvzr, to ſhew how 
He could get clear of the Statute of the 34 and 35 H. 8. 


Mr. Harvey endeavoured to do it, by urging that the Teſtator 
being ſole-ſeiſed at the TIME when the De viſe OPERATED, that 


is to ſay, (at the Time of his Deatb,) it is a good Devite under 
the Statute of H. 8. 


And this, He ſaid, depended upon the Ouality of the Eftte, 
and not upon the perſonal Ability of the Tejtator. Where it de- 

-pends upon the perſonal Ability of the Teſtator, it is not indeed 
ſufficient that the Diſability be removed before the Time of the 

Operation of the Will: It is neceſſary that the Teſtator ſhould | 
have been free from all Diſability at the Time of making it. But 
where it depends upon the Quality of the Eſtate, it then turns 
upon the Time of the Will's operating. And in the preſent Cale, 
which is of this /azter Kind, the Teſtator was * ſet {ſed at the 
Time of the OPERATION of his Will. 


Before the making of theſe Statutes of Wills 803 32 and 34 
I. 8.) None could deviſe their Inheritance, by the general Laws 
of the Land: But in moſt Cities and Burroughs, the Right of do- 
ing it /ub/i/ted; and many Queſtions were agitated concerning ſuch 
Devites; and many Rules were laid down, and many Principles 
eitabliſhed about them. . One of thoſe ENTgDIUNEE Principles 

| was 
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was © That a Joint-tenant could not deviſe; or (in other Words) 
« That a Perſon muſt be ſole-ſeiſed, in Order to qualify and en- 
« able him to deviſe Lands.” And the Intent of theſe Statutes 
« was, to make the general Law of the Land conform to theſe 
« hocal Cuſtoms. e 


2 = ps Ws 7 2 A _ - a 
ETD - Erin 
2 . 2 250 nn * i 4 Lot 2 


— IS; VIE 

: "2744 Dae 

% \ - bY YT EET 
- — — OI 


Upon the former of theſe two Statutes, (viz. the 32d. of H. 8.) 
it was left doubtful, * Whether a Joint-tenant could deviſe by 
« Virtue of that Act, or not; the Power being given to © Every 
« Perſon having any Manors, Lands or Tenements holden in 
„ Socage”: And the Act of 34 and 35 H. 8. was made to ex- 
plain this Doubt; and gives the Power of deviſing, “ to Perſons 
„ having a SOLE Eſtate in Fee-Simple, or ſeiſed in Fee-Simple 

in Coparcenary, or in Common.” So that it is now eſtabliſhed 
by this latter Act, which adopts the known Principles of the 
Common Law, That a Joint-tenant can not deviſe.” And this 
is a Remedial Law, and therefore to be favoured; in Order to 
promote the Remedy, and effectuate the Intentions of Teſtators. 
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The Reaſon why a Joint-tenant cannot deviſe, is, That the 
Right of Survivorſhip takes Place in his Companion immediately 
upon the Deviſor's Death; And the ſurviving Companion is Pa- 
ramount the Title of the Devjſee, who can only claim under the _ 
Devijor ; whereas the Survivor claims in his own Right, under the 
firſt Feoffor. So is Littleton & 287. and Co. Lit. 185. b. in his 
Comment thereupon. And this Paramount Right having in- 
ſtantly prevailed, upon the Teſtator's Death, there remains 79 
Eſtate of Inheritance for the Deviſe to operate upon. 
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Bur, if between the Time of making the Deviſe and the Time 
of it's operating, the Fointure be ſevered, and the Eſtate conſoli- 
dated, then the Deviſe will be good: For there now remains 15 
Paramount Right, to prevail over it. - on, 


Tuts Doctrine is quite agreeable to Lilileton's Opinion juſt 
Cited: And it is allo the Opinion of Perkins; who in his gooth_ 
Section, Title Deviſes, ſays * That a Deviſe by a Joint-tenant, 
of Land deviſable which he holds in Fee on the Day of his 
Death jointly with a Stranger, 1s not good ; and the Law is the 
lame, with regard to an Uſe in Jointure &@c: Bur . ſuch 
Deviſor suRvIvxs all his joint-Compantons, then such De- 
viſe is GOOD ; as it is well ſhewn by my Lord Littleton, in his 
zd. Book, in the Chapter of Joint-tenants Folio 58, and alſo in 
Natura Brevium, with the Additions upon the Writ of Ex 
gravi Querela &c; where there are ſeveral good Caſes concern- 
ing Deviſes put and ſhewn &c.” Perkins is clearly of Opinion 
himſelf, and He deduces it alſo from Littleton, © That if a Joint- 

„ tenant 


1494 Trinity Term 4 Geo. 3. B. R. ; 


nn... 


e tenant makes his Will, and afterwards ſurvives his Companions, 
&« then /uch Deviſe is good.” 


Tuus it ſtood at Common Law, antecedent to the Statute. And 
the Statute adopts and proceeds upon the Reaſoning of the Com- 
mon Law; and meant to make the Law throughout the Kingdom 
conformable to it in every Reſpect: It does not deſtroy the former 


Power of deviſing, which ſubſiſted only partially, and not gene- 


rally; but, on the contrary, eſtabliſhes the le Power, generally 
and all over the Kingdom. 


Upon this Principle, the Es AES muſt be . as they 


Rood at the Time of the Operation of the Will. And for that 
Reaſon, no Livery is neceſſary, nor Attornment. (V. 3 Leon. 


276, 277. Egerton's Argument of Butler and Baker's Cale.) 


A Tenant in Tail, with Remainder in Fee in Contingency, 
may deviſe: And if he leaves no Iſſue at his Death, his Deviſe 
thall be good. 5 „ 


The Caſe of Jap/ed Deviſes, (where a Deviſee in Fee dies in 
the Life of the Deviſor,) tends to prove this Point: But a much | 
ſtronger Inſtance is the Caſe of a Man's deviſing 70 his own Wife; 
which can only be ſupported upon this Foot of conſidering the 
Eſtate as it ſtood at the Time of the Will's operating. So if a 
Deviſe be to the Heir of A; and A. dies in the Life-time of 


the Teſtator ; A.'s Heir ſhall take. OR 


Tux preſent Caſe turns upon the Qyality of the Estate: And 
therefore the Deviſe is good, 4077hout Re- publication or any other 
Act done; as the Teſtator was /o/e-ſeiled at the Time of the Ope- 
ration of the Will. nk e 


Indeed where it depends upon the perſonal Ability or Diſability 


of the Teſtator, ſome other Act muſt be done, after the Difabi- 
lity is removed: As if a Will be made by a Feme-Coverte, an Infant 


or a mad Perſon, it mult be re-publiſhed after the Diſability is 


removed. 


But where it depends upon the Quality of the Eſtate, the Eſtate 


is diſencumbered by the Removal of the diſabling Circumſtance: 
And it is enough if it be clear of any Incumbrance at the Time 
when the Will operates. Here, the Deviſor was in to the ſame 
Uſes after the Partition, as He was before; His Intention re- 


mained the ſame as it was before; and the eſtabliſhing the Deviſe 


he has thus made, will not claſh with any Rule of Law. 


Mr. Merton, for the Leſſor of the Plaintiff, 4 
ES : 


— tr. a Es, 
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As to Perkins His Words do not import even his own Opi- 
nion to be,“ That the very identical Will made by the ſurvi- 
« ying Joint-tenant before the Death of his Companion would 
« be good after it: He only means, “that Fa Joint-tenant 
« ſurvives all his Companions, He may en make a Deviſe of 
« the-Land before holden in Jointure; which he could not do 
« before.” Nor can any fuch Opinion as is aſcribed to him b 


Mr. Harvey, be inferred from the Books cited by Mr. Perkins. 


As to Deviſes by Tenants in Tail—If a Man has an Eſtate Tail, 
and deſtroys that Quality, and acquires a Fee, ſuch acquired Fee 
will not paſs by a prior Will, without Republication. In the 
particular Caſe put by Mr. Harvey, of a Tenant in Tail, with 
Remainder in Fee to Himſelf and his Heirs, the Eſtate would 
paſs by the very Words of the Statute of Wills; becauſe the Deviſor 
then had a Fee in the Remainder; And the Words of the Statute. 

are “ Having a ſole Eſtate in Fee-Simple &c, in Poſſeſſion 

« Reverfion or Remainder.” But ſuch deviſable Eſtate mult be 
either a /o/e Eſtate in Fee-Simple, or a Fee-Simple in Coparcenary 
or in Common. Whereas, at the Time of Mr. Gilbert's making this 

Deviſe, He had not ſuch an Eſtate as the Statute intends : For 
He then held in Foint-tenancy with his Siſter; and the expreſs 

| Bequeſt in his Will is“ What He had jointly with his Siſter.” 
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_ _ Suppoſe Mr. Gilbert to have furvived his Siſter, would the 
While have paſſed by the preſent Will? Certainly not. And if 
ſo, how can his own Share pals by it? . 


The general Doctrine advanced by Mr. Harvey came in Queſtion 

in the Caſe of Butler v. Baker, reported in 3 Cro. 25. and Popham 
87. And Popham and Anderſon, the two Chief Juſtices, and All the 

other Juſtices and Barons, held (contrary to Periam, Clench, Clark, 

Walmeſley and Fennor) That They were to conſider what Eitate | 

« the Deviſor had in the Land at the Time of his Deviſe MADE, 

« wITHOUT Regard to that which might happen by Matter ex pojt 
Facto upon the Deed of Another: And a? the Time when that 
will was made, the Deviſor hid no other Eſtate in the Manor 
of Hinton than jointly with his Wife; And #f /o, it follows 
that the Manor of Hinton was then out of the Letter and In- 
tent of the Law; For, He was not then ſole ſeiſed thereof, nor 

ſeiſed in Coparcenary nor in Common; And, by the Words, 
He ſhould be „le ſeiſed in Fee-Simple, or ſeiſed in Fee-Simple 
in Coparcenary or in Common.” | See particularly Popham 87. 
and 3 Co. Rep. 30. b. 31.] : | | 
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| Tur CovuRrT, conſiſting of Lord Mansfield, Mr. Juſtice 
| Wilmot, and Mr. Juſtice Yates, (for Mr. Juſtice Deniſon was 
abſent) were clearly and unanimouſly of Opinion, That a %% 
made by a JOINT-TENANT during the Continuance of the Jointure, 
is not a good Will (even as to hs Share of the Eſtate,) under the 
_ Statutes of Wills in 32 and 34 H. 8. notwithſtanding a ſub/eqyen 
Severance of the TJointure by a Partition made after the Time of 
making the Will, and before his Death; UNLEss there be a Re. 
publication of it, after the Partition: And They obſerved, that 
the Deviſor has expreſsly deſcribed this Bequeſt as a Right which 
« He had in the Eſtate jointly with his Siſter.” 


They All thought that this would have been a pretty plain 

Caſe, if lit had ſtood merely on the Statute of 32 H. 8. which 
enacts That every Perſon having any Manors, Lands or Te- 

*« nements holden in Socage Cc, ſhall have Power to give and 

„ deviſe Sc: And conſequently there was no Neceflity of 

the latter Act of 34 and 35 H. 8. to explain the former. But 

this latter explanatory Act clears the Matter of a// Doubt. It 

profeſſes to he made on Purpoſe to remove all Doubts about the 

Expoſition of it, and to declare and explain it's Meaning: Part 
of which Declaration and Explanation is this, that all and fin. 
* gular Perſon and Perſons HAvinG a ſole Eſtate or Intereſt in 

% Fee-Simple, or ſeiſed in Fee-Simple in Coparcenary, or in 

Common in Fee- Simple &c &c, ſhall have Power to deviſe &c.” 

It is very clear, upon this Statute, that the Deviſor muſt nave 

'* the Eſtate at the Time of MAKING his Will: He cannot deviſe 
1 3 what he had not in him at the Time of deviſing. LokD Mans- 
” FIELD ſaid, that by the Feuda/ Law there could be no Deviſe of 
Land, as conſtituting an Heir: But a Deviſe of Land was conſi- 
dered as a Limitation of the Deviſor's Eſtate by a revocable Act; 
3 and upon the Cuſtom, and independently of the Statute, a Man 
8 could not limit an Eſtate which He had not. And Mr. Juſtice 
Yates obſerved, that the Manner of pleading a Deviſe of Lands 
ſlewed that the Deviſor muſt be ſeiſed of them at the Time of 
making the Deviſe: For the Form of ſuch Pleading is, That 
the Teſtator was ſeiſed Sc; and being /o ſeiſed, made his Will, 

and thereby deviſed ſo and fo.” te 


The Queſtion therefore "wi «© Whether Richard Gilbert had a 
<« deviſable Eſtate in theſe Premiſſes at the Time when He 
«© MADE His ME: 


And They were unanimous, „ that He had xot:” For it was 
only a Joint Eſtate; which is not deviſable. They All were 
Clear, © that a Joint-tenant cannot make a Will of what He 


4 holds in Jointure.“ And Lord Mansfield held,“ 1 : 
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« Will would be void, both at Common Law and upon the 
«« Statute.” If it could operate at all, He ſaid, it muſt ope- 
rate as a Severance of the Jointure: For. it could not operate 
otherwiſe. But it cannot operate in hat Manner; becauſe a Se- 
verance of Jointure cannot be effected by that Method. A Feoff- 
ment to Uſes (which the Statute means when it ſpeaks of an Act 
executed in the Perſon's Life-time,) would have ſevered the Join- 
ture: But a Mill cannot have that Effect. Where it took Place 
by particular Cuſtoms, it was in the Nature of a revocable Ap- 
pointment or Limitation of the Land cauſa Mortis; and not like 
the Roman Teſtament, as a Conſtitution of the Heir. Therefore, 
before the Statute, a Man, by Cuſtom, could only deviſe Lands 
which He was hen ſeiſed of. MR. JusTice WIL Mor faid, that 
the Time of MAKING the Will was the material Time, in this Caſe, 
as well with Regard to the Quality of the Eftate, as to the per- 
ſonal Ability of the Teſtator: For by the expreſs Words of the 
Statute of 34 and 35 H. 8. He muſt have the Eſtate, in order to 

be capable gf deviſing it: And the Word © Having is a Reaſon 

why an after-purchaſed Eſtate ſhould not paſs. Now this Man, 
who only held in Fointure at the Time when He made his Will, 
had not a devi/able Eſtate, when be made the Deviſe: Which it was 
neceſſary that He ſhould have had, at the Tue of devying, in or- 

% ̃ 29 ]ͤ— l m 


As to the Paſſage cited from PERKINS 96. b. Title Deviſes, 

Section 500. (which ſee at large, ante, p. 1493.) They were 
extremely well ſatisfied, that it could not be true, in the Senſe 
in which Mr. Harvey would have it underſtood; namely, that 
jf a Joint-tenant, who holds deviſable Land jointly with other 

_ « Perſons, makes a Deviſe of ſuch Land, and afterwards hap- 
« pens to ſurvive all his joint Companions, then ſuch before-made 

Deviſe ſhall 7hereby BECOME a goad One, (though it was con- 
feſſedly a bad One before this Event,) withaut being renewed 
© or republiſhed, or any other confirmatory Act.“ The Books 
He cites do not warrant any ſuch Concluſion : Nor is there any 
Foundation for ſupporting ſuch a Propoſition. And (as Lord 
Mansfield obſerved) it would be abſurd, upon the Face of it, to 
luppoſe that ſuch a Deviſe could be good for the ole of the 
Eſtate. And both His Lordſhip and Mr. Juſtice Wilmat remarked, 
that what Perkins ſays, relates to Cuſtomary Deviſes only, and not 
to Deviſes under the Statute: So that it bas ſtill the leſs Weight 
upon the preſent Occafion. 


N. B. It ſeems to Me, that Perbius meant no more than this; 
That a Joint-tenapt, who continues till the Day of his Death 
to hold jointly with One or more other Perſon or Perſons, 

can not deviſe: But if he ſurvives All his Companions, He 
then and thereby becomes CAPABLE of deviſing. And J 
1 LF appre- 
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Chariot which ſtood in a Coach-houſe belonging to and Part of 


apprehend, that He only cites Littleton and old Natura 
Brevium, in order to prove © That a Deviſe by a Joint- 
« fenant is void; and that He conſiders the latter Part of 
his Aſſertion, as a plain Conſequence of the former, and ob- 
viouſly clear without wy Proof. ] 


Per Cui. 


Let the Poſtea be delivered to the PLAINTIP p. 


Francis verſus Wyatt. 


H l 8 was an Action in Replevin, | pon a Dj , for 


Rent. 


The Replevin was brought by Mr. Francis, the Owner of a 


Mat. Wilkinſon's LiveERY STABLES; which Chariot Mr. Wyatt, 


from Wilkinſon : And Wyatt avowed the Taking it as a Dire 
for Rent. To this Avowry, Mr. Francis pleaded in Bar, that 


the Landlord of the Premiſſes had diſtrained, for Rent due to him 


the Coach-houſe in which it was taken, was Part and Parcel of 


of the Talbot Livery-Stables; whereof One Matthew Wilkinſon 
was the Tenant and Occupier, under a Demiſe from the Avow- 


certain other Coach-houſes and Stables known by the Appellation 


ant Mr. Wyatt, for a Term of Years, at the annual Rent of 60/. 


That Matthew Wilkinſon, during ſuch his Occupation of the Pre- 
"miſſes, uſed and followed the Trade and Buſineſs of a Common 


Public Livery-Stable- Keeper, for keeping Gentlemen's Horſes and 
letting up their Coaches and Carriages ; and uſed the Premiſſes, 
in his ſaid Trade and Buſineſs, for the keeping Common Public 
Liv ery-Stables and Coach-houſes, for keeping Gentlemen's Horſes 


and ſetting up their Coaches and Carriages; And that the Plain- 


tiff Mr. Francis ſet up his Chariot there, af Livery, with the 


ſaid Matthew Wilkinſon, as at a Common Public Livery-Stabl:- 


| Keeper's ; And that the Avowant took his Chariot ſo ftanding in 


the ſaid Coach-houje, as a Diſtreſs for Rent due to him from the 


faid Matthew Wilkinſon: And ſo concludes, that He took it of Vi 
own Wrong. To this Plea in Bar to the Avowry, Mr. Wyatt the 
Avowant demurs : And Mr. Francis joins in Demurrer. 


And the Queſtion Was, Whether a Ge Chariat, 


« which ſtood in a Coach-houſe belonging to a Common LIVERY 


„ STABLE-Keeper, was DISTRAINABLE for Rent due to the 
«Landlord JO the LIVERY-ST SOLE for this Coach- 


6c houlc, 


— 
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« houſe, which (together with the Stables &c) he rented of the 
« Landlard who diſtrained jt.” 


This Point was twice argued, firſt, on Friday the 25th of May 
laſt, by Mr. Serjeant Nares for the Landlord, and Mr. A/hur/} 
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for the Owner of the Chariot; and again on Friday 29th Juue 


1764, by Mr. Blackſtone for the Avowant (the Landlard,) and 
Mr. Clayton for the Plaintiff in Replevin, (the Owner of the 


Chariot.) 


Upon the firſt Argument, the Serjeant infiſted, That a Lives v- 
STABLE-Keeper differs widely from an InN-Keeper; and that 


eyen HORSES ſtanding at Layery in a Ltvery-Stable would not be 


intitled to the like Privilege from being diſtrained for Rent due 
for the Livery-Stables, as a Horſe put up at an Inn would be, 


from being diſtrained for Rent dye for the Ius; and much leſs 


can a CHARIOT without Horſes, put up in a Coach-houſe be- 
longing to and Parcel of a Livery-Stable, he intitled to ſuch 
Privilege. : © gs 


An Inx-Keeper has à Right to gerain the Hare till he he paid 
for his Keeping. The Reaſon is, becauſe the Inn-Keeper is 
laund to receive the Horſe: And He gives Credit to the Thing, 


not to the Peron. So a Farrier, who ſhoes a Horſe, So a Com- 


non Carrier. So likewiſe a Taylor; who is bound to make the 
Cloaths. 22 Ed. 4, 49. | 


But it muſt be the Horſe of a Gueſt or Traveller, left at an Inn 


and fed, which the Inn-Keeper may thus detain : He cannot de- 
tain Goods left with him. 2 Ld. Raym. 867. 


Whereas here is a Coach-houſe rented for a Year, not occgſi- 


onally uſed for a finall Time only And the Credit is given to the 


Perſon, not to the Thing. Moore 777. 


In a Caſe of Brenan v. Currint, in B. R. J. 1755. 28 G. 2. 


A Farrier inſiſted on retaining a Horſe, for his Keeping and Cure. 


The Court entered into the general Doctrine, and determined 


(upon the Cafe in Cro. Car. 271, 272. Chapman v. Allen,) © that 
* the Farrier could not retain the Thing ; becauſe there was a 
* ſpecial Agreement, and the Credit was given to the Per/on.” 


But a LiveRY-STABLE-Keeper cannot detain a Horſe (as an 


Inn-keeper may ;) becauſe He is not bound to take in a Horſe : 


Much leſs can he detain, or is bound to take in, a Chariot WI u- 
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A LiveRY-STABLE-Keeper is not bound to quarter Soldier; 
as an Inn Reeper is. 1 Salk. 387. Parkhurſt v. Foſter. ; 


Neither are LivERY-STABLE=-Keepers liable to the Income. 
niencies that Tnn-Keepers are liable to; as taking out Licences, 
and a great Number of other Inconveniences. 


Therefore they ought not to enjoy the ſame Privileges : Nor is 


there the ſame Foundation for their Ungder-tenants to claim any 
1 Exemption from the general Right which Landlords have „ to 
N „ diftrain what they find upon the Premiſſes.“ And this Gen— 
| | tleman, Mr. Francis, is nothing more than an Under-tenant to 


Wilkinſon for this Coach-houſe. 


A LivERY-STABLE-Keeper muſt reſt upon his own Agree- 
ment: He has no Privilege himſelf; and none can be claimed 
under Him. Yelverton 66. Caſe de Hofteler ; Cro. Car. 271. 272. 
Chepman v. Allen; 2 Ld. Raym. 687. Yorke v. Grenaugh ; and 
1 Salk. 388. York v. Grimaſtone S. C. Cro. Fac. 188. 189. Gel- 

l WE ley v. Clerk. and in a Caſe of Crofier v. Tomlinſon, in C. B. at the 

1 Hex (or Hertfordſhire) Aſſizes before Lord Ch. J. Willes, a Race- 
Horſe was holden liable to Diſtreſs, in a Stable at Barnet, let to 
an Inn-Keeper for a Guinea. I 


| Mr. Afhurſt, contra, for the Plaintiff in Replevin, (the Owner 
1 of the Chariot,) argued, that the Doctrine of Retainer is uncer- 
| tain, and not applicable to the preſent Caſe. And He denied 
that the Inn-Keeper's Right to detain was founded upon the Prin- 
ciple of his Ob/igation to receive. For a Manufacturer (who is not 
bound to accept the Work) has a Right to retain ; (as was hol- 
den in P. 9 V. z. Collins v. Ongley, before Holt Ch. J. cited by 
Lord Ch. J. Ryder in the Cafe of Brenan v. Currint:) So has a 
= Factor allo. And Taylors are not bound to make Cloaths for All 
„ | | who aſk them. 5 | = 0 


The Right of Landlords, “ to diſtrain the Property of a third 
« Perſon for Rent due from their own Tenants,” is founded upon 
Reaſons of public Convenience, and calculated for the Prevention 
of Fraud: And the Exceptions out of the general Rule are, all 
; of them, tending to the Benefit of Trade and Commerce and gene- 
ral Advantage. 5 


8 — 


| Co. Litt. 47. a. 2 Lutw. 1578. Kimp v. Cruwes et al. 1 Ro. 
| Abr. 668. Letter J. Title © Le Biens de que poient eftre diſtraine., 
| | —— 2 Bulſir. 270. Robinſon v. Walter. Cro. Eliz. 590. Rede v. 
[ 
; 
g 
i 
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Burley. 
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But there is no Caſe directly in Point. 


As to the Caſe. of Crofier v. Tomlinſon at Wertford Aſſizes, the 


only Queſtion was, „whether the Stable was or was not Parcel of 


« the Inn“: And it was holden, * that it was not.” 


the preſent. 


Mr. Serjeant Nares, in his Reply, obſerved, that there was 19 
Surprize upon the Owner of this Chariot: He was fully ap- 
prized of the Fact of it's being a Livery-Stable, and not an Inn. 


And He cited 3 Lev. 260, 261. Fowkes v. Joyce. 


UpoN the fecond Argument, MR. BrAcksToONE, on Behalf 
of the Avowant (the Landlord) argued, that no Privilege of Ex- 


emption from being liable to Diſtreſs for Rent in Arrear, could 


be claimed by the Owner of the Chariot, but upon One of theſe | 
Foundations, vis. either the Analogy between a Livery-Stable and 
a Common Public Inn, or the Fneipie of LA my and ; 


Convenience to the eee. 


Iſt. As to the former An Inn is Publici Juris: And every 
Man has a Right to put up at it. Formerly it has been que 
ſtioned “ Whether a Man could have erected an Inn, at his oon 
« Pleaſure,” (as it ſhould ſeem :) at leaſt, it appears that Common 


Inns are ſo much devoted to the Service of the Community, that 


they are obliged to receive all Gueſts and Horſes. 4 Bulſtr. 269. 
Robinſon v. Walter. Palmer 367. and 374. Rex v. Collins and 
Three Others; and 2 Ro. Rep. 345: S. C. And the Protection 
that they receive from the Law is founded upon their being cm- 
pellable by Law to take in Gueſts and Horſes. But that is not 
the Caſe of a Livery-Stable- Keeper. He is not bound obliged or 


compellable to receive Coaches or Horſes: He ſtands upon the 


Foot of private Contract only; and may reſuſe to take in Coaches 
or Horſes unleſs upon his own Terms. There is no Reaſon there- 
fore why he ſhould receive or be at all intitled to any particular 


or ſpecial Privilege, Protection or Exemption from the Law. 


And the Addition of the Epithets & Common” and © Public,” to 
the Deſcription of this Livery-Stable-Keeper and his Coach- houſes 
and Stables, makes 20 real Diference i in the Caſe. The Diſtinc- 
lion between the Obligation by Law, and the ſtanding upon the 
Foot of private Contract, is clearly ſhewn by Chief Juſtice Pophan, 
in the Caſe de Hoſteler, Poph. 66. In Bro. Abr. Title © D 

treſſe, p. 251. pl. 56. Brian Ch. J. puts the Privilege of Ex- 


their 


It was a 
Mile diſtant from it. That Caſe therefore is not applicable to 
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their being in the Place by Authority. And fo alſo 1 Ro. Abr. 
668. Title © Diſtres, Letter J. pl. 12. declares the Reaſon of 
the Exemption to be * becauſe the Law gives Liberty to put 
«. them there,” Lord Ch. J. Cole likewiſe, in Co. Litt. 47.4. 
gives the /ame Reaſon, viz. their being there by Authority of 


„Law. But in the preſent Caſe, the Chariot was not in this 


Coach-houſe by Authority of Law, but on a mere private 
Contract. N 


2dly. As to public Utility or Convenience to the Community No 
Cafes can be cited to ſupport a Notion, ** that a Privilege of Ex- 
« emption from a Diſtreſs for Rent can be maintained upon 
, Foot. 


Ir this Chariot had been ſent to a Coach-maker's 70 be repaired, 


and had been diſtrained there for Rent due from the Coach- 
maker, that Caſe might have ſeemed to fall within ſome of the cited 


Caſes: That would have afforded a Pretence to Exemption, from 
the Nece//ity of ſending it thither for that Purpoſe. But there is 
na Neceſjity that a Gentleman lies under, to ſet up his Chariot 
at a Livery-Stable. And the Inconvenzence would be much greater 
on the Side of the Landlord, if He ſhould be debarred of his legal 
Right to diſtrain Goods found upon his Premiſſes, for Rent in 


« Arrear,” than any that could ariſe from moo hun this eſta- 


bliſhed Security for his Rent, in the Caſe of a Perſon who ap- 
pears to be no more than an ordinary Under-tenant, and without 
any reaſonable Pretence of Exemption from the general Law of 


Diſtreſſes. 


Therefore He prayed Judgment for the Avowant. 


Mr. Clayton, contra, (for the Plaintiff in Replevin,) premiſed, 
that it ſtood admitted on the Pleadings, © That this Matthew 
« Wilkinſon (the Tenant) kept a Common Public Livery-Stable.” 
And He argued, that /uch a Livery-Stable: is exactly upon the 
Foot of a Commen Inn, and intitle to the very ſame Privileges and 
Exemptions; and is equally to be protected upon the Principles 
of Neceſ/ity, Utility and Convenence to the Community, though of 
more recent Eſtabliſhment indeed than Inns: And therefore ſuch 
a Livery-Stable is equally within the Reaſon of the Cafes, as Inns 
are; like ew Trades, vrhich are under the ſame Protection as 
0% Ones. Conſequently, ſuch a Livery-Stable is equally within 
the general Reaſon of Exemption from Diſtreſs, for the Sake of 
Public Utility, as Cloth at a Taylor's, Cloth at a Weaver's, a 
Horſe at a Farrier's (to be ſhod,) a Horſe that brings Goods to 
Market to be fold, the Goods themſelves ſo brought, Goods on 
a Wharf or at a Warehouſe for Exportation, Goods delivered to 
a Carrier to be carried for Hire, Wool in a Neighbour's Barn, 


2 | _ Goods 
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Goods in the Hands of a Factor. In all theſe Caſes, the Law 
gives the Privilege in reſpect to Trade and Utility. The Privilege 
or Exemption 1s nat founded on any OBLIGATION. f receive the 
Goods or other Things. A Factor is not bound to receive 
Goods: Yet He may retain them. Nor do I know that a Tay- 
lor is bound to make my Cloaths ; or that a Farvier is obliged 
to ſhoe my Horſe. And to prove, that the true Foundation of 
the Exemption from Diftreſs, in the excepted Caſes, is the 
« Detriment the Common-Weal would ſuffer if ſuch Things ſhould 
be liable to Diſtrefs for Rent, He cited M. 7 H. 7. 1. Fitz-H. 
Abr. 252. Tit. © Diftreſſe,” pl. 8. Ney 19. Traſſell v. Morris. 
Co. Litt. 47. a. Cro. Eliz. 549. Read v. Burley. Salk. 249, 250. 
Giſbourn v. Hurſt. ; 


And here it appears, that the Landlord knew this desc 
mon Livery-Stable, and conſented to it. e 


Mr. Blackflone, in Reply, obſerved, that there is no ſuch 
Thing known in the Law, as a Common Livery-Stable, in any 
technical Senſe of the Word © Common,” or in the ſame Senſe 
in which it is applied to an Inn (which is called commune Hoſ- 
pitium.) 55 e 
He ſaid, Mr. Clayton had compared the preſent Caſe to many 
Others which it wid not at all refemble, and in which the Ex- 
emption is founded upon very ſuthcient Reaſons; and a very good 
Rule is laid down for ſuch Caſes, in 1 Sali. 250. (where Goods 
delivered to a Carrier were holden to be privileged,) viz. © That 
the Law has given the Privilege, in reſpect of the Trader: 
But thoſe Reaſons are not applicable to ie Caſe; no more are 
any Arguments drawn from a Right of retaining Goods &c, till 
Payment or Satigſaction. This Caſe does not at all differ from 
that of Goods put into a Common Lodging- Houſe, and there diſ- 
trained by the Landlord for Rent in Arrear. „ 


Lord MANSFIELD and the two Judges “ preſent ſaw this e 

Queſtion in ſuch a Light with regard to the Conſequences of it, Mr. juice 
and the Inconvenience that might attend it, even ta the Landlords, ! ates. 
Owners and Keepers of theſe Livery-Stables Themſelves, as well 

as to Gentlemen who uſed them, (in Caſe this Diſtreſs ſhould be 
ſolemnly alledged a good One,) that They intimated to the Land- 

lord (the Avowant) who happened to be perſonally prefent, at- 

tending the Event of this Cauſe, that it might be well worth his 

while to conſider, Whether it would be for his own Intereſt, to 


wiſh, „that Judgment ſhould be formally pronounced for him.” 
Pak IV. Vol. III. 2 2 2 2 - "Hat - 


June 1704. 
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But Mr. Clayton, who was Counſel for Mr. Francis, (the 
Plaintiff in Replevin, ) informing them that the Attorney General 

was retained to argue the Point on his Side, 8 


Tux CovRT ordered an 


Ulterius Concilium. 


However, Mr. Francis perceiving the Opinion of the Court 


to be flatly againſt Him, did not think proper to bring the Que- 
ſtion to a third Argument. 


And indeed it ſeems extremely clear, that his Chariot was 2 
to this Diſtreſs; And that there is not the leaſt Shadow of legal 
Claim for an Exemption. e 0 


Friday, 29 John late Biſhop of Lincoln, now Biſhop of Saliſbury, 
e  ver/us Wolforſtan. N 


. I S was a Writ of Error from the Common Pleas, upon 
a Judgment given there againſt the Biſhop of Lincoln, and 


Thomas Whitehead his Clerk, in a Quare Impedit brought by the 


Grantee of the Advowſon, in Fee, of the Church of Great Sheepy; 


* Sce all the In which Qzare Impedit, the * Pleadings had gone on to a Plea, 


ava. a a Replication, and a Rejoinder; to which Rejoinder there was a 
arge, in Mr. 


Serjeant l. Special Demurrer, and Joinder in Demurrer : And the Judgment 


Jon's Reports, below was given againſt the Biſhop upon the Badneſs of his Re- 


Kad e d. Jornder « But it now appeared manifeſt to this Court, that the 


| three Argu- Plea, and the Replication, and the Rejoinder were All of them 


mente in © B. ad; fo that it ſtood, here, upon the DECLARATION only. The 
and the Judg- 


ment there, Declaration ſet forth a Grant of the Advowſon made to the Plain- 
_ #bidm p. 179 tiff, in Fee, by the Perſons ſeiſed of it, on the 9th of November 
291759. It then ſet forth the Statute of 21 H. 8. c. 14. F 9: 


againſt Pluralities; and ſtated the Facts neceſlary to ſhew his 


Right to the Action; dig. an Avoidance of the Church, and his 


own Preſentation thereupon, and the Refuſal of his Preſentee by 
the Biſhop. 3 5 | 


The Particulars of the Fads ſtated were—That Great Sheepy 


is a Rectory, a Benefice with Cure of Souls, of above the yearly 


Value of Eight Pounds. That Thomas Griefley, the Incumbent, 


accepted and took another. Benefice with C ure F Souls, namely, the 


Living of Seale ; and was inſtituted, admitted and inducted in 
Poſſeſſion of the fame. That thereupon the Plaintiff below me 
„„ ſente 
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ſented 7 homas Hall to the Rectory of Great Sheepy: Who ten- 
dered Himſelf to the Biſhop, and was refuſed by him. 


The Biſhop's Plea (which was a bad One) admits the Incum- 
bency of Grzefley, and his Acceptance of the Living of Scale: But 


ſuppoſes the Avoidance of his former Church to have been made 
by his INSTITUTION to the ſecond, on the 31ſt. of Ofober 


1759; and then, by computing from the InsTITUTION, ſhews 


that Six Months elapſed : Whereupon He collated Thomas White- 
head to it, by Lapſe, on 20th. of June 1760. : 


The Replication (which was an informal One) ſpecifies the 


Time of Grzefley's INDUCTION 70 Seale to have been upon the 22d. 
of December 1759; and alledges that upon the 2oth. of June 1760, 
the Day when the Biſhop collated his Clerk, Mr. Thomas White- 
head, Six Months from the INDUCTION of Griefley to Scale had 
not elapſed. | | 


The Biſhop's Rejoinder inſiſts upon the Lapſe incurring at the 
End of Six Months from the Time of Grzefley's INsTITUTION to 
| Seale; and traverſes his Refuſal of Hall before He himſelf had 


collated his own Clerk, or that Hall tendered himſelf to Him 
| before He had collated the Other, or within Six Months after the 


INSTITUTION of Grieſſey to Seale. 


To this Rejoinder the Plaintiff demurred, both generally and 


ſpecially: And the Biſhop joined in Demurrer. 


Mr. Blockſtone argued for the Plaintiff in Error (the Biſhop:) 
And He faid, that the real Queſtion (if it could be cleared from 
the ſpecial Pleadings) was, Whether the Plaintiff in the Quare 


Impedit had a Right to preſent for this Turn.” And He en- 


feavoured to ſhew ** that He had not, for theſe two Reaſons; = 
firſt, that the Church was vacanT at the Time when the Grant 


was made to the Plaintiff; ſo that He had no Sort of Right to 


preſent : Secondly; That Six Months had clapſed from the Time 
of Griefley's INSTITUTION to the Living of Seale; and that the 
Plaintiff's Preſentee did not tender himſelf within Hat Time, 


or before the Collation of J/hitzebead by the Biſhop by Virtue of 
the Lapſe; which Lapſe incurred (as He inſiſted) at the End of 
Six Months after Grzefley's INSTITUTION to the ſecond Living. 


He obſerved upon the Plaintiff's Replication, * That it was in- 


e formal, by introducing new Matter, vis. Griefley's Indi J ion to 
* Seale upon the 22d. of December 1759 Whereas the Queſtion 
depends (as He. hoped to prove) upon Grzefley's Inſtitutian, not 


upon his Inductian to this ſecond Living. 


He 
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He then ſtated the Facts, as they red upon the Pleadings, 
to ſtand thus—That Grigſley, being Incumbent of Great Sheepy, 
was inſtituted into the Rectory of Seale on the 31ſt. of Ocfaher 
1759. That He was inducted to it on the 22d. of December 1750. 
That the Grant of the next Preſentation to the Rectory of Gren- 
Sheepy was not made to the Plaintiff l the 9th. of November 
1759; (at which Time, the Church of Great Sheepy was, as He 
infiſted, become vacant by the InsT1TUT1oN of Grigſiey to Seal: 
upon the preceding 31ſt. of October.) That the Plaintiff pre- 
ſented Hall to Great Sheepy, upon the 29th. of March 1760; 


But that Hall did not tender himſelf to the Biſhop within Six 


Months after the Inſtitution of Griefley to Seale, nor before the 
Biſhop had collated his Clerk. And that the Biſhop collated upon 


the 2oth. of June 1760: (at which Time, more than 6 Months 
were elapſed ſince Crieſleys INsT1TUTION, though it was within 


6 Months from his Indu&ion.) From theſe Premiſſes He infer- 


red, that, as the Church became actually vacant upon the 31ft, | 


of October, the Plaintiff could claim no Right to preſent to it, 
under a ſubſequent Grant made in November: And that the Biſhop 


| had, upon the 2oth. of June, a Right to collate by Lapfe, no 
Preſentation at all having been then rendered to Him, 


1ſt. The Grant (by a Subject) of the next Preſentation to a 
Church, or of the Advowſon in Fee, (for there is no Difference 
between them, in hi Reſpect,) AFTER Zhe Church is actualiy 

- fallen vacant, is a voip Grant; both becauſe it is a Choſe in Ac- 


tion; and alſo becauſe it tends to Simony. 


Caſes in Point to this Wii ave BY: 0 F 8. Dro 46.4 


pl. 165. II Elis. Jenkins Cent. 236. Cale 13. S. P. by all the 
Judges of England. P. 11 Hlix. Dyer 282. b. pl. 28. S. P. M. 39, 
40 Eli. Cro. Elix. 600. Bennet v. Biſhop of Norwich, M. 42, 
43 Eli. Baker v. Rogers, Cro. Ehz. 788. 8. P. P. 2, 3 Ph. 
M. Agurd v. Biſhop of Peterborough, 1 Anderſ. 1 5. S. P. 


twice. Dyer 129. b. pl. 66. 8. C. Moore 12. S. C. and Bene 


Theſe are Caſes of next Preſentations which were granted after 
the reſpective Churches were fallen vacant: The following are 


Grants of Advow/ons made after actual Vacancy. 


Trin. 10 Eliz. Stephens v. Difley et al. cited in 1 Anderſon 15. 


Stephens v. Wall, Diſiey et al. Benloe 192. S. C. and Hi. 43 


Vis. Lea v. Biſhop of Coventry and Dr. Babington, Cro. Elis. 
2 


12 FREE 
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2dly. The Biſhop had a Right, upon the 2oth. of June 1760, 
to collate by Lapſe ; the Six Months being expired before that 
| Time, and no Preſentation tendered to Him: For, We ſay, the 

Church became void by the InsT1TUTioN of Grizfley to the 
Living of Seale. ad | 


The Words of the Statute of 21 H. 8. c. 13. are theſe—Sec- 
tion 9 enacts That if any Perſon or Perſons having one Bene- 
„ fice with Cure of Soul, being of the yearly Value of 87. or 
% above, accept and take any Other with Cure of Soul, and be 
« inſtituted and inducted in Poſſeſſion of the fame, That then and 
„immediately after ſuch Poſſefion had thereof, the frft Benefice 
« ſhall be adjudged in the Law to be void. And (by Section 10.) 
„It ſhall be lawful to every Patron having the Advowſon thereof, 
« to preſent Another; and the Preſentee to have the Benefit of 

the ſame, in ſuch like Manner and Form as though the 
% Incumbent had died or reſigned; Any Licence, Union, or 
« other Diſpenſation to the contrary thereof obtained, notwith- 
cc ſtanding.” | | | | 5 


Now though it be true, that the Words of this Act are in- 
e ſtituted and inducted; yet it has been holden, “that InsT1- 

„TUT ION alone, without Induction, vacates the former Be- 

nefice. „ 5 5 


Digby's Caſe, in Hil. 41 Eliz. B. R. 4 Co. 79. is a full and 
ſolemn Determination in Point, and agreed to by all the Judges 
in England; and cites a like Determination in C. B. “ that He 
« who is only inſtituted, is, within this Act of 21 H. 8. ſaid to 
„hade a Benefice with Cure. 


Robins v. Gerrard and Prince, in Moore 434 to 448. S. C. 


agreed by All the Judges of England: (p. 448.) Robins v. Prince, 
Coldgſbr. x62. S. C. e 


Lord Ch. J. Hobart likewiſe, in; the Caſe of Colt and Glover 
v. Biſhop of Coventry and Litchfield, p. 157, 158. lays it down, 
„That a Benefice is taken, received and had by Inſtitution only; 
And ſays, “ It was ſo judged in Drgby's Caſe.” 3 


2 Ro. Abr. Title Preſentment, Lapſe; Letter A. p. 1 & 2. 
Alfter Lapſe incurred to the Ordinary, the Patron may preſent 
before the Church is full: © But if the Ordinary callates by Lapſe; 
and afterwards, before Induction, the Patron preſents, the Or- 
< dinary is not bound to receive.” | 


Parr IV. Yor. III. 4A | — 
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In the Caſe of Shute v. Higden, Hil. 22, 24 C. 2. Lord Ch. ]. 
Vaughan ſays, that by Admiſſion and Inſtitution into the ſecond Be- 
nefice, the firſt is zp/o facto fo void that the Patron may preſent 
Another, if He will: And if the firſt Living be of the Value of 
8 J. or above, the Patron, at his Peril, muſt preſent within Six 
Months, by 21 H. 8. though if it be ander that Value, no Lapſe 
ſhall incur, until Deprivation, of the firſt Benefice, and Notice. 


But there is no Need, in the preſent Caſe, of either Depriva- 
tion or Notice to the Patron: For, this former Benefice being 
above that Value, the Ceſſion of it does not depend either upon 


the Common Law or the Eccleſiaſtical Law, but upon the A# 


Parliament; And therefore the Patron muſt fake Notice of it at 
his Peril. This appears clearly from Dyer 237. a. pl. 29. God- 
bolt 23. Caſe 33. 4 Co. 75. b. Holland's Cate. Cro. Eliz. 601. 
Armiger v. Holland, S. C. and Watſon's Complete Incumbent 49. 


Mr. Serjeant Burl/and argued this Caſe on Behalf of the De- 


fendant in Error, (the Plaintiff in the Qyare Impedit.) 


As to the Phadings—He faid that the Biſhop's Rejoinder was 


given up below; and is certainly bad, in that it departs from one 
Matter to Another, which other He might have originally re- 


ſorted to: It does not fortify the Matter of his former Plea; but 
introduces zew Matter. And this is a Departure: Finch's Law 
57. A. And it puts in Iſſue a Matter not aſſerted in our Repli- 
cation; vg. That He did not refuſe to admit Hall, before the 


„Time of his collating Whiteh:ad.” _ | 


: Tf the Replication is informal, the Biſhop can not take Advan- 
tage of that Injormality, upon our ſpecial Demurrer to his Re- 
joinder : He can only take Advantage of Matter of Sub/tance. 


| Now upon the jubflantial Part of the Caſe, it appears, that the 


Plaintiff has a good tle; and that no Lapſe had incurred. 


aſt; It does not judicially appear upon the Record, that the Grant 


to the Plaintiff 209 ſubſequent even to the Inſtitution. 


The Defendant can not avail Himſelf of his own bad Pleading, 


to find Fault with the Pleadings of his Adverſary: He can not 


connect them together. Nor is the particular Day on which the 


Grant is, under a videlicet, mentioned to have been made to the 


Plaintiff, either material or 7/uable: And here it is only men- 
tioned thus, © 4/2. on the gth. of November 1759.” It is no 


where alledged, “that Grizfley was inſtituted to Seale before the 


« Advow- 
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« Advowſon was granted to the Plaintiff:“ If it had, that might 
have been traverſed. But as it is here ſet out, the Plaintiff might 


have given any particular Day in Evidence: This gth. of Nov“ 


ber is not material nor traverſable. 


Cro. Tac. 202. Lane v. Alexander. Yelv. 122. 8. C. inner 


660. Rex v. Biſhop of Cheſter (in Point.) 2 Lev. 211. Holbech 
v. Bennett. 2 Mod. 184. Stroud v. Biſhop of Bath and Wells and 


Sir George Horner. 5 Mod. 287. Blackwell v. Eales. 


Therefore this Priority of Grieſley's Inſtitution to Seale, to the 


Plaintiff's Grant is not admitted by the Plaintiff. Nor is any Thing 


admitted by the Demurrer ; as the Reornder is confeſſedly vitious: 
And this appears by 2 Ro. Rep. 23. Holford and Platt's Caſe. 


Neither indeed is it alledged, 7 That. the Inſtitution was upon 


« the 31ſt. of October 17 59;” nor © that the Inſtitution was 


« prior to the Grant.” And this being an unfavourable Caſe, 
the Court will not aſſiſt them to fate Advantage of a Forfeiture. 


2dly. The Lapſe does not incur from the Time of the Infti- 


tution, but from the Time of the Induction: For it is the INpuc- 


Inſtitution to it. F mw 


The Doctrine of Pluralities is laid down at large, in Moore 
434. to 448. Rzbins v. Gerrard and Prince; and in Linwood's 


Provincials 135. 137. 138. 


The latter is in Point © That the firſt Church is not vacant 
till InpucTION into the ſecond. And in the Caſe of Agar v. 
Biſhop of Peterborough and Denn, Iſſue was taken upon the In- 
duction to the ſecond Benefice : Whereby it ſeems to be allowed, 
(as it is obſerved in Moore 12,) © That Admiſſion and Inſtitution 
« do not make the firit void, without Induction. And in the 

Argument of the Caſe of Robins v. Gerrard and Prince, it 1s ad- 
mitted „ that the firſt Benefice is not actually void, 7:1] Induction.” 
Moore 442. | Fs _ 


Watſon's Complete Incumbent, Chapter 2. collects many Caſes 
to this Effet. In the Caſe of Winchcombe v. Biſhop of Wincheſter 
and Pulleſton, Hobart ſays He is not within the Statute of 21 H. 

© 8. if He be not mndufted.” And Cro. Car. 354. Rex v. Arch- 
biſhop of Canterbury and Pryſt, goes upon the ſame Principle. 


The Words of the Statute of 21 H. 8. are taken from the Pro- 


vincials: And the Caſes ſince the Statute have been uniform, as 
to Lapse. e 
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BEroxx the Statute, the Patron had his Election, Whether 
«« He would preſent as upon a Vacancy; or tay till after Depri- 
«« vation and Notice of it.” But no Lapſe incurred by Depriva- 
tion, without Notice: He was not bound to take Notice at his 
Peril, till IndvcTION. | ws 


Godbolt 23. 4 Co. 75. b. Holland's Caſe. 4 Co. 79. b. Dig- 
ys Caſe. Moore 438, 542. Cro. Eliz. 601. 2 Ro. Abr. 301. 
Title Preſentment,” Letter L. pl. 6. and 2 Lutw. 1306, I 307, 
at large, in the Caſe of Sharpe v. French. 8 | 


Mr. Blackſtone, in Reply—As to the Pleadings—He ſaid He 


could by no Means give up the Biſhop's Rejoinder: Which He 


denied to be a Departure. It avers © that Hall did not tender 


* Himſelf within the Six Months: Which Averment, He faid, 


was no Departure from the Plea, but a neceſſary Support of it. 
And the Traverſe, ** that He did not refuſe to admit Hall, before 


the Time of his collating his own Clerk,” is a right and pro- 


per Traverſe. 


And He inſiſted that it appears ſ ufficiently upon the Pleadings, 


„That the Inſtitution of Grigſley was upon the 31ſt. of October; 
and that the Grant to the Plaintiff was not made ill the gth. 
of November following. For the Day under the /ci/icef is ma- 


terially alledged ; and is a poſittve and ſubſtantial Averment of 


the particular Day. And He offered to maintain, that the Day 


under the ſcilicet is material, ere the preciſe exatt Time is the 


Git of the Action.“ 


As to Lapſe incurring from the Time of the Inflitution — He ſaid 
He muſt leave that Point upon the Caſes he had cited, and the 


general Reaſoning: Which he would not preſs any further ; ha- 


ving obſerved, by what had been dropped from the Bench, during 
the Argument, that the Court was of Opinion © that it was to 
** be computed from the Time of Indution only.” 


Tur Cob were extremely clear, that, as to Lapſe, 


the Avoidance of the former Benefice does not take Place till Ix- 


DUCTION to the ſecond: And Lord MANSFIELD and Mr. Juſtice 
WIL Nor Both ſaid, that this was à Point ſo /e7cled, that it ought 
not now to be diſputed. _ 5 

Tur Couxr were equally clear, that a Grant of a next 


Preſentation, or of an Advowſon, made AFTER the Church was 


afiually FALLEN VACANT, was a void Grant. = 
2 : But 


— 
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But They thought that the Fa cr was not ſufficiently aſcertained 
upon theſe Pleadings: For though it appears clearly enough, that 
the Grant was made on the gth. of November 1759,” yet it 
does not appear ** af what Time Grieſley was inſtituted to the fe- 
« cond Benefice.” Conſequently, the Objection can not be let in, 
% that it was VACANT when the Grant was made.” It is no 
where averred “ that the Grant was /«>/equent to the Avoidance :” 


Nor is there any Thing that appears upon the Pleadings, ſuffi- 
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AFFIRMED THE JUDGMENT, 
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unleſs Cauſe, 


Afterwards (on the laft Day but One of the Term) 


Mr. Bl/ack/tone attempted to ſhew Caule; and hoped to ſatisfy 
the Court, that He was not precluded from taking his Objection 
to the Grant: For He relied upon it, that © if a proper Time 
be alledged, where the preciſe exact Time is the G, of the 
« Action, the Day under the Scilicet is then material. 


But Tur Cour were ſtill of Opinion * that He could 
not get at his Objection, upon He Pleadings.” For All the 
Pleadings are bad, except the Plaintiff's Declaration; which is 

good. The Whole ſtands, therefore, upon the Declaration only. 
Which ſtates the Conveyance of the Right to the Plaintiff to 
preſent, to be by a Grant made on the gth. of November ; and, 
upon the Face of it, ſhews a good Title in the Plaintiff to pre- 
ſent. The Plea means indeed to put the Matter upon the Que- 
ſtion “ Whether the fix Months ſhould be computed from the 
« InsTITUTION, or from the IN pUCTION.“ But the Plea, 
and likewiſe the Rejoinder, are Both out of the Caſe; for they are 
Both of them 6ad: And being bad, there is a 7otal Ex D of them, 
to every Intent and Purpoſe whatſoever. You cannot therefore 
extract from them a Fact to deſtroy the Plaintiff's Title: For they 
are Nullities, and juſt as much fo, as it they had never been 
pleaded at all. b 


Por Cur. 


FUDGMENT AFFIRMED. 


Mr. Serjeant Burland thereupon prayed Coſts and Damages for 
the Delay, upon 3 H. 7. c. 10: Citing Dyer 77a. pl. 34. Cre. 
Elix. 617. Graves v. Short. 5 — 
PART IV. Vor. III. 4 B But 
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But He withdrew this Motion; thinking it more adviſable to 
drop it, as He could only have a Rule to ſhew Cauſe next Term. 


N. B.—It was obſerved by Mr. Juſtice Wilmat, upon the fr 
Argument, “ that though the Patron has fix Months from 
* the Induction, to preſent, (ſo that no Lapſe thall incur 
„within that Space of Time; ;) yet He may, if he pleaſes, 
by preſent before the InduQtion.” 


Note alſo, that Lorp Mansriri.D and Mn. Jos riert 
WILMOT Both ſaid, that the true Reaſon why a Grant of a 
fallen Preſentation, or of an Advowſon, after Avoidance, is 

not good, is the public Utility, and the better to guard againſt 
Simony; NO for the Aiclitious Reaſon of it's being then be- 
come a Choſe in Action. 


N.B. A Writ of Error returnable i in Parliament was — ah — 
„n. What upon this e „ 


came of this 
Writ of Error? I believe, Nothing : For, I never heard my more of. it ; and 1 1 not t fand! it amongſ 
my Parliament-Caſes. | | 


Tueſday, 3 | 1 ec 4 77 1 
N Reed ver ſus Cole. 


| HI 8 was an Action on the Caſe, upon Articles of F Ages 

ment conſtituting a Society for the mutual Aſſurance of 
Each Other's Ships: Whereby they engaged that when and ſo 
often as any of the Ships wherein any of the Members of this 
Society had Property, ſhould be loſt, the Reſt ſhould contribute 
to ſuch Loſs. But every Member was obliged to prove a Pro- 
perty of cool. in a Ship: And if he would ceaſe to be a Member, 
he was obliged to give fx. Months Notice. The Plaintiff ſhewed 
that He had the requiſite Property in a Ship, and became a Mem- 
ber; and that the Ship was loſt. Plea—That the Plaintiff had 
parted with his Intereſt in the Ship before the Loſs happened. 
Replication That by Articles of Agreement with the Purchaſer | 
of the Ship, the Plaintiff had agreed to pay 500/. if a Loſs hap- 
pened wilhin three Months: And therefore He was mrereſted du- 
ring the Voyage. Demurrer to o this Replication: And Joinder in 
Demurrer. 


— 


Mr. JP allace, for the. Defendant; argued that the Stipulation 
between the Plaintiff and the Defendant was at an End, aſſoon 
as the Plaintiff had diſpoſed of his Property in the Ship: And his 


private Agreement with the Purchaſer of it, without the ag 
| 0 
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of the Society, is no more than his own private and perſonal In- 
ſurance made to the Purchaſer. | 


Mr. Afpurſt, contra, for the Plaintiff, argued, that He ought 


to recover; both upon the Words of the Agreement, and within 
the Equity of it: For He had t ceaſed to be a Member of the 
Society, nor could ceaſe to be fo, without giving fx Months No- 
tice, Therefore He remained bound to contribute to the Loſſes of 
the Reſt: And conſequently, the Reſt were bound to contribute to 
His. And He ſtood as a Truſtee for the Perſon to whom He 
had ſold his Intereſt in the Ship: It was not neceſſary that He 
ſhould continue to hold it in his own Right. He remarned con- 
tributory to the Lofles of the other Members, as He had not given 
x Months Notice of his ceaſing to be One. 


Mr. Wallace, in Reply, urged, that as the Property was out 


of the Plaintiff at the Time when the Loſs happened, He could 


take no Benefit of the Articles of mutual Inſurance amongſt the 
Members of this Society. For, the parting with his Property in 
the Ship was his own A: And if He remained contributory to 
tne Loſſes of the other Members, that aroſe from his own Neg- 
le in not giving the fix Months Notice, as the Articles required 
him to have done. 


But Tur * CovRT were of Opinion, that as he continued * Mr. J. De- 


contributory to the Loſſes of the Others, at the very Time when 
this Loſs happened, it was but juſt and equitable, and within the 


Words and Meaning of the Agreement, that bs ſhould contri- 


e 

bute to Hic. He ſtill had an Intereſt in the Safety of the Ship: 
He had not parted with Al his Intereſt in it; but continued in- 
tereſted quoad this Loſs. 1 | 


Per Cur. 


JupGMENT for the PLAINTIFF, 


Rex ver/us Le Chevalier D'Eon. 


lity of Secretary to M. le Duc de Nivernois the late French 
Ambaſſadour, and after the Duke's Departure remained here 


AONSIEUR D'EON, who came over hither in the Qua- 


niſon was 
abſent. 


Wedneſday, 
4 july 1764. 


charged with the Affairs of France, was afterwards upon a par- 


ticular Occaſion) inveſted with the Character of Miniſter Pleni- 
potentiary, Upon the Arrival here, of the preſent French Am- 


a 


baſſadour 
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Mr. Juſtice 
Deniſon was 
_ ablent, 


baſſadour the Count de Guerchy, M. D'Eon ſet up a Preſs in his 
own Houſe, and in his Book there printed under his own Inſpec- 
tion, lihelled the Count de Guerchy. Upon this, an Information 
was filed againſt Him by Mr. Attorney General, not only for 


printing and publiſhing this Libel, but as an Infractor of the 


Law of Nations: And Notice of Trial was given. Whereupon 


M. D'Eon (by his Counſel) moved to put off the Trial, on Ac. 


count of the Abſence of ſeveral material Witneſſes, whom He 


ſpecified in his Athdavit: And his Affidavit contained the uſual 


Aſſertions requiſite for putting off a Trial, and particularly © That 


they were material Witnefles for Him; that He could not 


«« ſafely go to Trial without their Evidence; and that He had 
Hopes and Eupeclation of procuring their Preſence by next 
% Mzichbaeknas Term.” ; 


Upon ſhewing Cauſe againſt putting off the Trial, it appeared, 


that the Libel was not printed or publiſhed till March or April, 
and that theſe Witneſſes went away from England to France, in 
the preceding November or December. It appeared alſo, that they | 


were Natives of and refident in France; that they were in the 


Service of that Crown; and that there was no Probability of their 
being ſent over, or even permitted to come over, to give Evidence 
on Behalf of M. D' Eon, (who ſtood, at this Time, in no favou- 
rable Light at his own Court, but very much otherwiſe.) _ 


Alter a full Hearing of Counſel on both Sides (A. D Eon be- 
ing preſent, ) „ 5 


Tu * CouRT were unanimous that there appeared no 


ſufficient Reaſon for putting off the Trial. 


They granted that in all Caſes, whether Criminal or Civil, and 
whether the Nature of the Proceeding be inſtantaneous or other- 
wiſe, a Trial ſhall not be ſo hurried on, as to do Injuſtice to the 
Defendant ; an Affidavit in Common Form may be ſufficient where 
no Cauſe of Suſpicion appears: But Men take ſuch Latitude to 
ſwear in the Common Form, that where a Suſpicion ariſes from 
the Nature of the Queſtion or from contrary Affidavits, the Court 
will examine into the Ground upon which the Delay is aſked ; 


And have, in Criminal as well as Civil Caſes, refuſed to put off 


a Trial, notwithſtanding an Affidavit in Common Form. 


It is neceſſary therefore in ſuch a Caſe as this, (11t.) to ſatisfy 


the Court that the Perſons are material Witneſſes; 2dly. To ſhew 
that the Party applying has been guilty of 9 Laches nor Neglect, 
in omitting to apply to them and endeavour to procure their At- 
tendance ; and 3dly. to ſatisfy the Court that there is a regſonable 


1 Ex- 


gg 
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1815 | 


Expeftation of his being able to procure their Attendance af the 
future Time to which He prays the Trial to be put off. 


But in the preſent Caſe, All theſe Reaſons fail. 


Theſe Witneſſes are ſworn to be material, as the Defendant ap- 
rehends and believes. But on the contrary, it appears (nega- 
tively) that they can not be material : For, as they were gone out 
of England ſome Months before the Printing or Publication of 
this Book; they could not be conuſant of the Facts of the Of- 
fence laid in this Information. If their Knowledge relates to any 
Circumſtances that may ſerve to mitigate the Puniſhment in caſe 


he ſhould be convicted, Hat Sort of Evidence will not come too 


late after Conviction of the Offence, and may be laid before the 
Court by Affidavits. 


But if it ſhould appear, upon the Caſe proved at the Trial, 
« that the Defendant was prejudiced by refuſing this Delay,” the 
Court could ſet it right by granting a new Trial: Which had 


often been /a:4 upon like Occaſions; but 20 Cale had yet hap- 


pened, where any Prejudice appeared to have been done by the 
put off a 


Court's refuling, upon particular Circumitances, to 
Trial notwithſtanding the formal Affidavit. 


As to their being ſent out of the Kingdom by the Count de 


Guerchy Himſelf, on purpole to prevent their giving Teſtimony 


in the Cauſe, (which has been alledged;) There neither is any 
Proof of it, nor is it poſſible that it could be fo: They were ac- 


tually gone, before the Fact which is the Subject of the Charge 


was committed. It is impoſſible that they could be ſent abroad 
by M. de Guerchy, to prevent their giving Evidence in %s Cauſe, 
the Foundation of which did not exiſt at the Time when they went. 
Ir they had been material Witneſſes for the Defendant in this Cauſe, 
and had been ſent away by the Perſon on whoſe Account the Pro- 


{ecution is carried on, that indeed would have been a ſufficient 


Ground for putting off the Trial till they could be had. But here 
is no Pretenſe for ſuch an Inſinuation. © 


Neither does it appear, that there has been the leaſt Endea- 


vour uſed by this Gentleman or any on his Behalf, to get them 
over. | Neg N 


And as to any Expectation of their returning to England by the 


next Michael-mas Term or at any future Time, there does not 


em to be any Probability of it; nor does the Defendant lay be- 
fore the Court any Grounds of ſuch an Expectation. On the 


contrary, the Reverſe is highly probable; The Preſumption ſeems 
PART IV. Vor. III. | 
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ſtrong, that they will at come. They cannot be compelled to 
come: And it does not ſeem likely that they will be ordered tg 
come, for this Purpoſe. Theſe are Foreigners, Natives of and 
Reſident in France, and in the actual Service of that King: Which 
renders this Caſe quite different from the ordinary Caſes of Engi 


_ Witneſſes being accidentally gone abroad, or gone for a ſmall Time 


anly, and expected to return to their 9w#n Country, their natural 
Home and Reſidence. : | 


Upon the Whole, They were clearly of Opinion * that the 
putting off the Trial could not tend to advance Juſtice, but on 
the contrary would day it; and therefore diſcharged the Rule 
for ſhewing Cauſe why it ſhould not be put off. 5 


RULE DISCHARGED, 


M. D' Eon was ſoon after tried and convicted, upon fo clear 
Evidence, that He made no Defence: And from the Proof 
_ againſt Him by Witneſfes and Writings under his Hand, it 

was impoſſible for Him to make any Defence. Yet He ſeems | 
to have ſheltered Himſelf under ſome Saluo, in ſwearing the 
Perſons in France to be material Witneſſes.“ 


Grant verſus Vaughan. 


4 P ON ſhewing Cauſe why a Verdict which had been given 
U for the Defendant ſhould not be ſet aſide (upon Payment 
of Coſts,) and a new Trial granted, — The Caſe appeared to be 


this — 


The Defendant Vaughan, a Merchant in London, gave a Caſh- 
Note upon his Banker, to One BICKNELL a Huſband of a Ship 


7 of His: Which Note was dated © London, 22d. October 17603, 


and directed to Sir Charles Afgill, who was Yaughan's Banker; 
and was worded thus — © Pay to SHIP FORTUNE, or BEARER, 


ſo much. Bicknell, by ſome Accident, 4% this Note. The Per- 


fon who hund it, or who at leaſt was in Poſſeſſion of it (however 


he might obtain that Poſſeſſion,) came, four Days after the Note 
was payable in London, to the Shop of GRanT the Plaintiff, who 


was a Tradeſman at Por!/mouth, and bought Five Pounds worth | 


of Tea of him, and gave him this Note in Payment, defiring to 
have the Change out of it. GRANT (the Plaintiff) ſtept out, 
to make Inquiry © who this Yaughan might be:“ And upon be- 


ing informed © that he was a very good Man, and that it was his 
« Hand-Writing,” He readily gave the Change out of the Note, 


retaining the Price of the Tea. Vaughan, upon being * 
1880 2 | tna 
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that Bicknell had loſt the Note, ſent Notice to Sir Charles Aſgill. 
« Not to pay it.” Whereupon GRANT, being refuſed Payment, 
brought his Action upon the Caſe againſt VauGnan, and in- 
ted two Counts in his Declaration; One, upon an Inland Bil! 
of Exchange; the Other, an Indebitatus Aſſiumpfit for Money had 
and received to his Uſe. The Cauſe was tried by a ſpecial Jury 
of Merchants; who found for the Defendant. 


Sir Fletcher Norton and Mr. Dunning argued on the Part of 


the Plaintiff; and Mr. Morton, Mr. Eyre (Recorder of London, 


and Mr. Wallace, on the Defendant's Part. 
On the Part of the Defendant it was infiſted— 


That an Action could not be maintained on Either of theſe 
two Counts. „ 


That this is aof @ negotiable Note; but only an Authority to re- 
cerve ſo much Cath. _ | 


That GRANT did nt take it upon the Credit of the DRAWER; 
but upon the Credit of the Perſon who GAvE it Him in Payment. 


That ſuch a Draught as this can not be conſidered as a negotiable 


Bill of Exchange: For it was not accepted, nor indorſod; nor was 
it proteſtable, nor intitled to any Day of Grace. It is only a mere 
Contrivance of Convenience between the Banker and the Perſon 


who keeps Caſh with him. And Mr. Wallace not only inſiſted, 


| that theſe Caſh-Notes are never intended to be generally nego- 
tiable ; but even ſuppoſed them to be confined within the Extent 


of the Bills of Mortality, at furtheſt. A Bill of Exchange to A. 


or Bearer, is a Bill of Exchange to A. himſelf; but is not nego- 
tiable. And there is * no Inſtance (as the Recorder ſaid) of any 


* Sed vide 


Cuſtom of Merchants “ for a Bill of Exchange being made 5 


able 0 Bearer, generally. 


In 3 Lev. 299. Horton v. Copgs, in C. B. P. 3 V. & M. on 


Hinton'sCaſc 
34 C. 2. B. R. 


an Action brought by the Bearer of a Goldſmith's Note payable 


to B. or Bearer, the Cuſtom * to pay to the Bearer” was holden 
oo general. 7 5 


In 1 Salk. 125. Hodges v. Steward, P. V. & M. B. R. 
The firſt Point reſolved is, © That a Bill of Exchange payable to 


F. S. or Bearer, is not aſſignable by the Contract; ſo as to enable 
the Indorſee to bring an Action, if the Drawer refuſe to pay.” 


The 
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The Preamble to 3, 4 Ann. c. 9. does not ſay one Word about 


Notes payable to Bearer. It begins thus “ Whereas it has been 


held, that Notes in Writing whereby the Party promiſes to 
pay unto any other Perſon or his Order, are not aſſignable, 
« &c.” And though the Words ** or unto Bearer” are lipt into 
the enadting Part of the firſt Clauſe, yet no Part of the whole 
Statute bears any Relation to them. 


In the Caſe of Morris v. Lee, Tr. 11 G. 1. B. R. (which was 
an Action brought by the Indorſee of a Note * to be accountable 
*« to A. or Order, for 100/.”) the Court obſerved that the Words 
* or Order” was the proper Expreſſion uſed in ſuch Notes, and 
mentioned in the Act of Parliament, where it intended the Note 


Should be indorſable or negotiable. 


Arguments therefore ariſing from Caſes upon Notes of Hand 


will not t prove much in the preſent Caſe. 


And upon the ſecond Cam the Plaintiff can have no Pretenſe, 


they ſaid, to recover againſt Mr. VAuGHAN: He can only re- 


ſort to the Perſon from whom He received or purchaſed the 
Note. This Note 1s not like a Banker's Note payable to Bearer. 
However, even upon One of them, the Bearer can not recover 


as 5 Bearer: F or which they cited the Caſe of Walmeſley v. Child. 


If a Bill is Fapnble « to Bearer” only, the original Advancer 


of the Money may indeed maintain an Action againſt the Drawer 


upon an Tndebitatus Afſumpit, for Money had and received to 
his Uſe : But 79 oer Perſon can do fo, though He comes by it 
fairly and upon a valuable Conſideration. And for this they cited 


the abovementioned Caſe of Hodges v. Steward, in 1 Salk, 125. 


Tür PLAINTIFF'S Counſel inſiſted that this Bill or Note was 


in it's Nature negotiable; and that ſuch Bills were in Fact always 
conſidered as negotiable and actually negotiated, and commonly 
circulated as CS And if they be, from the Nature of the 


Contract, negor7iable, the Finding of the Jury can not alter the 


Law: It is not the province of the Jury, but-of the Court, to 


determine what is or is not an Inland Bill. of Exchange or a Pro- 


miſſory Note, et: the Statute. If the Jury founded their Ver- 


dict on Law, they have miſtaken the Law: If on Fact, it is 


directly contrary to the Notoriety of the F act; and Bank- Notes 


alone are a full and ſufficient Proof of that. And it is not to be 
conceived, that they are negotiable aii the Bills of Mortality, 


and not negotiable beyond or cut of them: If they are negoti- 


able guy w here, they muſt be fo every where. 


They 
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They object, “ That it is not a Bill of Exchange, - becauſe it 
« is not accepted, nor can be proteſted, nor is intitled to a Day of 
«© Grace, nor is indorſable. 


& 


r 


But it is a negotrable Inſirument : It is not neceſſary that it ſhould 
be a Bill of Exchange. An Inland Bill of Exchange is not like a 
Foreign Bill of Exchange : For the former could not have been 
proteſted, before this Act of Parliament, nor needs to be ſo, ſince 
the Act; whereas a foreign One always abſolutely required it. 
This is juſt the ſame as a Bill payable to Bearer. The Name of 
| the Perſon to whom ſuch a Bill is made payable, means Nothing 
at all, in general Caſes of being made payable “ to ſuch a One 
« or Bearer”: Much leſs can it mean any Thing in 7h:s particular 
Caſe, where na Name of a Perſon precedes, but the Payment 
is to be to S Fortune, or Bearer.” 
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Then it is extremely clear (and indeed admitted) that the Plain- 
tiff came by it fairly and honeſtly and 49rd fide, and upon a va- 
 luable Conſideration, and without Notice of it's being a loſt Bill. 

He therefore ſtands in the Place of BickNELL, and is equally in- 

| titled to maintain his Action, as Bicknell Himſelf would have been 
if He had never loſt it nor parted with it: And He is intitled to 
recover upon Either of the two Counts laid in the Declaration, 
It is equal to Him indeed, 404zch of them He recovers upon: 
And there can be no Doubt as to the latter. And as to the 
former, the Court will not readily liſten to ObjeCtions-about Forms, 
when the true Merits and honeſt Title are clear and plain. 


The only true and fair Queſtion is, © Whether BICKNELL or 
** GRANT ought to bear this Dojo.” 


3 And ſurely there can be no Doubt, as between the Man who 
loft the Note (be it accidentally or careleſſly,) and a fair Pur- 
chaſer of it for a valuable Conſideration. . 
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This Caſe was determined in the Caſe of Miller v. Race, H. 

31 G. 2. B. R.* That Reſolution was founded upon the air * V. ante, 
Purchaſer's having a better Right than the Loſer of a Bank-Note; p. 4352. ; 
even though the Man was, in that Caſe, robbed of it. 5 
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Whoever gives a N ote payable to Bearer, expreſsly promiſes to 
pay it to every fair Bearer. However, an mplied Promiſe would 
luffice for our Purpoſe. e — 2 


This Point is clearly ſettled by the Act of 3 & 4 Ann. c. 95 
which puts Notes of Hand upon the ſame Foot with both Sorts 
Pax r IV. Vor. III. 4D of 


2 
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and that the Aſſignee or Indorſee could not, within the Cuſtom 


of Bills of Exchange, a and makes them afſignable (though Choſes 
in Action.) It enaQts, that all Notes in Writing, promiſing to. 
pay to any Perſon or Order, or unto Bearer, (hall be taken and 
conſtrued to be, by Virtue thereof, due and payable to any ſuch. 
Perſon or Perſons to whom the ſame is made payable : And that 
the Aſſignee may bring his Action in like Manner as in Caſes of 
Inland Bills of Exchange. 


It is objected that the Words *® or t Bearer” were not in- 


tended to have any Operation; becauſe no Notice is taken in the _ 
Preamble of the Statute, of Notes made payable 70 Bearer, but 


only of Notes which are made payable to a Perſon or hs Order. 


But how could any Notice be taken of the former, in the Pre- 
amble? Such Notes did not require Indorſement: And the Pre- 


amble only recites, That the latter had been holden not to be 


„ aſſignable or indorſable over, within the Cuſtom of Merchants; 


& of Merchants, maintain an Action upon them againſt the 
« Drawer.” But they were negotiable, before the Act was made; 
and an Action would /. far have lain upon them, that they were 


Evidence of a Debt, and would put it upon the Defendant to 
ſhew that the Debt was ſatisfied. The Perſon to whom ſuch a 


Note was given, might have declared in a general Indebitatus A, 


fumpſit for Money lent; and the Note would have been good Evi- 


dence of it: Though He could not have declared upon the Cuſtom 


of Merchants. This was ſettled in the Caſe of Clerke v. Martin, 


P. 1 Ann. B. R. reported in 2 Ld. Raym. 757. and 1 Satk. 129. 


And Lord Ch. J. Holt was peevith there, and faid “ That the 
continuing to declare upon theſe Notes, pon the Cuſtom of 


& Merchants, proceeded from Obſtinacy and Opinionativeneſs; 


 * ſince He had always expreſſed his Opinion againſt them, and 


_ Clerke or his Order, and brought by Clerꝶe Himſelf. But Ac N 


* ſince there was ſo eaſy a Method as to declare upon a general 
- Indebitatus AjJumpſi it tor Money lent.” 


That Action was 8 upon a Note payable to the Plaintiff 


tions had been ſometimes brought by the Bearer, before the ma- 


And the Caſe fully proves of That the Action would lie, N 


king of the Statute of 3 & 4 Ann. upon Bills or Notes payable to 


Bearer only: particularly, in the Caſe of Nicholſon v. Sedgwick, 
P. 9 W. z. in C. B. mentioned in 3 . 975 but beſt reported 
in 1 £9. ROW. 190. 


Hinton's Caſe, in 2 Shoawer £36, M. 34 0. 4; B. R. (though 
worry reported) is on the Plaintiff's Side, as far as it goes. It 
is plain that the Plaintiff Hinton brought the Action as Bearer: 


„ Plaintitf 
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« Plaintiff came by the Bill of Exchange honeſtly and on a valu- 
« able Conſideration”; This being Lord Chief Juſtice Pemberton's 
general Allegation. d | 


As to the Caſe of Horton v. Coggs, reported in 3 Lev. 299— 
The Reaſon given why the Cuſtom * to pay to the Bearer” is too 
general, (viz. © that perhaps the Goldſmith, before Notice by 
*« the Bearer, had paid it to Barlow himſelf,”) is a bad One. 


The Caſe of Nicholſon v. Sedgwick (or Seldnith, as it is cal- 
led in 3 Salkeld) was exactly like the Caſe of Horton and Coggs: 
And the Court agreed, © That the Action could not be brought 
« in the Name of the Bearer; but ought to be brought in the 
« Name of Him to whom the Note was made payable.” But 
the Reaſon there given is not a ſufficient One: It is this; * That 
« if the Bearer ſhould be allowed to bring the Action in his ow 
Name, it might be inconvenient : For then any One who finds 
« the Note by Accident, may bring the Action and recover.” 
Whereas it appears by Hinton's Caſe, That He muſt intitle 
« Himſelf to it on a valuable Conſideration : For if He come to be 
« Bearer by Caſualty or Knavery, He ſhall not have the Benefit 

of it.” Neither does that Reaſon (if it had been a better One 
than it is) claſn with the preſent Caſe ; becauſe hs Plaintiff did = 
here pay a valuable Conſideration for the Note. 15 


And to urge the Necęſſity of the Action's being brought in the 
Name of the Perſon to whom the Note was originally made pay- 
able, would carry the Matter % far: For that would prove that 
BicKNELL himfelf could not have maintained the Action; fince 
the Note is not made payable to Him, but to Ship Fortune. Yet, 
without Doubt, BicKNELL himſelf might have maintained the 
Action. And this pe by a Remark of Lord Raymond's, in 
reporting the Caſe of Taſſell and Lee v. Lewis (1 Lord Raym. 744.) 
* That if the Party to whom the Note is delivered, demands 
* the Money of the Goldſmith in reaſonable Time, and He will 
„not pay it; it will charge Him who gave the Note: Hophins 
v. Geary, H. 1 Ann. B. R. Guildhall.” e 


It would be abſurd indeed to ſay, “that the Bearer could 
© maintain an Action upon a Note that he came di/hone/tly by.” 
Certainly, He can not: For He muſt prove, © that He came by: 
* 1t honeſtly.” . 

As to the Inference drawn * from the Caſe of Morris v. Lee, V ante, 
That theſe Notes made * payable to Bearer” were not intended Hs 
to be negotiable; It is impoſſible to ſuppoſe ſuch a Thing: 
The contrary is moſt clear and apparent. This was One of the 
Matters which the Act of 2 & 4 Ann. intended to remedy. The 
4 | Caſes 
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Caſes relied on by the Defendant were prior to that Act: There 
is none, /ince the Making of it, that can avail. them. And there 
is no Cale at all, where it has been determined, that a Note of 
this Kind can not be given in Evidence upon a general Indebita- 


tus Aſſumpſit for Money had and recei vel. 


It is enough for the Plaintiff, that this Note was negotia3ls 


The Bearer muſt prevail againſt the Drawer in ſome Mode of 
Action; having come by it fairly and honeſtly. Since the Ad, 
the air Holder of a Note payable to Bearer may, by the expreſ; 


| Words of the Act, maintain an Action againſt the Drawer: Other. 


wiſe, the Act would not put promiſſory Notes upon the /ame Foot 


with Inland Bills of Exchange, as it profeſſes to do. The Word; 


of it are“ ſhall and may maintain an Action for the ſame, in 


« ſuch Manner as He might do upon any Inland Bill of Ex- 


„ change.” And the Intereſts of Commerce require this Deter- 
mination. But there can be no Sort of Doubt on the /atter 


Count; as the Note is Evidence of the Plaintiff's Money being in 
the Hands of the Perſon who gave it. PD 


Whether therefore this Caſe be conſidered upon Principles of 
Law, prior to the Act of 3 & 4 Ann. or upon that Act, or upon 
What has paſſed /ince the Act, it will appear that the Plaintiff 
ought to recover in this Aion: And conſequently, the preſent 


Verdict is a wrong One, and ought to be ſer a/ide. 


And no Inconvenience can happen,. nor will any Injuftice be 


done thereby: For the Matter will be open to Evidence, and all 
Facts may appear. of „ 


Lord MAN SF IE ILD ſaid the Caſe of Nicholſon and Sedgioick 
was urged by the Defendant's Counſel at the Trial: And, not 
being apprized of the Point in Queſtion, till it came on to be 
tried before Him, He was not fully aware of the Caſes which 
differed from it. And yet He was ſtruck, He ſaid, very ſtrongly, 
that, pon general Principles, that Caſe was not agreeable to Law 


and Juſtice: And He then thought that the Reaſons, upon which 


that Caſe and the other Authorities relied upon by the Counſel | 
for the Defendant at the Trial, were grounded, were inſufficient _ 


Ones. 


Tur © of the Goldſmith's having perhaps paid the Money 


to the Original Payee himſelf, before Notice from the Bearer,” 


can never hold: It can not happen, in the Courſe of Buſineſs, 


that the Money ſhould be paid to the Nominee, before Notice 
from the Beater. 55 


Nor 


——_— 


3 1523 


Trinity Term 4 Geo 3. B. R. 


Nor was any ſatisfactory Reaſon given, why an Action might 
not be brought in the Bearer's own Name. The Reaſon alledged, 
« that then any Perſon who finds the Note accidentally, may bring 
« an Action and recover, is inſufficient; becauſe the Plaintiff in 
ſuch Action muſt prove that He came by it bond fide and upon a 
valuable Confederation. DET | 


As to the Necęſſity of bringing the Action in the Name of the 
Perſon to whom the Note was originally made payable; — It was 
impoſſible in the preſent Caſe; becauſe there was 19 Perſon ori- 
ginally named as the Payee: It runs “Pay to Ship Fortune, or 
« Bearer.” However, F there had been a Perſon named, the 
Reaſon would not hold: For the Perſon fo ori inally named may 
become Bankrupt; or may be indebted to the Drawer of the 
Note, ſo as to give the Drawer a Right to ſet of ſuch Debt againſt 
the Demand of the Money due upon the Note. So that if the 
Courts of Law ſhould not allow the Bearer to bring the Action 
in his own Name, there might be no Relief at all. And it can 
never be ſuppoſed reaſonable or legal, that the Banker ſhould have 
it left in it Diſcretion, or Choice, to pay the Money to 
the Other as his Fancy or Inclination ſhould lead Him. 


One or 


Theſe Thoughts occurred to Me at the Trial: And therefore 
I choſe to take the Opinion of the Court. 


I left two Things to the Conſideration of the Jury. The firſt 
was, „Whether the Plaintiff came to the Poſſeſſion of this Note 
fairly and bond fide (which neceſſarily includes his not hav- 
ing Notice of it's being a loſt Note.) The ſecond was, «© Whe- 
ther ſuch Draughts as this is, were, in the Courſe of Trade 

„Dealing and Buſineſs, actually paid away and negociated, or 
in Fatt and Practice negotiable:” And I then conſidered this, 
eee a plain Fat} to them, upon which they could have no 

oubt. VVV e 1 


But I am now clearly of Opinion, that I 9vght not to have 
left the latter Point to them: For it is a Queſtion of Law, * Whe- 
* ther a Bill or Note be negotiable, or not.“ 

It appears in the Books, © That theſe Notes are, by Laco, 
©* NEGOTIABLE. And the Plaintiff's maintaining his Action, 
or not maintaining it, depends upon the Queſtion “ Whether 
* ſuch a Note is negotiable, or not. FI 8 
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It appears likewiſe, © that the Bearer of them may maintain an 
Action as-BEARER, where He can intitle Himſelf to them on 
da valuable Conſideration.” 

PART IV. Vor. III. 4E Hinton's 
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* Vide ante, 


rn. 


Vinton's Caſe, in 2 Shower 235, is this“ Caſe on a Bil] ot 
«« Exchange, againſt the Drawer, (Bill not being paid) and pay. 
« able to F. S. or to the Bearer. The Plaintiff brings the Ac. 
„ tion, AS Bearer. And, upon Evidence, ruled by the Lord 
« Pemberton that He muſt intitle Himſelf to it on a valuable Con. 
* fideration, (though among Bankers they. never make Indorſe- 
ments in ſuch Caſe:) For if He come to be Bearer by Caſualty 
« or Knavery, He ſhall ' not have the Benefit of it.” (Andit | 
would be abſurd, to indorſe ſuch Bills as are made payable to 
Bearer.) - | 


Crawley v. Crowther, 2 Freeman 257. Tr. 1702. in Chancery— 
„If a Bill be payable to A. or Bearer, it is like ſo much Money 
„ paid to whomſoever the Note is given; that, let what Ac- 
« counts or Conditions ſoever be between the Party who. gives 
the Note and A. to whom it is given, yet it ſhall never afe# 
« the Bearer; but He ſhall have his whole Money.” So that 
the 2obole Intereſt is transferred to the Bearer. Yn 


I Salk. 126. pl. 5. Anonymous, M. 10 W. z. coram Holt Ch. 
J. at Ny prius at Guildhall, © A Bank-Bill payable to A. or 
«© Bearer, being given to A. and loſt, was found by a Stranger, 
* who- transferred it to C. for a valuable Conſideration : C. got 

«© a new Bill in his own Name. Per Holt Ch. J. A. may have 
« Trover againſt the Stranger who ound the Bill; For He had 

_ « no Title, (though the Payment to him would have indemni- 
* fied the Bank:) But A. can not maintain Trover against C. by 
<«« reaſon of the Courſe of Trade; which creates a Property in the 
£« Aſſignee or Bearer. It is negotiable by Delivery. 


* 


Miller v. Race, H. 31 C. 2. B. R.* The Holder of a Bank- 


Note recovered againſt the Caſhier of the Bank, though the Mail 


had been robbed of it, and Payment was ſtopt; it appearing, that 
He came by it fairly and hn, fide and upon a valuable Conſide- 

ration. And there is 10 Diſtinddion between a Bank-Note and 
ſuch a Note as 7/75 18. DE TS 


The Act of 4, 4 Ann. c. . puts promifſory Notes upon the ſame 

Foot, throughout, with Inland Bills of Exchange. And therefore 

whatever is the Rule as to Inland Bils of Exchange payable to 
Bearer, muſt be fo likewiſe as to Notes payable to Bearer. 


In a Caſe between Walmeſley v. Child, 11th December 1749, in 
Chancery, where One of Mr. Ch:/d's Notes, payable to Bearer, 
pyas loſt or ſtolen, and Payment ſtopt by the true Owner, who 
demanded that it ſhould be paid to Him; Mr. Child refuſed to 


2 pay 


r 
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pay it, without Surety againſt the Demands of a future Her 
The true Owner brought his Bill. Lord Hardwicke diſmiſſed 
the Bill, unleſs the true Owner would find ſuch Security. And 
He went upon the Principle, that no Diſpute ought to be made un 
with the Bearer of a Caſb- Note, who comes fairly by it; for the 3 
Sake of Commerce, to which the Diſcrediting ſuch N otes might 
be very detrimental. 
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Upon wohing into che Rep rts ' of the Caſes on this Head, in 
the Times of King Villiam the Third and Queen Anne, it is dif- 
ficult to diſcover by them, whed the Queſtion ariſes upon a Bill, 
and when upon a Note: For the Reporters do not expreſs them- 

ſelves with ſufficient Preciſion, but uſe the Words Vote and 
Bill“ promiſcuoufly. It appears, however, that there were 
different Opinions about the Manner of declaring upon them: 
Lord Ch. J. Holt got into a Diſpute with the City about it. He 
was of Opinion, that the Plaintiff could not declare as upon a Spe- 
cialty, (where the Conſideration could not be diſputed:) But He 
all along agreed, that the Plaintiff might declare upon an Indebi- 
tatus Aſſumpſit. The Objection was, to bringing an Action uyoN 
the Note itſelf, as upon a Specialty: But I do not find it any where 
diſputed, that an Action upon an Indebitatus Aſſump/it generally, 


ſor Money lent, might be brought wa N ote payable to One or See » VF 7 
Order. Raym. 758, 
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Great Force ariſes Ge the Act of Packet 1 & 4 Ann. 
putting Notes merely upon the Foot of Inland Bills of Exchange, 
and CARY Jpeciſying Notes payable fo Bearer. 


But upon the ſecond Count, the preſent Caſe is quite clear, beyond 
al Diſpute. For, undoubtedly, an Action for Money had and re- 
ceived to the Plaintiff's Uſe, may be brought by the bond fide 
Bearer of a Note made payable 70 Bearer. There is no Caſe to EE. 
the contrary. It was certainly Money received for the Uſe of _— 
the original Advancer of it: And if fo, it is for the Uſe of the 1 

Perſon who has the Note as Bearer. In this Caſe, BicxNELI 
bimſelf might undoubtedly have brought this Action. He /t it: 
And it came bond fide and in the Courſe of Trade, into the Hands ..:* 
of the preſent Plaintiff, who paid a full and fair Conſideration tor 
it. BicKNELL and the PLAINTIFF are Both innocent. The 
Law muſt determine whether of them is to ſtand to the Loſs: 
And by Law, it falls _ BicKNELL. 


There ought to be a new T. rial. 
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Mr. Juſtice WI 1 a Verdict he given without Evi- 


dence at all, or againſt plain Evidence, or againſt Law, it ought 
not to ſtand. 
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The two Matters left to the Conſideration of the Jury, u oth 
this Trial, were Whether the Plaintiff came by this * 
« fairly and bond fide; And © Whether ſuch Notes or Bills as 
« this is, are in Fact and Practice negotiated, | 


The latter is as plain and notorious, as that there is a Bank * 
England: No Man can doubt it. The Verdict is therefore againſt: 
Evidence, as to this Point. 


Probably, the Jury took upon themſelves to conſider © Whe- 
« ther ſuch Bills or Notes as this is, were in their own Nature 
** negotiable. But this is a Point of Law: And by Law, they 
are negotiable. Their Verdict is therefore againſi Law; and 


ought to be ſet aſide, For, though when Facts and Law hap- 


pen to be ſo complicated and intermixed that a Jury can not help 
taking Both into their Conſideration, it may be difficult or even 
impoſſible for them to avoid founding their Verdict pon Both ; 
yet they are not at Liberty to determine contrary to Law : They 


vught to take their Notion of Law, from the Direction of the 


Judge who tries the Cauſe. Formerly, a Jury would have been 
liable to an Attam?, for ſuch a Verdict: Now, the Court con- 
trol their Verdicts, by ſetting them afide and granting a new 
Trial. „ „ „ ͤ ogy 


As to the other Matter, the Manner how this Plaintiff came 


by the Note—lt appears to have been taken by Him fazrly and 


bond fide, in the Courſe of Trade, and even with the greateſt Cau- 
tion: He made Inquiry about it, and then gave the Change for 
it. And there is not the leaſt Imputation or Pretence of Suſpicion 


that He had any Notice of it's being a loſt Note. 


80 that this Verdict is clearly againſt Law: For, if the Note 


be negotiable, and the Plaintiff came fairly by it, He was intitled 


to recover. 


Tnovcn Both the Claimants were innocent; yet, as BicK- 
NELL /oft the Note, and GRANT took it in the Courſe of Trade, 
band fide and upon a valuable Conſideration, GRANT has the better 
Equity. But if their Equity were only equal, it is a known and 
a good Rule, that melior eft Conditis Pofjidentis': And that 
would be ſufficient to turn the Scale. If there was Negligence on 
one Side, and None on the Other; Hat alſo would turn the Scale: 
And if there be any on either Side in this Caſe, it ſhould ſeem 
to be rather imputable to the Perſon who Jet it, than to Him 
who thus took it in the Courſe of Trade. 
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If this Bearer can not bring an Action upoh it, No- body can: 
For as it is not made payable to any particular Perſon ) Name, no 
Action can be brought ia the Name of ſuch ede Perſon. 


But this is a negotiable Note; and the Action may be brouglit 
in the Name of the Bearer. © Bearer” is Deferipti Perſon : 
And a Perſon may take by #h2t Deſcription, as well as by an 
other. In the Nature of the Contract, there is no ti Xopri t 
in his doing fo. It is a Contract © 7 þ 


Cc 
ty 'the Bearer, br to 5 
« Peron to whom He fholl dehver it,” (whether it be a Note, or 4 
Bill of Exchange :) And it is rep to the Contract, that the 


Drawer ſhould objekt „that the Bearer has no Right to demand 
00 Payment from him.” 


Then upon the Caleb e Cale in 2 Shhw. 233. is 45 
ce: And it is agreeable to common Senſe and Reaſon; That 
« if a Man comes by ſuch a Note or Bill, fairly and oh a valu- 


« able Confideration, He ſhould have a Right to maintain an Ac- 


« tion _ it as Banne 


The Reafine given in | the Caſes that are et to th; are al- 
together unſatisfactoty. Thoſe Determinations ſtrike at this | r 
Branch of Commerce : If they were to prevail, they woul 

an End to all this Species of it. Mh would take a Bill or Nos 
payable to One or Bearer, if the Perſon named in it "om releaſe 
it, or if a Debt of his might be ſet off againſt it? 


On the other Hand, It is but juſt and reafonable; 1 if the 
Bearer brings the Action, He ought to intitle himſelf to it on a 
valuable Confideration ; ; and ſtrictly to prove his coming by it 


bond Ade. 


Even before the Statute: of 3 & 4 Ann.' Lord Ch. J. Holt Him- 


ſelf thought, that an Indebitatus Afſumppit for Money lent, or for 


Money had and received, might be maintained upon ſuch a Note: 
And F it was a Queſtion: anzecedeat to that Act, I ſhould ſtand by 


ons firſt Caſe of Hinton, rather than the latter Ones which differ 
rom it. 


Buꝶ that Statute was made expreſſly and'on 1 Purpoſe to obviate 
ace Doubts. 


However, if you would { ai it made to introduce a A 
Law, and that ſuch an Action could got have been maintained 


before the making of it; yet it is the manifeſt and profeſſed In- 


tent of the Act, to put promiſſory Notes upon the /ame Foot with 
TFARFTY. YOu ll In- 
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Inland Bills of Exchange: And it clearly means to make Note, 
* to Bearer, liable to Actions brought upon ſuch Notes as 
upon a Specialty. 


And no Caſe having happened upon this Head ſince the Ma- 
king of the Statute, is a Circumſtance which ſhews that the Sta- 
tute. was /o underſtood, and that the true and ſound Conſtruction 
of it is That promiſſory Notes ſhould be put upon the ſam: 
« Foot with Inland Bills of Exchange.” If it ſhould be con- 
ſtrued otherwiſe, it would follow, that Inland Bills of Exchange 
« would be upon a better Foot than promiſſory Notes”: Which 
Wm be contrary to the Words and Meaning of the Statute. 


Tuts, now under Conſideration, is a negotiable Inſtrument, 
which, I think, participates more of the Nature of a promiſſory 
Note, than of a Bill of Exchange. But taking it as a B/ of Ex. 
change,. — A Bill of Exchange is a Prom iſe „to pay the Money, if 
the Drawee does not pay it:“ Conſequently, the err: may 
bring the Action againſt the Drawer. 


In this marticula; Caſe, if the Bearer can not bring the Adtion, | 
Who can? No Perſon-at all is named: It is © pay to Ship For- 
tune, or Bearer.” Therefore this particular Caſe is ou? of all 
the Caſes cited. For, they ſay that the Action mult be brought 
Jin the Name of the Perſan to whom the Note is made payable: F 
But there i is 20 ſuch Perſon, in the preſent Caſe. 


Tt would be of infinite Inconvenience, and would introduce 
the utmoſt Confuſion; if it were to be eſtabliſhed ++ That the 


«« Bearer of a Bill or Note made payable to Bearer could not main- 
« tain his Action upon it.” 


As to it's ; being negotiable with the Bills of Mortality, ak 
no further; There is no Colour for ſuch a Diſtinction: It muſt 
be negotiable every where, if it is negotiable at all. 


Upon the Whole, IL think this to be a Verdidt Lure Law; 
and am of Opinian that it ought to be /t gde. 


Mr. Juſtice YarTEs delivered his Opinion ch to the 
ſame Effect; and clearly held the Verdict to be againſt Law. 


It was not les the Province of the Fury, to determine upon 
the Negotiability of this Note: It was a Queſtion of Law, not of 
Fact. Whether ſuch a il or Note was or was not negotiable. 


And 
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And Nothing can be more peculiarly negotiable than a Draught 


or Bill payable to Bearer; which is, in it's Nature, payable from 
Hand to Hand, roties quoties. 


And He was of Opinion, that an Aci 0 hi for the Bearer 
of ſuch a Bill. 


The Rees given againſt it, in the Caſes which have ben 


cited by the Defendant's Counſel, are not at all ſatisfactory. 


It had been doubted, it is true, Whether that Species of Ac- 
E tion where the Plaintiff declares UPON Zhe Note itſelf as upon 


« a Specialty, was proper: But here is a Count upon a general 


Indebitatus Aſſum pſit for Money had and received to the Plaintiff's 
Uſe. The Queſtion „whether He can maintain 7his Action, 
depends upon it's being aſſignable, or not. The original Alvan- 


cer of the Money manifeſtly appears to have had the Money in the 


Hands of the Drawer: And therefore He was certainly intitled to 
bring rh Action. And if He transfers his Property to another 
| Perſon, that other Perſon may alſo maintain the like Action. ho- 
ever has Money in the Hands of Another, may bring ſuch an 

Action againſt Him. This appears from the Determination of 
the Caſe of Ward v. Evans reported in 2 Ld. Raym. 930: Where 


not a Shilling of Money had paſſed between the Plaintiff and De- 


fendant ; and yet Holt and Powell Both held. That an Indebi- 
« tatus Aſumpyit for Monies received to the Plaintiff's Uſe, pro- 
« perly lay.” In the preſent Caſe, the Drawer had Money in 
his Hands belonging to BicKNELL: And B1icKNELL muſt be 


conſidered as having delivered this Inſtrument to the Phaintiff 


GRAN T; Which is tantamount to an Indorſement. (A real In- 


dorſement of a Note payable to Bearer would have been abſurd.) 


The Delivery of it muſt indeed be proved: And the Circumſtances 
of the preſent Caſe do amount to à Proof of a Delivery of it to the 


Plaintiff, And there is no Doubt about his having come by it N 


fairly, bond fide, and on a valuable Conſideration. 


There would be great Inconvenlencies, if ſuch an Addion as 


this is, might not be brought by the Bearer. If no Action could 


be brought but in the Name of the Perſon to whom the Bill or 
Note was originally made payable, that Perſon might relegſe the 
Action; or a Debt due from him might be /et of againit it, in 
Account: And, ſo the true Otoner of the Note might % the 


Whole or Part of it, though it was transferred to Him . 2 
valuable Conſideration. 


As 
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As to the Notion of it's being ,nepotiable in Landon, and no- (w! 


elſewbere, there is no , Foundation for ſuch an Imagination. It ſon 
muſt be equally ſo out of London,. as at Landon: And it is juſt 

the ſame as a Bank-Note. b 1 

0 

Upon the Whole, I think the Jury have done wrong.: And of 


therefore the Verdict ought to be ſet 4 de. 


Ber Cur (unanimouſly and clearly) 
The Plain- 
at, upon ſuch. RvLz made ABSQLVFE (for a ® new Trial) 


new Trial, 
recovered the 


Money. 
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Rex verſus Juſtices of Peace for Wiltſhire, | 


Ov Saturday t the 2d. of Tune laſt, Mr. Dur lab ſhewed Cauſe 
by a Writ of Mandamus ſhould not iſſue, directed to the 


—— — —— * 
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Juſtices the Peace for the County of Wilts, commanding them ] 
j 5 to receive and proceed upon a TRAVERSE 70, a certain PRESENT» t 
| 5 MENT made by a Juſtice of Peace upon View, againſt the Inba- / 
i e e 1 bitants of the Tything of Connock i in the ſame County, for not 5 


repairing a Highway vithin the ſaid Tything. 


The Cauſe ſhewn by Mr. Fhurlow was, thay. as this was a 
Preſentment in the Seſſions made by 4 Fuftice. of Prace upon his 
own Knowledge © That the Highway. was out, of Repair,” a d- 
NERAL Traverſe could not be admitted: For, though ſuch a Pre- 

ſentment by, a Juſtice of Peace upon View be traverſable as to all 
other Paints, yet it is. concluſive. 80 RAR. 45 the View and: Know- 
| ledge of the Fuſtice Toes; And the Faci of. it's being out , Repair 

can not be diſputed. Conſequently, though a "ci Traverſe, 
ought to be received, a general One ought not. 


This Power of F by any One Juſtice: upon, his. own 
proper Knowledge, of any engen. not; being well and ſuffici- 
* ently repaired and amended,” s. given by 5 Elix. c. 13. 9. 
which refers to 2, 3 Ph. & M. c. w\, And 3 N. & M. c. 12. as 
alſo a Relation to the ſame Subject. 
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And it has been holden, < that the Party againſt-whom ſuch 
© a Preſentment is made, can not take a Traverſe: to the Want. 
'* of Repair of ſuch Highway.” 


| Keikoay 34 a. Dalton, c. 26. Crompton 110. (not 131, as it is 
cited by Hawkins.) Hauging' P. C. Lib. 1. C. 76. 972. P. _ 


. 


0 l 
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(who acknowledges this, though He does not enter into the Rea- = 
ſon of fuch an Expoſition of the Clauſe. Dyer 13 b. p. 64.) 


And in the Caſe of * The King againſt The Inhabitants of "thx har 
Hornſey, in B. N. Lord Ch. J. Holt held, that where Aa Juſtice ports; . 
of Peace preſents a Highway, upon his View, to be out of Repair, 
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4 Mod. 33. 
there the Parties are eſtopped to plead “ that it is n Repair.” It boy 1091 
is true indeed, that the other Judges were againſt Him; and held, H 
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olt 338. 3 
« that the Parties might traverſe the Non-repairing, though the han 4 the 0 
« Preſentment was on View.“ : 15 Mod. 13. 4 
e p . S. C. of the Hh 
next Term, M. 3 W. & M. 1691. 1 Shower 270. of Trin. 3. and 291 of M. 3 W. & M. Carthew AH 


212. of a later Term than any of the Others, namely, Hil. 3 W. & M. 1601. Not One of theſe five 
Reporters lay what became of the Caſe; excepting that Shower, in p. 291. ſays, © Per Cur. Ordered to 
« ſtay.” Note, Three of the firſt four repreſent even Holt Himſelf to ſay “ that the Defendant may 
« traverſe.” The Words here cited by Mr. Thurlow are taken from Carthew's Report of the Caſe, 


Mr. Dunning, contra, argued in Support of the Rule, that the 
Juſtices were obliged to receive the Traverſe generally ; and that 
the Defendant had a Right to traverſe the Ways being out of Re- 
pair, rr ee that the Preſentment was made by the 
Juſtice upon His own View. TIE. 


The Words of the 5 Eliz. c. 13.9. are that © Every Juſtice 
« of Peace ſhall have Authority, upon his own Knowledge, in 

the open Seſſions, to make Preſentment of any Highway not 
well and ſufficiently repaired and amended &c: And every 
Preſentment made by any ſuch Juſtice of Peace upon his own 
Knowledge as is aforeſaid, ſhall be As 600D and of the SAME 
« Force Strength and Effect in the Law, as if the ſaine had been 
« preſented found and adjudged by the Oath of twelve Men.“ 


66 
«Qt 


« 


It can therefore be No MoRE than equal to an Indiftment, or 
to Preſentment by twelve Men on their Oathe : Both of which are 
traverſable, in a// Points. The Traverſe muſt apply to the Thing 
preſented: And that is the Want of Repair. It is traverſable in 

the ſame Manner as Indictments for forcible Entries, or for 'Tret- 
pals :- that ie, in a7 Points. e 


Serjeant Hawkins's own Opinion is, in Point, againſt the old 
Expoſition of the Clauſe; which (by the Way) is not to be found 
in the Books referred to in his Margin 4: The Statute expreſſly + See lib. 1, 
ſaves to every Perſon that ſhall be touched by any ſuch Preſent-?: 2 7. 
ment, „ his LAwFUL TRAVERSE to the ſame Preſentment, As 
He might have upon any Inditment of Treſpaſs or forcible Entry, 

„by the Laws of this Realm, before the making of that Statute”: 
And, as the Serjeant thinks, it is clear, © that every Defendant 
FEARTIV. YoL HEH” : — — 
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« to any ſuch Indictment may traverſe the wwoLe Matter al. 
« ledged againſt Him.” Therefore He ought to have the {a 
Benefit, in the preſent Cale. 


A Coroner's Inqueſt finding a Perſon Felo de fe, is traverſable. 


Tux Cour thought proper to enlarge the Rule, to the 
preſent Trinity Term. For, it appeared, upon a Diſcuſſion of 
the Queſtion, at the Bar, and on the Bench, and upon Inquiry, 
into the Practice in different Counties, That there had been 1 


great VARIETY both of OvinNion and PRACTICE about thi; 


Matter. 


Mr. Juſtice WiLMoT ſaid, that a Notion had long pre- 


vailed, and ſeemed to be countenanced by the old Books, © That 


«© a Preſentment made by a Juſtice of Peace, purſuant to 5 Elis. 


. 13. I 9. of a Highway's being out of Repair, could not be 
cControverted as to the Fat of it's being out of Repair; And 


He knew that the late Mr. Juſtice Abney was of that Opinion, 


and thought “that the Statute had truſted the Eye of the Juſtice 


« with the View of the Repair ”: But He did not know, He ſaid, 


of any judicial Determination that Way. And He had always un- 


derſtood, that for about 30 Years paſt, the Notion and Practice 


had been contrary: And for his own Part, He underſtood ſuch a 


Preſentment to be as traverſable as an Indictment. And the Act 
of Parliament puts it upon the ſame Foot: For the Word © ad- 
« judged” by the Oath of 12 Men, means nothing more than 
« found by a Grand Jury.” The Words of this Act can only ap- 
ply to the Repair: And the Traverſe puts the Fact of it's Suth- 


ciency immediately in Iſſue. 


| 


Mr. Juſtice YATEs obſerved, that there is no Juriſdic- 


tion in this Kingdom, where a Defendant can be convicted un- 


heard. 


And Lord MANSFIELD thought the Reaſons for it's being 
traverſable, to be very {trong. 7 oe, FOR | | 


The Rur was enlarged. 


And 5 
Lord MAN SFIELD now declared (generally and without 


ſaying more,) That they were all of Opinion,“ that a Manda- 


% mus ſhould go, commanding the Juſtices to receive and admit a 
general Traverſe.” 5 
RuLE made ABSOLUTE. 


Bad- 
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—Badgetey verſus Leppingwell. ur am 1 

f July 1764. & 

HI 8 vas an AQion of Treſpaſs for breaking and enterin 4 
the Plaintiff's Cloſe called the Hop-Ground. The De- | 1 
fendant pleads © Not guilty;” and alſo a Juſtification of his iN 
entry, under a Grant in Fee from Thomas Afhurft Eſq; Lord of 3 
the Manor of Hedingham-Borough in Effex, made to Him on 'Y 
1oth December 1761, by his Steward, at a Court-Baron ; To 2 
hold the faid Cloſe to Him and his Heirs, by Copy of Curt: bd 
Roll, according to the Cuſtom of the Manor. The Plaintiff, in 47 
her Replication, admits that Themas Aſhurſt Eiq; was Lord of 4 
the Manor of H. and was ſeiſed in Fee of the Cloſe: 1 alledges, | | 1 


that at a Court of the ſaid Manor holden upon the 3d. of July | 1 

1754, He made a prior Grant of it to the Piaintiff a one lg | 

Baddeley her Siſter; To hold in Coparcenary, by Copy of Court- ix 

Roll: And that Ellen died; and thereupon, at a ſubſequent Court, | 9 
i 
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the Lord granted her Moiety to the Plaintiff in Fee, and She was 
admitted thereto on 25th June 1756, and ſo became ſole ſeiſed. 
The Detendant, in his Rejoinder, alledges, that the Lord had 
made a former Grant to Thomas Tves, in Fee; who died; and 
the Premiſſes thereupon deſcended to Thomas Ives, his Nephew 
and Heir; who conveyed the fame to Him the Defendant, and | = 
traverſes the GRANT alledged in the Replication to have been — 
made by Thomas Afhurſt Eſq; to the Plaintiff and her Siſter Een 
Baddeley, in Manner and Form as in and by the Replication is al- 


— 


— 
ledged. And upon this Traverſe of the GR ANT ee i in the _ 
Replication, 1/ue is joined. 1 

At 


The Cauſe was tried at the Efſox Aﬀizes, before Mr. Juſtice 
Bathurſt: And a ſpecial Caſe was ſtated to the following Elect. 
The Treſpaſ being proved, upon the firſt Iſſue taken upon | 


the Plea of Not r guilty, the Caſe — the Wr 1 appeared 9 
to be . 1 


That Thomas Toes was ſeiſed in Fee of the Place where it was 
committed; and that He ſurrendered it to the Uſe of his Will, 
and then made his Will, and died: Which Will was as fol- 
lows “ In the Name of God: Amen. I Thomas Ives of Caſtlo- 
« Hedingham in the County of Efjex Victualler, being &c, do 
make Sc. I give and bequeath unto Clement Bor lum of Roco - 
< beage in the ſaid County of Eſex Victualler, the Houſe T now | 
live in, fituate and be in Caſtle- Hedingham aforeſaid, and 
called or known by the Name or Sign of the Cock, for and 
during the Term of his natural Life; He PAYISC THEREOUT 

> yearly 


pry 
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« yearly and every. Year, by Half-yearly Payments, Forty Shit. Th 
lings a Year to Robert Boreham my Grandſon: And after the ber 
« Deceaſe of the aforeſaid Clement Boreham, to be equally divided Ac 


« to Robert Boreham, Sabill Boreham, and Feremiah Borehay, 
« the Children of Robert Boreham deceaſed. Item I give and 
bequeath my two Copybold Tenements now in the Tenure or Oc- 
« cupation of Edward Twogood and Elizabeth Savill Widow, be- 
« ing in Caſtle-Hedingbam aforeſaid, to Sarah Boreham, the L 
« Daughter of Elizabeth Boreham Widow; She paying THERE- 
« ouT fForty Shillings a Year to her Siſter Elizabeth Borebam. 
tem, the Forty Pounds that my Daughter Elizabeth Boreham 
« aforeſaid has of mine, I give to Anne Boreham and Mary Bore- 
«© ham, my Grand-Daughters; to wit, 20/. a-piece Share and 
« Share alike. Tem, I give and e to my Brother John 
« Tves 501. and do alſo acquit him of a Note I have under Hand 
« for 50. more. Item, I give to the Children of John Far- 
« derſworth that He had by his firſt Wife, 15/. Item, I give 
« to Sander Walford's three Children 15 Pounds. My Mind and 
Will is, that what Legacies I have herein given, thall not be 
paid till after the Deceaſe of Me and my Wife, and 3 Months 
« after. And laſtly, I do hereby nominate make and appoint 
„ my ſaid Wife, Clement Boreham aforeſaid, and John Toes, Ex- 
« ecutrix and Executors of this my Will. In Witneſs whereof 
« &c, the zd. Day of December 1740. Thomas Ives.“ 
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That the Eſtate deviſed by the Will of the ſaid Thomas Ives to 
Sarah Boreham conſiſted of #4320 Cottages and the Hop-GRounD 
8 in Rueſtion ; and was, at the Time of his Death, of the yearly 

Value of Five Pounds and Six Sbillin gg. 7 : 


— 1 


That at a Court-Baron holden for the Manor of Hedingham- 
Borough on 4th. of April 1743, Sarah Boreham was admitted to 
the ſaid Premiſſes, (prout the Admiſſion;) and made a Surrender 
to the Uſe of her Will; and afterwards deviſed the fame (prout 
the Will;) and died. 5 


. That at a Court-Baron holden for the ſaid Manor on 17th 
tf ; June 1747, Elizabeth Boreham was admitted, (prout that Ad- 


mifſion.) 


That at a Court-Baron holden for the ſaid Manor on the zd. 
Fuly 1754, the Plaintiff and her Siſter Ellen were admitted to the 
Premities in queſtion, (prout that Admiſſion.) 


The Defendant claimed under Thomas Ives, the Son of John 
Toes who was Brother and Heir (according to the Cuſtom) to 
5 Ae eee 
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Tho homas Ives the Teſtator ; and at a Court holden on roth Decem- 


ber 1761, was admitted to the Premiſſes 1 in — (prout his 
Admifion.) 


The Queſtions ſubmitted to the Court were— 


iſt. Whether Sarah Bereham took an Eſtate in Fee, or for 
Liſe only, under the Will of T bomas Ives. 


2dly. Ir She took an Eſtate for Life only, then whether the 


Defendant could take Advantage thereof, on the Iſſue joined upon 
theſe Pleadings. 


Mr. Leigh argued for the Plaintiff: Mr. 22 for the De- 


fendant. 


Mr. Leig b inſiſted (upon the 1K. Queſtion) That Sarah Bore- 


bam took an Eſtate in Fee, under this Deviſe of the Tenements 


« to Her, She PAYING thereout Forty Shillings a Ye ear to her 
« Siſter Elzzabeth Borebam. 


'F or where a Teſtator lays ſuch a Charge upon the Eſtate deviſed 


as may render it, by any Poffbility (even though not within Pro- 


bability) a Burthen ;nfiead of a Benefit to the Deviſee, in any 


. Year; the Deviſee ſhall take in Fee: Otherwiſe, indeed, if the 


Payment is only directed to be made out 4 the Rents and Profits. 


Nom in the preſent Caſe, Sarah the Deviſee may be a Lofer 


by the Deviſe, unleſs She takes a Fee: For, the Annuity charged 
upon Her is not reſtrained to Sarah's own Life; but is a cone: 
nuing Annuity, And as the Teſtator intended, that the Annuity 


to her Sifter Eliaabetbß ſhould continue during Elizabeth's whole 


Life, He certainly meant to deviſe a Fee to Sarah who was charged 
with the Payment of it. And this Intention with regard to the 
preſent Deviſe is ſtrengthened by his being explicit in the former 
Deviſe to Clement Borebam far and during the Term of his na- 


« tural Life; He paying thereout yearly and every Year 4os. a 
* Year to Robert Boreham:” En He adds Ur ſuch reſtrictive 


Words to this Deviſe to Sarah. 


He ſaid, It was not neceſſary to cite Caſes ; becauſe the Prin- | 
ple is clear, (though they might differ in the Application of it,) 


and all the Caſes prove it. However, He would mention One, 
in Point: Which was that of Reed v. Hatton, in 2. Mod. 25. a 
Deviſe © to R. upon this Condition, that He pay unto his two 
* diſters 5/. a Year”: And the Honſes were worth 16/7. per 
Annum, This was holden to be a Fee: For, © if there be a 
Part IV. ain... Poſ- 


2 v_ 4 
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« Poſſibility of a Loſs, (though not very probable that the De? 
viſee may be damnified,) it ſhall be conſtrued a Fee. If 4 
„ deviſe 100/. per Annum to B. paying 205. tis not likely that 
« the Deviſee ſhould be damnified; but tis pgſible He may.“ 
And Judgment was given accordingly. 


.. 2d. Queſtion—But ſuppoſing that we were to fail in this fir 
Point, yet as this is a mere poſeſſory Action, it is enough for the 
Plaintiff, if She can deftroy the Defendant's Title: It is not neceſ- 
fary, in a mere poſſeſſory Action, for the Plaintiff to ſet out a 
Title, unleſs He is obliged to it by the Defendant's ſetting out 
One in Himſelf; which the Defendant has not done in the pre- 
ſent Caſe. He fays indeed in his Rejoinder, * that the Lord 
made a prior Grant to Thomas Foes; whoſe Heir conveyed to 
Him.“ But this ought to have been s8PECIALLY pleaded: 
Whereas, here, He has only traverſed the Lord's GRanT to the 
Plaintiff; by which Traverſe of the Grant, only the legal Ope- 
ration of the Grant itſelf is put in Iſſue; not the Titł of the Plain- 
tiff. He can not, upon this Traverſe, go into the Title of Thomas 
Ives, or give Evidence of any Thing foreign and extrinſic to the 
Point in Iſſue. If He would have done this, He ſhould have 
pleaded the Matter Hpecially. But upon the preſent Iſſue, the 
Plaintiff could not tell how to direct his Evidence: For, the De- 
fendant might as well claim under any other Perſon, as under 
Thomas Tves. The Defendant could no more go into Tit, upon 
this Traverſe, than He could have done upon the general Iſſue. 
In Hobart 72. Humberton v. Howgil, Iſſue was taken upon the 
Seiſin of Thomas Howgi]: And the Jury found © that Thomas had 
made a Feoffment to John Howgr/;” but added “ that it was 
* made: by Covin, to defraud the Plaintiff and other Creditors.” 
It was judged for the Plaintiff : For, Thomas remained ſtill ſeiſed, 
as to the Creditors, notwithſtanding the Feoffment. But if the 
Iſſue had been taken directly, “ nfeoffed or not infeoffed,” it had 
been found againſt the Plaintiff. For, in that Cate, He muſt 
avoid the Feoffment, by Covin eſþeczally pleaded; for, it is a Feoff- 
ment, 7Zrel guiel: As, you can not plead “ nan eft factum gene- 
| rally, upon the Statute of Uſury, or the Statute of Sheriffs. But 
here (ſays the Book) the Iſſue is general, ** ſe:/ed or not ſeiſed by 
« the Feoffment '; And therefore the Covin may be given in Evi- 
| dence, when the Feoffment is given in Evidence. So in the pre- 
ſent Caſe, The Iſſue being taken on the Grant, it was enough for 
Us, to prove the Admiſſion, as ſtated in our Replication: Which 
We did prove. If the Defendant could have invalidated it, hat 
ought to have been done by ſpecial Pleading. CL IN 


Mr. Aſburſt, contra. 


r 
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aft, The Intention of. the Teſtator is 4564 a general Rule 
for the Conſtruction of Wills, in Cafes where it is plain and 
clear and poſitive and excludes every other Implication: But an 
Heir at Law ſhall not be diſinherited without an abſolute neceſ- 
fary EE. Rs ons 262. Gardner v. Sheldon. 


It is true, that where the Deviſce is charged with the Payment 
of a Sum in Groſs, He ſhall have a Fee, though the Eſtate be not 
deviſed to Him * and his Heirs": But if it be an annual Pay- 
ment OUT of the Thing deviſed, it will not create a Fee, without 

apt Words; becauſe the Deviſee can not loſe by the Deviſe. This 
Diſtinction is laid down in Cro. Car. 158, 159. Anſley v. Chapman, 
and in Co/her's Caſe 6 Co. 16. And here the Value of the Thing 
deviſed is 5/. 6s. per Annum; and the Charge is only 40s. per 
Annum. 80 that the Deviſee may pay it out of the Profits, and is 
ſure to have no Leſs. And Collier's Cafe is moſt expreſly in Point, 
That this is but an Eſtate for Life.” But the very Words of 
this Will are as explicit as pofſible—** She paying THEREOUT.' 
Which Circumſtance diſtinguiſhes this Caſe from that of Reed v. 
| Hatton, where the Words only were “that He pay unto his two 
Siſters 5/. a Year ; (not ſaying, * out of the Profits.) Poſſibly, 
that Caſe might have been fo circumſtanced, that the Deviſee 
| ſtood a Chance of being a Loſer: Here, She certainly could 
not. In the former Deviſe to Clement Boreham, the Teſtator ex- 
preſſes, his Intention - that it ſhould be only for his Life”: And 
the two Clauſes being exactly ſimilar, muſt be conſtrued Both 
alike. There is nothing in this Will, from whence it can be 
inferred that the Teſtator intended that the Annuity which Sarah. 
is to pay to Elizabeth Boreham ſhould continue during Elizabeth's 
Lie. The contrary ſeems rather to be implied: For, the Teſ- 
tator gives a like Annuity to his Grandſon Robert Boreham, in the 
fame Words, out of Clement Boreham's Houſe which He has ex- 
preſly deviſed to Clement for Life only. And it. does not clearly 
appear, that_ Robert Boreham who was to have a Share in the Re- 


verſion after Clement's Death, was the fame Perſon as 5 Robert 
* the Annuitant. | 


2d. 8 is objected, that upon this T rover Noting 
but the Eee of the Grant can be controverted. 


But the Pleading i in Caſes of Copybolds 1s differant from the 
Pleadings in Caſes of Freeholds. A Copyholder has, in the Eye 
of the Law, only an Eſtate at Will; and in pleading, He may 
alledge an Admittance as a Grant. But the Lord is only an In- 
firument : He can only transfer an Eſtate according to the Sur- 
render and according to his Authority, He can not vary in Ef ons 5 

a ate, 
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Eſtate, Tenure, or in any other collateral Points: If He exceeds 
his Authority, his Admittance is good. only pro tanto. Cole, 
Complete Copyholder, p. 52, 53+ N41. 


Now if Sarah Boreham was (as We fay She: was) only Tenant 


for Life, She then had no Eſtate which She could deviſe at her 


Death: But immediately upon her Death, the Heir of the Teſ- 
tator Thomas Ives became intitled to the Reverſion. Conſequently, 
the Admiſſion of the Plaintiff and her Siſter Ellen (mentioned in 
the Replication) of the zd. Fah 1754, is in Effect a Grant of 
Nothing. The Defendant in his Rejoinder therefore denies, that 
the Lord then granted the Eſtate in Manner and Form as is al- 
ledged by the Replication; and ſhews a Title in Himſelf, incon- 


 fiſtent with it. He was obliged either to admit that Title, and de- 


rive under it; or to traverſe it. And having traverſed the Plain- 


tiffs, He properly ſets up his own. This Admittance was not, 


in Fact, a Grant of the Thing itſelf : It is incumbent upon the 
Plaintiff, to ſhew that it amounts to 4 Grant, in Point of Law. 


The Caſe of Humberton v. Howgil in Hob. 72. is diſtinguiſh- 
able from this Caſe: For, there the Feoffment was not void, 
but only voidable: It would operate between the Feoffor and 


Feoffee, though not to defraud. Creditors. But where the Feoff- 
ment is abſolutely void, it may be given in Evidence upon a Plea 


of non Feoffavit : Bro. Abr. Title General Iſue, p. 73. expreſſly. 
So, if a Bond is void, (as the Bond of a Feme-Covert, ) this may 


be given in Evidence, upon * non e fafum” pleaded: But not 
where voidable only, (as the Bond of an Infant.) So here, the 
Admiſſion is a Nullity; It is 0 Grant at all; (for the Party ad- 
mitted had % Right e) Therefore the Defendant may with Pro- 


_ priety ſay, That the Lord made uo ſuch Grant.” 


As the Plaintiff, being a Copybolder, could not plead a Til, 


but could only plead it as a Grant from the Lord, the Defendant 


could only traverſe the Grant. : 


lr. Leigh, in Reply— | 


1ſt. Inſiſted that the Charge of the Annuity to Elizabeth might 
have continued /onger than Sarah's Life: And therefore the Deviſe 
might have been prejudicial to Sarah, inſtead of beneficial, if it 


was to be conſtrued only a Life-Eſtate. And He relied upon the 


Caſe of Anſley v. Chapman, in Cro. Car. 157. (which, He ſaid, 
proved ſtrongly for him;) and on that of Reed v. Hatton, 1n 
2 Mod. 25. and alſo now added Another, Lee v. Stephens et al. 
2 Shower 49. where a Deviſe to James, conditionally, that He 


| «+ ſhall allow to Nicholas Meat, Drink, Apparel, Waſhing, and 


4 Lodging 
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Lodging during his natural Life,“ was adjudged a Fee. So the 
proſent Deviſe was intended, He ſaid, as a Proviſion for both 


Siſters; and it was not meant that the Annuity ſhould ceaſe upon 


the Death of Sarah: And it was payable out of the Eftate, not 
out of the Rents and Profits. In that Caſe of Lee v. Stephens et 


1539 


al. Pemberton took a Diverlity between thoſe Caſes where the 


Money to be paid was ſomewhat granted and ſecured before the 


Death of the Teſtator; and thoſe where the Charge is Jaid BY the 
Teftator on the Deviſee. X 


2dly. The Defendant could not put the Plaintiff to ſhew an 
other Title than the Grant of the Lord. In a poſſeſſory Action, 


a Defendant can not drive a Plaintiff to ſhew a. Title, without 
firſt ſhewing One in Himſelf. 


The Difference of Pleading, in Caſe of Freehold and in Caſe 
of Copyhold, is only in Point of Form. 


This Grant of the Lord is nor void. And the Defendant not 
having pleaded any Bar to it, He can not give any in Evidence. 
This Grant cannot be compared to be Bond or to the Feoffment 


of a Feme Covert: For, they are e Nullities, but this 


18 not. 


The Caſe of Humberton v. t in Hab. 72. i is in Point. 


N MANSFIELD was gone; and Mr. Jubtics DrxisoR 


Akt: And the other two Judges having ſome little Doubt on 


the firſt Point, though none on the ſecond, took time till Monday 
to conſider of it. And on Monday the gth. of July, 


Mr. Juſtice WII Mor declared their Opinion, in Favour 
of the Plaintiff. He premiſed, that there was an apparent In- 
conſiſtency in the State of the Caſe, as it ſtands drawn up for the 
Opinion of the Court. For, upon the Face of the fated Calc, 
it appears that Thomas Ives the Deviſor left a Daughter and 


Grand-Daughters; And that the Plaintiff is Grand-Daughter 


to Him; and that the Title is in Her as his Heir at Law, or 


at leaſt can not be in the Defendant as claiming under Thomas 
Ives as his Heir at Law: For, Sarah's Mother, Elizabeth 


Boreham, was the Teſtator's own Daughter; and here is no Men- 
tion of any Cuſtom to exclude Females; nor did He ever hear of 
ſuch a Cuſtom, He faid, in any Manor. And yet it is admitted, 
upon the Caſe, * That Fohn Toes, the Teſtator's Brother, was 
his Hein according to the Cuſtom:” And the Defendant claims 
under him as being ſo. But if in Fact He was not lo, there ſeems 
to be an End of the Defendant's Pretenſions. 
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However, Two Points are, by the Caſe, ſubmitted to the 


| Opinion of the Court: 


1ſt. Whether Sarah e took an Eſtate in Fee, or for 
Life only. 


2d. Whether (in the latter Caſe) the Defendant could take 


Advantage of it, upon his Iſſue joined upon theſe Pleadings. 


On the ny Point, He owned that He had, at firſt, had ſome 
Doubt : But that Doubt was removed. 


The Plaintiff, at the Trial, derived her Title under the Will 
of Thomas Toes; who, after having ſurrendered to the Uſe of his 


Will, deviſed to Sarah Boreham in Fee, (as the Plaintiff inſiſted:) 


Which Sarah Borebam was admitted, and ſurrendered to the Uſe 


of her Will, and deviſed the Eſtate to her Siſter Elizabeth Bore- 
ham, in Fee. Elizabeth married Baddeley; and had two Daugh- 
ters by him, vz. the Plaintiff and her Siſter Ellen, who took as 

Coparceners, and were admitted accordingly; and on Ellen's Death, 
her Moiety deſcended to the Plaintiff; and She was admitted to 
it, and ſo became ſole ſeiſed. 85 


But the Defendant inſiſted that Thomas Sas 8 Devide to - Ge : 
Boreham gave Her nothing more than an Eſtate for Life: And 


conſequently, She had no Power to deviſe. And He makes his 


Claim under the Heir at Law {as He is ſtated to be) of Thomas 


Toes the Deviſor. 


The Plaintiff” s Counſel inſiſted that the Deviſe to Sarah Bore- 


Jam mult be conſtrued to be a Deviſe in Fee: But even if it was 

not ſo, but only a Deviſe to Her for Life, vet that the Fact of 
the Grant to the Plaintiff and ber Siſter Ellen was the only Mat- 
ter now in Iſſue; and the Defendant could not, under Fh Plead- 


ings, take Advantage of the Plaintiff s Want of Title. 


The firſt Queſtion i is the material Point: And We are of Opi 
nion « 'That Sarah Boreham took an Eſtate of Inheritance.” 


The Short of hs Caſe is, That Thomas Ives, being ſeiſed of 


a Ilouſe and of two Copyhold Tenements, and having a Daugh- 


ter and ſeveral Grand-Children, made his Will, and deviſed the 
ITouſe to Clement Boreham for bis Life, He paying thereout 405. 
a Year to Robert Boreham the Teſtator's Grandſon ; and after Cle- 
ment Boreham's Deceaſe, to be equally divided he Robert, 


Sabi! and * emiab Boreham, the Children of Robert Borebam 
deceaſed, 


; - 


rr 
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deceaſed, (Who were his 3 Grand-Sons:) And He gives his two 
Copyhold Tenements to Sarah Boreham, She paying THEREOUT 
408. a Tear to ber Siſter Elizabeth Boreham. Then He gives 40/. 


to two Grand-Daughters, Anne and Mary Boreham; and makes 
ſeveral other Bequeſts. 
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Mr. Juſtice WIL IO, after having thus ſtated the Will, 


laid down this general Pofition—* That the Intention of a Teſ- 
tator is to be. collected from the Mole of his Will, ex Viſceri- 
« bus Teſtamenti; ſo as to leave the Mind quite ſatisfied about 


% What the Teſtator meant: And as a Will of Lands muſt be in 


« Writing, ſuch Collection of the Teſtator's Intention muſt be 
% founded upon the Writing itſelf.” 


Tuis is the Principle. The only Difficulty is upon the Ab- 


plication. 


_ Particular Caſes ſerve rather to 6bſcure and :confound, than 
to illuminate Queſtions of this Kind: And no Caſe in the Books 


exactly tallies with the preſent. Therefore the Gentlemen who 


have argued this Caſe have acted very properly, in mentionin 


only a few and have rightly put it upon the Intention of the 


Teſtator. 


Now ] collect that Intention (He ſaid) firſt, from the Deviſe 
to Clement Boreham F- and then, from the Deviſe to Sarah Boreham. 


He deviſes to Clement, expreſsly, for and during the Term of his 
natural Life; and after his Deceaſe, to Robert, Sabill, and Je- 
« remiab Boreham.” But in the Deviſe to Sarab, He omits the 


Words ** for and during her Life': Which Words it muſt be ſup- 


poſed He would have iaſerted, in Caſe He had intended to give 
Her only an Eſtate far Life; becauſe He had juſt before done ſo, 


n the preceding Deviſe to Clement. It is plain, that by giving it 


to Her generally, without adding any ſuch reſtrictive Words, as He 
had before added to his Deviſe to Clement, that He meant to give 


Her the abſolute Property : He meant to deviſe it ut Bona et Ca- 


talla; as a Man unacquainted with the Law might very naturally 
do. And his making no Limitation over, in this Deviſe to Sarah, 
is an additional and auxiliary Proof of his Intention to give it to 
Her ad/olutely. But the material Circumſtance is the Condition 
He has annexed to her Eſtate, of paying an Annuity to her Siſter 
Elizabeth Boreham. E CT ns, 


It is objected, *£ That he has expreſsly directed the 406. a Year 
to her Siſter E/izabeth to be paid THEREOUT”: And it is urged, 
* that this is equivalent to making it payable out of the RENTS 
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av. poſt. 


Frogmorton 
w. Holliday, 
Friday, 1ſt, 
Feb. 1765. 


* 


% AND PROP ITS.“ And I think it is ſo. Therefore this is 297 
to be conſidered as a Charge of a Payment of a Sum of Money in 
Groß. But, by a ſubſequent Clauſe, He gives 40 f. (to wit 200. 
apicce) to two other Grand-Daughters, av/olutely. Therefore He 
probably meant that 77s Grand- Daughter Elizabeth Boreham ſhould 
have her 40s. a Year upon the ſame Foot; and that the Proviſion 
He had thought proper to make for her ſhould he a Jing One, 
to continue during her Life ; and not, that She ſhould be left to 
ſtarve, in Caſe her Siſter Sarah ſhould happen to die before 
Her:* And conſequently He muſt have intended, that the An- 
nuity which Sarah was to pay to her Siſter Elizabeth ſhould be an 
Annuity during the Life of Elizabeth. And if fo, then it fol- 
lows, that this Charge of 40s. a Year to Eligabelb is juſt the ſame 
Thing as Devzſing an Annuity to Her; though it is put in the 
Form of a Condition. And Mr. Aſburſt very candidly admitted, 
that / this was an Annuity for Life to Elizabeth, it would make 
it a Deviſe in Fee to Sarah. And as this could not be effectuated 
without conſtruing the Inheritance to be given to Sarah, it raiſes 
a very violent Preſumption * that the Teſtator intended Her an 
«« Eſtate of Inheritance.“ He juſt mentioned, in delivering this 


Part of his Opinion, the Caſe of Shaw and Meigb. 


But the Caſe that comes neareſt to the preſent, He ſaid, though 
not exactly up to it, is that of Read v. Hatton, 2 Mod. 25. Where 


the Eſtate was given “ upon this Condition, that the Deviſee pay 


« unto his two Siſters Five Pounds a Year:” And here, the 
Words amount to a Condition “ that She pay her Siſter 406. a 
« Year.” Indeed that Will did not direct it to be paid“ 7here- 
* out,” as this does: But that was a Deviſe upon a Condition to 
pay the Annuity ; (for the Words there printed in a different Let- 
ter from the Reſt of the Cafe ſeem to be the very identical Words 


of John Thatcher's Will.) And Judgment was there given for the 


Defendant : For that „the Eſtate being limited to the Deviſee, 
« and charged with Payments to the Siſters during their Lives, 
« doth plainly prove the Intention of the Teſtator was, that the 
« Devitee ſhould have an Eſtate in Fee-Simple. 


Mr. Aſburft endeavoured to anſwer this Caſe by that of Anſley 
v. Chapman, in Gro. Car. 157. Where William Lock, being bound 


in an Obligation © that 40“. ſhould be paid annually to his Wife 


during her Life,” made his Will, and deviſed to his Sons; and 
added, that his Deviſe to them was to this Purpoſe, * that they 


all ſhall bear Part and Part-like, going out of all his Houſes 


given unto them ſhall go to the Reſt of my well-willing Sons.“ 


« and Lands, towards the Payment of my Wife's 40 J. per An- 
„num Curing her Life, <0h:ch I am bound to pay: And which of 


« my Sons refuſe to bear their Part, I will that He or They ſhall 


« enjoy no Part of my Bequeſt given unto them; but my Gift 


The 


* 


—B 


The true Anſwer to that Caſe is, that the Charge to the Wife 
is not impoſed by the Will; but the Will gives it an additional Se- 
curity: For the Teſtator ſtood previouſiy bound to pay the An- 
nuity. | 1 | = 


Mr. Aſburſt alſo contended, that the Annuity payable to Ek. 


zabeth Boreham would determine upon the Death of Sarsh Bore- 
ham, the Deviſee; in the ſame Manner as Robert Borebam's An- 
nuity would determine upon the Death of Clement. 


But Clement's Death only changed Robert's Annuity into an In- 
tereſt in a third Part of the Eſtate: For, Robert Boreham the An- 
muitant upon Clement, and Robert Boreham One of the three Re- 
verſioners after Clement's Deceaſe, ſeem to be the ſame Perſon. 
But if not, yet ſtill there is a great Difference between the two 
PDeviſes. The Deviſe to Clement was expreſsly for his Life: The De- 

viſe to Sarah had no ſuch reſtrictive Words. I think, the Teſtator 
did not intend that E/jgaberh's Annuity ſhould drop with Sarah's 


Life:* Ir He had intended that, He would have expreſſed Him-. vide 760. 


ſelf otherwiſe than He has done. 


At all Events, the Plaintiff ſeems intitled to the Eftate. 


On the 2d. Point—The Caſe is extremely clear. It depends 


upon the Nature of Copy-old Eſtates. 


FoRMERLY, Copyhold Eſtates were mere Tenancics at Will; 


a middle Eſtate between Freeholders and Villains: At length, they 
acquired Stability, by Cuſtom. The Lord is not intitled to his 


Fine, till Admittance: But the Admittance is merely Form. On 
a Surrender of a Copyhold, the Eſtate remains in the Surrenderer, 


till Admittance. The Lord, by the Cuſtom, has only a cuſto- 
mary Power to make Admittance ſecundum Formam et Effectum 


5 Surſum-redditionis : And therefore it is not like the Caſe of Feof- 


fees to Uſes, at Common Law. And although the Lord grant 
the Land over by Copy to Another, This is all without any 
Warrant: For, notwithſtanding this, the Lord may make Admit- 


tance according to the Surrender; and this ſhall be good; and He 


who is admitted ſhall be in, % Him who made the Surrender. 
The Eſtate muſt be according to the Surrender, and not according 


to the Admittance. This is a known and common Doctrine; and. 


is laid down fully, in Cotes Copybold Caſes, 4 Co. 28. b. 


The preſent Admittance was upon a Deſcent : For the Plain- 
tiff and her Siſter Ellen held in Coparcenary. The Defendant 
could traverſe Nothing here, but the Grant which the Plaintiff 
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had alledged in her Replication. And if She was not Heir, the 
Admittance of her, as ſuch, is void. 


He then ſtated, at large, the Caſe of Humberton v. Howp1l, in 
Hob. 72. and obſerved that there is a material Difference between 
a Feoffment and a Grant. In a Feoffment, the Livery is the ma- 
terial Part, and transfers the Poſſeſſion. If another Perſon was 
in Poſſeſſion, both the Feofftment and Livery would be void; even 


though the Feoffment was by Deed. And Mr. Ajburſt's Caſe 


(cited out of Bro. Abr. General Iſſue 73) applies to this, © that 
« where a Feoffment is totally void, it may be given in Evidence 
«© upon a Plea of non Fegſfavit. 


« Non conceſſit“ puts the OPERATION of the Grant in Que- 
ſtion. If a Man pleads a Grant from the Crown under the Great 


Seal; and the Other pleads © non concef/it”'; In this Caſe the Let- 
ters Patent are confetied ; But the Effect and Operation of them 


is denied: The Effect of that Iflue of © Non conceſſit, is, that 
the Crown had Nothing in the Land; Or, that the Tenements 
did not paſs by the Letters Patent. So is Hynde 8 Caſe i in 4 C9. 71. b. 
and Eden s Caſe in 6 Co. I $: . hs 


A Grant without Right is abſolutely void. 


Ix Sarah took a Fee under the Will, 1 Admiſſion of the 

Plaintiff in Fee is good, and All is right: But if Sarah took only 
an Eſtate for Life under the Will, then the Grant to the Plain- 

tiff was void, and the Grant to the Defendant Leppingoell 


would be ſubſtantiated He claiming under the Heir at Law of 
the Teſtator; And Ges hoe would not, in tat Cale, be. a 
 Wrong-Doer. 


Therefore if it had reſted on that, I Mould think that the 
Validity and Operation of the Grant would have come in Queſtion 
Hou this Iſſue. 


On the other Hand, Ir She took an Eſtate of Inheritance (as 
We hold that She did ) This totally, varies the Caſe. For, then 


the Plaintiff had a god Title under her Deviſe and the ſubſequent 


Deſcent; and L. þpingwell could have one under the Heir at Law: 
And Poſſoion alone would be ſufficient for Her to maintain this 


Action againſt Leppingwell; though it would net have been ſo, in 
{Caſe the Real Title had been 1 Le ping oel. 


\ 


Rur E 


That the Pea be delivered to the PLAINTIFF. 
Bidleſon, 


Trinity Term 4 Geo. 3. B. R. 


Bidleſon, Eſq; Adminiſtrator &c, verſus Whytel, Eſc; Treſday, ro 


A2 July 1764. 


[| PON Monday the 8th. of November 1762, the following 

& Queſtion. came before the Court, (upon an Adjour nment 
over from the preceding Trinity Term ;) viz. © Whether the 
« Plaintiff m a Writ of Error brought upon a Judgment ob- 
« tained in an Action of Deb? commenced in this Court, upon a 
« former Judgment obtained here by the Adminiſtrator-Plain- 
« tiff's Inteſtate, in an Action of Debt upon a Bond conditioned 
« for Payment of Money andy, (which former Judgment was 
« CONFESSED by Warrant of Attorney,) was or was not obliged 
« to put in BAIL on OT out ſuch Writ of Error; upon the 
« Statute of 3 Fac. I. c. 8: (For it was agreed not to be within 
the Statutes of 13 C. 2. fl. 2. c. 2. or 16, 17 C. 2. c. 8. which 
extend only to Writs of Error after Verdict.) 


The Rule was upon the Admiaiſtrutor-Plaintiff to ſhew Cauſe 


why the Return of the Writ of Capras ad Satisfaciendum iſſued in 


this Cauſe ſhould not be /t aide, and the Proceedings againſt the 


Bail of the Defendant /ayed, with Coffs to be taxed by Mr. Owens; 


and in the mean Time, f further Proceedings to be ſtayed. 


The Caſe aa as to the Facts The Aal dee Pils- 


tiff 's Inteſtate had brought an Action of Debt in this Court, for 


350 J. upon a Bond conditioned for Payment of Money only; and 


obtained Judgment for the Penalty, % Conrrss10N, upon a 
Warrant of Attorney given for that Purpoſe; (So that there was 


no Bail then put in;) and afterwards died. Then his Admini- 


ſtrator (the now Plaintiff) brought a ſecond Aion off Debt, in 
this Court, grounded upon that tormer Judgment obtained by his 
Inteſtate: 10 which /econd Action the Defendant put in Bail; 
and then pleaded “ that the Inteſtate had not bona Netabilia &c 
and therefore the Prerogative Adminiſtration was void. This 
Plea was over-ruled, on Demurrer: : And the Adminiſtrator there- 


_ had Judgment. 


Jl this ſecond Tadament; the Defendant brought the pre 5 


ſent Writ of Error; WITHOUT entering into ſuch a Recognizance 


as is required by 3 F. 1. c. 8. The Attorney for the Plaintiff 


(the Adminiſtrator) conceiving that Execution was not ſtayed by 

this Writ of Error, for want of ſuch a Recognizance, proceeded 
to get the Ca. Sa. returned, and went on againſt the Defendant's 
Bail, in the ſame Manner as if no Writ of Error had been brought. 
And the Queſtion was «Whether He was or was not REGULAR 
in ſo doing.“ — 


The 
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The Words of 3 F. 1. c. 8. (intitled © An Act to avoid un- 
* neceſſary Delays of Execution“) are“ That no Execution 
« ſhall be ſtayed or delayed upon or by any Writ or Error or Su- 
* perſedeas thereupon to be ſued, for reverſing any Judgment in 
any Action or Bill of Debt upon any /ing/e Bond for Debt, 
or upon any Obligation with Condition for the Payment of 
« Money only, or upon any Action or Bill of Debt for Rent, or 
« upon any Contract, ſued in any of his Highnefles Courts of 
Record at Weſtminſter, or &c, &c; unleſs ſuch Perion or Per- 
“ {ons in whoſe Name or Names ſuch Writ of Error ſhall be 
brought, with two ſufficient Sureties &c ſhall firſt Sc be Sound 
„c by Recognizance &c, to proſecute with Effect &c, and alſo 
« to ſatisfy and pay Ge, all and ſingular the Debts, Damages 
and Coſts upon the former Judgment and all Coſts and Da- 
** mages to be alſo awarded for the ſame delaying of Execution.“ 


Mr. Solicitor General, Sir Fletcher Norton, on Behalf of the 
Plaintiff in Error, argued, that He was not obliged to enter into 
any Recognizance, in the preſent Caſe ;. and that the Writ of Er- 
ror (when allowed) being a Superſedeas at Common Law, the 
Plaintiff 's /ab/equent Proceedings were conſequently irregular, and 
mult be {ſet aſide as being ſo: For, this was not within any of the 
4 Caſes ſpecified in 3 F. 1. He confined Himſelf to 7hzs Statute: 

For that it could not, He faid, be within either 13 or 16 C. 2; 
becauſe it was not after Verdict. And He cited 2 Bulſir. [0 
= Gilling v. Baker, as an Authority for Him upon the Reaſon of it; 
where Mr. Juſtice Dodderidge ſays © That Debt for Arrearages of 
ö «*« an Account before Auditors is clearly out of this Statute ; for, 

« this is a Debt grounded upon Record.” Nou, fo is the preſent 
Debt a Debt grounded upon Record. > 


He added, that this Statute of 3 F. 1. had been always con- 
ſtrued rich, and never extended by Equity: And He urged, that 


e there was the leſs Reaſon for it in the preſent Caſe, becauſe an 
ö Action of Debt brought upon a former Judgment is a hard and 
. oppreſſive Action, and ought not to be encouraged. _ ” 


Therefore He prayed to make the Rule abſolute. 


niſtrator, (who was Plaintiff in this Court, and Defendant in Error,) 
agreed that the Caſe was ot within the Statutes of 13 & 16 C. 2. 
becauſe there had been 79 Yerdi#: But they inſiſted, that the 
Plaintiff in Error was vt 3 F. I. c. 8. And that the Plain- 
_ tiff 's Proceedings were not ſtayed, for want of the Recognizance 
which ought to have been entered into as is directed by that 
Statute. 5 
4 ꝗ. They 


i Mr. Stowe and Mr. Wallace, contra, on Behalf of the Admi- 
| 


8 
— 


| * — - 
- wins —ů ern 


Trinity Term 4 Geo, 3. B. R. Fi Ic 47 


SF: Eon „„ 
2 = =," > Py ——— —_— „„ 


They ſaid, that this was an Action upon a CONTRACT; and 

that the Practice was to enter into fuch Recognizance, upon ſuing 
out a Writ of Error to reverſe a Judgment in an Action of Debt 

upon a former Judgment: And they cited and relied on two Caſes, 
viz. 1 Lev. 260. Sir Theophilus Biddolph v. e and Lucas 
281. Hammond v. Webb, B. R. Hil. 1 C. 1 
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They denied, that this Act ought to be conſtrued fri#ly and 4 
not equitably : And they denied, that there was any . at all 1 
in Zbis Caſe; becauſe, the original Plaintiff being dead after oy * 
firſt Judgment, the Adminiſtrator was ob/zged to inſtitute i 
Proceſs to revive it; and hi Method was ſafer than a Scire Pa- it 
cias, which might have occaſioned the Defendant to run away, 1 
and then the Plaintiff would have had no Bail at all, as there was * | 
none in the firſt Action, where the Judgment was confeſſed, = 9 

Sir Fletcher Norton obſerved upon the Caſe in 1 Lev. 260. That * 

if it was not a Contract in it's original Nature, it could not be I 
made ſo by the Judgment of the Court. bl 

Tut Cour deſired to be informed of the PRacTics ; 1 

for They thought it a Caſe that muſt very frequently occur: And - H 
they directed the Maſter to inquire into it. 1 
To hich End, it was, for the preſent, ADJOURNED. | 

Upon Wedneſday 26th. of e 1763. Lord MANSFIELD 0 

communicated to the Bar, and particularly to the Counſel con- "i 

_ cerned in this Caſe, that this Matter had been conſidered by the 1 
Court, and been very carefully looked into during the Receſs, | 
particularly by Mr. Juſtice Deniſon; and that it appeared to be a 4 
vexata Qu tio; and had been differently determined; viz. in 10 Ann. I 
B. R. That there ſhould be No Bail; And in 2G. 1. C. B. y 
temp. Lord Ch. J. King, © That there sho Br Bail: So * 
that there were, upon the fame Point, contrary Reſolutions of bi 
the 7400 Courts. 0 
8 this Court intended now to conſult all the Fudge 3 1 
Becauſe it is a very wrong Thing, to have different Rules in diffe- i" 
rent Courts, upon the ame Act of Parliament. He ſaid, that of 
it bad been agitated in C. 2. Time; but not nme till is 
10 Arn. a 
2 | 1 

Cur. adviſare vult. oh 
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Lord MANSFIELD now delivered the Opinion of the Court 
upon this Caſe; declaring, at the ſame Time, that the Opinion 
of All the Fudges had been taken upon it. 


He premiſed, that there was no Doubt but that, in the pre- 
ſent Caſe, the original Action required Bail. But Whether 
there ought to he Bail on the Writ of Error brought upon the 


fſecond Judgment, or not,” there had been different Opinions 


in the two Courts, of Kings Bench, and Common Pleas: The 

Court of King's Bench had been of Opinion * that Bail was not 

«« neceſſary; The Common Pleas, * that it was.” This Court 

held it 707 to be neceſſary, in a Caſe between Goodwin and Good- 

See S. O. <o1m,* in the 1oth. of Queen Anne: And this was on full Conſi- 
but not S.P. ge” ET | | | k 

in Viner's deration. But the Court of Common Pleas were of a different 

Abridgment, Opinion, in a Caſe which came before them in Lord Ch. J. King's 


Title Bail, : ; . 5 . - . | 
Letter I. Time, between Lepſon and Anderſon, in the 2d. of King G. 1. 


p. 34. There had been Judgment in that Court, in an Action of Debt 
| on a Mutuatus, brought there. An Action of Debt was brought 
upon Hat Judgment: And the Plaintiff obtained Judgment in 
that ſecond Action. Upon hat ſecond Judgment, a Writ of Error 
was brought: And the Queſtion before them was Whether 


there ſhould be Bail given upon bringing that Writ of Error.“ 
It was objected, © That the Statute of 3 F. 1. c. 8. does not 


extend to Writs of Error brought upon Actions of Debt on 


« Fudgments;” And it was urged, that the Statute ought to be 
literally conſtrued ; and that the Practice was ſo. The Court of 


Common Pleas held, © that the ConTRACT was the Foundation 


of the Whole; and that if Bail might be required in the fr/t Ac- 


tion, then there ought to be Bail given upon bringing the Writ 


of Error: And therefore they were of Opinion, in that Caſe, 
„ that Bail owght to be given.“ And They took Notice, that 
the Practice was not ſettled: For, this Court did not, in ſuch 
Caſes, require Bail; but They did. f 


Al the Judges now hold © That Bail is NoT requiſite, upon 


bringing a Writ of Error upon a Judgment in an Action of 


« Debt founded upon a prior Judgment. 
Por They hold iIſt. That the Contract is EXTINGUISHED by 


the firſt Judgment. 2dly. That a Fudgment is No CONTRACT, 


nor can be conſidered in the Light of a Contra# : For Fudicium 


redditur in invitum. 3dly. Another Reaſon why Bail can not be 


inſiſted upon is, that an Action of Debt upon a Fudgment is an 
Action of a SUPERIOR Nature to an Action of Debt upon Bond, 
or any of the other Actions particularly ſpecified in this Statute of 
3 F. 1. and therefore ſhall not be included in it; agreeably to the 
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Reaſoning uſed in the Arch-Biſhop of Canterbury's Caſe in 2 Rep. 
46 b. That ff the Makers of the Statute had intended that it 
« ſhould have extended to this Action of a ſuperior Nature to 
« thoſe which are ſpecified in it, they would have begun with it, 
« and would have mentioned it prior to thoſe of an inferior Na- 
« ture.” Athly. Another Reaſon is, That this Statute ought 
rather to be taken literally, than extended. There was a Caſe of 
Taylor v. Baker, in M. 29 Car. 2. B. R. (reported in 3 Keble 802.) 
where Holt, upon this Statute, prayed Bail in Error upon a Judg- 
ment given in an Action of Debt on Judgment: But Mr. Juſtice 
Vild ſaid, „that this Statute extends not to Executors, nor to 
« Judgments ; but ought to be erally taken; Eſpecially, the 
« Practice ever ſince having been not to put in Bail; And the 
« Enumeration is only of Debts of an inferior Nature.“ 
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If it ſhould be thought ſtrange, that Bail ſhould be required 
when the Action is only upon a Contract, and ſhould rot be re- 
quired when the Action is upon a Judgment, which is of ſo much 
higher a Nature;—The Anſwer is, * that in the former Caſe, 
« the Legiſlature have required it; In the latter, they have not; 
unleſs a Judgment could be eſteemed a Contract, (which We think 


it can not. | 
This is therefore a Caſus omifſus: And the Statute is not to be ] 
extended by Conſtruction; becauſe Actions of Debt on Judgment bl 
are, in general, oppreſſive; though there may be ſome particular 
Caſes where they may fairly be accounted for. Gi 
For theſe Reaſons, All the Judges are of Opinion, * that though 4 
jn the original Action Bail was requirable, yet it ought 707 to |. 
ede required on WMrits of Error upon Actions of Debt brought I 
« on ſuch Judgments.” es ee A 
So that this Point is now ſettled for the future. „ 
The RuLE * therefore for ſetting aſide the Return of the“ V. ante, 1 
Ca. Sa. and ſtaying Proceedings: againſt the Bail, muſt be) 545. UW 
made ABSOLUTE; but not with Cofts. „ "i 
V. poſt, . (the firſt Caſe of next Term, Trinder v. 1 
atſon et al. „ 9 
Wilſon i 
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5 5 10 Wilſon and Another ver/#s Smith. | 
uy 1704. 
H IS was an Action on the Cafe brought upon a Policy 97 
| Inſurance, for the Recovery of 56/. 195. 8d. per Cent. be- 
ing the Damage received by a Cargo of Wheat on Board the B/: 
cawen, inſured at and from Lancafter to Rotterdam: Which Whezt 
was valued, by Agreement, at 3os. per Quarter. The Policy was 
in the ordinary Form. The Premium was 5 Guincas per Cent. 
And in Caſe of Loſs, the Aſſured to abate 2 per Cent. And the 
Aſſurers to be free from Average under three Pounds per Cent; 
UNLESS general, or the Ship ſhall be ſtranded. 


The Policy was thus underwritten— _ 


N. B. Corn and Fiſh are warranted free from Average, 
* UNLESS GENERAL, or the SHIP be STRANDED. Sugar, 
«© Tobacco, Hemp, Flax, Hides and Skins are warranted 
free from Average under ve Pounds per Cent; and all 
te other Goods, free from Average under three Pounds per 
Cent; unleſs general, or the Ship be ſtranded.” 


Warranted well in Port the 16th Day of February 1760. 


The Defendant underwrote this Policy for 100/. on 20th Fe- 
bruary 1700. 3 1 1 


The Defendant having pleaded the General Iſſue, the Cauſe 
came on to be tried at Guz/dball, London, on the 15th of February 
1764, before Lord Mansfield. 


The Ship, with her Cargo, being Wheat belonging to the 
Plaintiffs, failed from Lancaſter the 21ſt. of February 1760. 


After her Departure from Lancaſter, and before her Arrival at 
Rotterdam, to wit on the 22d. Day of February 1760, failing and 
_ proceeding on her Voyage, She met with a violent Storm, and 
was by and through the Force of Winds and ſtormy Weather 
obliged to CUT AWAY and LEAVE her CABLE and ANCHOR, for 
the Safety of the Ship and Cargo; and was alfo greatly damaged, 
and obliged to run to the firit Port (being Lziverpoole) to reit; 
and that the Expence of refitting the Ship amounted to 38/. 154. 
per Cent. 


That the Hatches of the ſaid Ship were not opened at Liver- 
pole: But the Ship, being refitted, on the Day February 1700, 


I ſailed 
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failed from Liverpoole for Rotterdam with the Cargo, and arrived 
there on the Day of February, and there landed her Cargo of 
Wheat. | 


That upon unloading the Wheat, it appeared that it had . 
ceived Damage by the ſaid Storm, to the Amount of 561. 19s. 89. 
per Cent. | hs . 


THE SINGLE QUESTION was (upon the true Conſtruction and 
Meaning of the Words free from AVERAGE, wnleſs GENERAL, 
« or the Ship be ſtranded,”) Whether the Plaintiffs can, under 

« the Circumſtances of this Caſe, recover in this Action, for the 
« Damage of 56/. 19s. 8 d. per Cent. (the 38/. 155. per Cent. 
not being diſputed.) : 5 


On Friday 25th. of May laſt, Mr. Dunning argued for the 
Plaintiffs, the Inſured: And Mr. Morton, for the Defendants, the 
Under-Writers. Ihe 


Mr. Dunning's Argument tended, in general, to ſhew that theſe 

| Words amounted to a ConDITION ; which Condition would ren- 

der it free from Average, unleſs in two Events, viz. a general 
Average, or the Stranding of the Ship: But if Either of theſe 
two Events happened, then to be liable to Average, Whereas 
Mr. Morton endeavoured to ſhew, that they ought to be conſidered 

as an EXCEPTION only; viz. to be free from Average in all other 


Caſes but theſe Two. 


Both agreed in the Fact; That a Storm aroſe ; and that the 
** Ship was obliged to cut away her Cables and leave her Anchor; 
* and that the Wheat was greatly damaged; and that the Ave- 
e rage-Loſs on the Wheat would amount to a large Proportion 
&« per Cent. | . 8 0 


Neither Side cited any Common- Law Caſes. 


Mr. Dunning ſaid, that this Clauſe, now in Queſtion as to it's 
Conſtruction and Meaning, was firſt introduced about the Vear 
1749: Before which Time, He ſaid, Inſurers were liable to every 

Injury that happened to the Goods inſured. This Clauſe, or 
Memorandum was introduced, He ſaid, to deliver the Inſurers 
from ſmall Averages; and was thought to be a better Method of 
attaining that End, than adapting the Premium to the Nature of 
the Commodity, as it might happen to be more or leſs liable to 
periſh or ſuffer; (which Method would have made the Policy too 
PART IV. Vor. III. 4M . 
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complicated; and which the Dutch had at firſt tried, but after. 
wards altered.) 


He faid that Both the Inſurer and Inſured ought to reſort to 
the Body of the Policy: From whence the Meaning of the Par- 
ties would appear to be © That no Average under 3 per Cent. 
« ſhould be demanded upon /ome Commodities; nor under 
« & per Cent. upon others; and that Corn and Fiſh ſhould be 


 «« ſubject to 79 Average at all, (as being more periſhable and da- 


% mageable Commodities,) UNLESS in One of two Caſes, vix. 
« where there ſhould happen a general One, or that the Ship be 
e ftranded.” e BY 


GENERAL Average muſt arife from ſome Act done to avert 
great Danger, or ſome Diſtreſs, where Part is deſtroyed, to ſave 
the Whole; And therefore All ought to contribute. 


Here was a general Average, within the true Meaning and In- 
tention of this Policy. Ordinances of France 1681. Lib. 3. c. 7. 


P. 81. Here, One, of the Events has happened; namely, a ge- 


neral Average: And therefore the Warranty free from Ave- 
rage“ can not take Place at all, in this Cafe. AER 


Mr. Morton argued that the Meaning and Intention of this 
Policy was, that the Inſurers ſhould not be anſwerable for any 
Partial Loſs or Damage to the Goods inſured. 


The Words in Queſtion carry a plain and obvious Senſe; and 
are an Exception out of the Contract. Their Conſtruction ſtands 


upon it's own Bottom. | 


A General Average is a general Contribution of the Owners of 
the Goods on Board, (where Part is deſtroyed, to preſerve the 
whole,) in Proportion to their Concern. If another Man's Goods 
had been thrown over-board to ſave the whole Cargo, the Ow- 
ners of the Wheat muſt then have been liable to general Average, 
in Proportion to the Value of their Wheat. If the Ship had been 
ſtranded, the Inſured might have abandoned. Upon a general Ave- 
rage, the Inſurer ſtands in the Place of the Owner of the Goods: And 
upon a fotal Loſs, He is intitled to what may be ſaved. An 
Average is a Contribution by Noz-Sufferers, towards the Loſs of 
thoſe who have ſuffered for the Preſervation of the Whole. But 


there is Nothing in the preſent Caſe that can render the Inſurers 
liable to an Average of 57 per Cent. on this Wheat thus inſured 


by them. They are liable only to the general Average ariſing 


from the Loſs of the Cable and Anchor: They can not be liable 


to a DOUBLE general Average, 


„ 
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Mr. Dunning, in his Reply, obſerved, that this could not be 
conſidered as an Exception ; ; becauſe it was vt Part of what had 
been betore PREG 


Deer C bi. 


This Caſe was ed a ſecond Time, on Tueſday the 26th. of 
June 1764, by Sir Fletcher Norton (Attorney General) for the 
Phintit, and Mr. Serjeant Burland for the Defendant. 


Sir Fletcher, firſt obſerving that, ſtrictly, the Plaintiffs would be 
intitled to recover upon the general Average, yet acknowledged 
that the Queſtion meant to be left to the Court turned only 

upon the Conſtruction of the Words in the N. B. at the Bottom 


of the Policy, © free from Average, UNLESS general or the * 
ll 3 ſtranded. A 


And He contended, that the true Conſtruction aft be 5 - 
„% That wherever there is a general Average, or in Caſe the Shi; 
be ſtranded, All other partial Averages ſhould (, either of thoſe 
tuo Events happened} be let in, upon theſe periſhable Goods; 

« juſt as if there had been 20 Clauſe of Freedom from Average, at 
„all.“ Such Clauſe meant nothing more, He ſaid, than to 
guard the Inſurer againſt ſuch inherent Loſs as might ariſe from 
the Nature of the Commodity inſured. It means, that the In- 


ſurer ſhall be free from all fuch petty Loſſer too, as n 
ariſe 1 in the Courſe of the Voyage. 


But it can never mean to diſcharge the Inſurer from a Peri 5 
juries by Storms and Winds, or from all Average-Loſſes ariſing 
within the ordinary Perils of the Voyage; or that, where there is 
a general Average which the Ship Freight and Cargo muſt all be 
contributory to, He ſhould en be liable to Hat, be it ever ſo 
trifling and inconſiderable. For this would be no Inſurance at 
all: The Under-Writer would, according to this narrow Coti- 


ſtruction, run little or no Riſque, upon an Inſurance of periſhable 
Goods. | 


He 8 that the Practice of 1 BS" the Determi- 
nation, of Courts of Juſtice were (Both of them) agreeable to the 
Conſtruction that He contended for: And moreover, that the 


Premium taken upon theſe Inſurances bore Proportion to this 
greater Riſque. 


He mentioned a Caſe before Lord Ch. J. Ryder in 1754, be- | 
tween Cantillon and The London Inſurance Company, upon 5 In- 
ſurance 
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farance of Corn, with ſuch a Clauſe as this is: And, the Ship 
being ſtranded, the Plaintiff (the Inſured) recovered an Average- 
| Loſs of about 80 per Cent. For, Lord Ch. J. Ryder and a ſpe- 
cial Jury looked upon this as a Condition; and chat by the Ship's 
being ſtranded, the Inſurer was let in to claim his whole partial 


Average-Loſs. After which Determination, that Company (He 


ſaid) had altered that Clauſe in their Inſurances, by omitting the 
Words „or the Ship be ſtranded. E 


Where the Ship is ſtranded, the th may 1 to be 


fuch as would render it 7mpoſſible to diſtinguiſb how much of it 


ariſes from the ſtranding of the Ship ; and how much of i it, from 
the periſhable Nature of the een 


Mr. Serjeant Barland, contra, on Behalf of the Delentane, con- 


ak, that theſe Words were to be conſtrued as an ExCEPT10N, 
not as a Condition: The Inſurer is not to pay any Average at all, 
unleſs in Caſe of a general Calamity. It is a general Diſcharge 
from all Average whatſoever, except in the tuo Caſes particularly 
ſpecified : (Which two ſpecified Caſes 5 are quite diſtind and u un- 
connected. ) 


The general Contribution, and particular Average 1550 no 


Connexion with each other. 


The Stranding of the Ship is conkdered as a yotal Loſs: And 


the Inſured may abandon. 


He alledged, that the Fran, was paid i in Proportion to bis 


Conſtruction; and not to Sir F letcher 5. 


Sir Fletcher, in Reply—With Regard to. the Preniam—The 


Premium here taken was adequate to the common and ordinary 


Premium: Therefore ſo alſo ought the Riſque to be. Whereas, 
upon heir Conſtruction, the Under-Writer would be upon a 
better and more advantageous Foot, upon inſuring periſhable Goods, 


than upon inſuring Bale-Goods, * the Premium He receives 
on each is the Jame. 


Here is a Connexion between the Average-Loſs in particular, 


and the general Average: For, the /ame Storm that occafioned 
the general Average, was alſo the Occaſion of the particular 
Damage. 


Tnvus far indeed i is true, but no further; * That We could 


% have had no Claim to any e at all, anle eſs One ot 


4 « two 
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cc « two ſpecified Caſes had happened.” But as One of them has 


happened, We are thereby let in to claim particular Ae 


The CasE was Ordered to ſtand over for the Opinion of 
the Court. 


And on this 10th. of July 1764— 
Lord MansFIELD delivered it, to the following Effect. 


After having ſtated the Caſe, He repeated the Obſervation and 
Argument inſiſted upon by the Counſel on the Part of the Plain- 
tiffs,“ That the Warranty to be free from Average ought only 
« to take Place, if Neither of the two ipecified Events ſhould 
happen: But Eitber of the two ſpecified Events ſhould 
« happen, (if either the Ship ſhould be ſtranded, or any thing 
« ſhould happen which created a general Average,) then the 
« Warranty to be free from Average was thereby DISCHARGED.” 


For it was argued and inſiſted upon, by them, that the Words 
were in the Nature of a ConDITION. 


Bur they a are not to be confirited as a Condition, in the Senſe 


that the Counſel for the Plaintiffs would have it underſtood. 


policks of ee, according to their preſent Form, are 
very irregular and confuſed: An Ambiguity ariſes in them from 


their uſing Words in afferent Senſes ; particularly, in the Uſe of 
this Word Average. 


II” — — 


It is uſed to ſignify a Contribution to a general Loft: And it Is 


alſo uſed to ſignify a particular partial Logs. 


SIR 11587 SPELMAN, in his Gloſſary, under the Word 


Averagium, ſays, © It is Detrimentum, quod vehendis Mercibus | 
* accidit; ut Fluxio Vini, Frumenti Corruptio, Mercium in 


8 Tempeſtatibus Ejectio: Quibus adduntur vecturæ Sumptus, & 
*« neceſſariæ aliæ Impenſe. De Averagiis Mercium é Navibus 
projectarum, diſtribuendis, vetus habetur Statutum, non im- 
preſſum, cujus Exemplar apud me extat.” (For my own Part, 

I never met with that Statute. ) LE 


Whether it be conſidered in One, or other of theſe Senſes, it 


will not ſerve the Turn of the Plaintiffs, in the preſent Cale. 
For, if it here ſignifies Contribution, the Inſurer is to be free from 
contributing, unleſs where the Contribution is general. If it ſig- 
nifies Lo/s, then plainly it is warranted free from all particular 
Lofſes. The Inſurer is liable to all Loſſes ariſing from the Ship 
being franded, and in all Caſes where there is a general Average: 
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Wedneſday, 
11 July 1764. 


But all other partial Loſſes are excluded by the expreſs Terms of 
the Policy. 


Th Lonpon Aflurance Company, do, in all #herr Policies, 
Teave out this Clauſe about the Ship's being ſtranded; and only fay, 
free from Average wnleſs general.” 

The Word “ wnleſs” means the fame as * except; and is not 
to be conſtrued as a CONDITION, in the Senſe that the Counſel 
for the Plaintiffs would put upon the Word “ Condition.” 


The Words “ free from Average unleſs general,” can never 
,mean to leave the Inſurers liable to any particular Average. | 


It is clear that the Plaintiffs ought not to recover ; and that the 
Judgment ought to be for the Defendant. 


JupGmENnT for the DEFENDANT. 


Harker et al. ver/us Birkbeck et al. 


"PD HIS was a ſpecial Caſe from the laſt Lent-Aflizes for the 
County of York. The Verdict was given for the Plain- 


tißfs: But 


4 


There was a Rule, by Conſent, That the Verdict ſhould be 
ſubject to the Opinion of this Court; And if that Opinion 
„ ſhould be for the Plaintiffs, then they were to be at Liberty 
« to proceed upon it ; If for the Defendants, then the Verdict 
«« to be vacated, and inſtead thereof, a Nonſuit returned.” 


* 


* 


It was an Action of Treſpaſs upon the Cas ; wherein the Plain- 
tiffs declare, that whereas they were and ſtill are /awfully intitled 
to and ought to have and enjoy the 80LE LIBERTY AND PRIvI1- 
 LEGE of digging for getting and raiſing Lead-Ore, and taking the 
Benefit thereof, WITHIN a certain Place or Plat of Ground lying 
and being in MVhitaſide, Eaſt of the old Field called Grena Field, 
bounded Sc, as is particularly ſtated in the Declaration; The De- 


Plat of Ground within the Limits above deſcribed, of the Value 


fendants well knowing the Premiſſes, but intending to injure the 
Plaintiffs in this Behalf and to deprive them of all the Benefit and 
Advantage of GETTING AND RAISING LEAD AND LEAD-ORE 


within the ſaid Place or Plat of Ground within the Limits above 


deſcribed, and whilft the ſaid Plaintiffs were fo lasfully intitled to 
get Lead-Ore there as aforeſatd, did fink for raiſe and get a great 
Quantity (to wit 100 Ton) of Lead-Ore within the ſaid Place or 


of 
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of 200 J. and took and carried away the ſame, and converted and 
diſpoſed thereof to their own Uſe : Whereby the ſaid Plaintiffs 
were DEPRIVED OF THE BENEFIT AND ADVANTAGE which 


they might and otberaviſe would baue made of their 2 LIBERTY 
and PxIVIL EGE. 


There was another Count, containing the like Recital and 
charging the like Facts of ſinking for raiſing and getting a great 


Quantity of Lead-Ore within the ſaid Plat and within the Limits 


above deſcribed ; but omitting to charge taking carrying away 


and converting it to their own Uſe: Which Count lays this as an 


Interruption to the Plaintiffs in the Exerciſe of their ſaid Liberty 
and Privilege there, of digging for getting and raiſing Load-Ore; 
and thereby depriving them of the Benefit and Advantage which 


they might and otherwiſe would have made of their ſaid 0 


and Fru. 


The Defed ande leaded the General Iſſue, 6 | Not ily; 
And thereupon Iſſue was joined. 


The Caſe Nees and reſcrved for the Opiic of this Court 


was 


That Mrs. Moore, as 8 of her Huſband, was ſolely i in- 
titled to the Mines and Veins of Lead and Lead-Ore within the 


Limits mentioned in the Declaration, for a Term of Years yet to 


come. That She had no Intereſt in the Sort, but for the Pur- 


| poſes of digging and Kun for Lead and Lead-Ore and working 


the ſaid Mi ines. 


That She . ed one n as her Agent: And that 


15 He, on her Behalf, and the Plaintiff Harker, on Behalf of Him- 


ſelf and Partners, /igned a Writing upon plain Paper without. 


Stamps, in the following Words“ 16th. June 1761. Memo- 
randum—* Mr, Thomas Rojewarne, Agent to Mrs. Frances Moore, 
«© doth let or ſet to Fobn Harker and Partners, 10 raiſe Lead-Ore 
* in a Plat of Ground lying and being in Whita/ide, Eaſt of the 
old Field called Grena- Hill. This Plat of Ground begins at 


** a Gill called or known by the Name of Long Gill; and from 


Long Gill Head to Pickerſtone Rigg, which is the South-Wäeſt 
ba — 4 adjoining to the Duke of Bolton: The North-Eaſt 
„Boundary of this Plat of Ground begins at a Gill at the Weſt 
End of Birks Paſture, known by the Name of Mill Anton 
Gill Head; and from Mill Anton Gill Head, to a Boundary cal- 
led or known by the Name of High Barle, adjoining to the 
Duke of Bolton; which is the North-Eaſt Boundary of this 
0 Plat of Ground, Jobn Harker and Partners do agree to pay 
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« to Mrs. a n or her Agent, every /ixth Pig of Lead, 
« both at the Ore-Hearth and Slag-Hearth : For which, Mr. 
« Thomas Roſewarne doth agree to let the above Partnerſhip have 
« the ſaid Ground the Length of Mrs. Moore's Leaſe the now 
« has from the Crown; Mrs. Moore to find the above Partner- 
„ ſhip a Smelting-Mill in good Repair, to ſmelt the Ore the 
„ Partnerſhip ſhall raiſe. Mr. Thomas Ręſenbarne or any other 
« Agent Mrs. Moore ſhall appoint, ſhall have free Liberty or 
Leave to inſpect the ſaid Workings, whenever they pleaſe, 
Ihe above Partners not to ceaſe working the above-mentioned 
Ground for the Space of 2 Months; unleſs hindered by Water 


or ſome other unavoidable Accident. Mrs. Moore 1s to carry 


«© One Eighth Part of this Bargain.” 


Tt further appeared, that the Plaintiffs have worked for and got 
Lead-Ore there; and that the Defendants had alſo dug, within 
the Limits mentioned in the Declaration, for ſeveral Times within 
the Time mentioned in the Declaration, to ſearch for, and 7here- 
out had RAISED Lead-Ore: Upon which, . the Plaintiffs had 
brought this Action againſt the Defendants, for diturbing the 
Plaintiffs in their PRIVILEGE under the ſaid Writing. 


The above Writing was 3 and read in Evidence, WIr n- 
eUT SEAL or STAMP; being the uſual. Manner of marking Agree- 
ments for Lead-Mines there. 


The Defendants inliſted, That the orefent Acfion can not be 
„ maintained: That if any Action could be maintained in this 
Cale, it ſhould have been Treſpaſs quare Claufum Jregit.” 


A Verdict was given for the Plaintiffs, with a Shilling Damage; 
ſubject to the Opinion of the Court upon.” the MOORE Que- 
fiene: . 


iſt, Whether the above Adion can be maintained; 


2d. Whether the Writing, not being faampt, could be given in 


Evidence, to prove the Plaintiff's * 


This Caſe was firſt argued on Friday the 18th. of May la laſt, by 
Mr. Clayton, on Behalf of the Defendants, and Mr. Walker, on 
Behalf of the Plaintiffs; and again, on Tueſday the 26th. of 
June, by Mr. Morton for the Plaintiffs, and Mr. Weaderburn 
tor the Defendants. 


Mr. Clayton, for ER Defendants— 
iſt, 
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iſt. Point The Diſtinction between Treſpaſs quare Clauſum 
fregit, and Treſpaſs upon the Caſe, is, that where the Act is itſelf 
immediately injurious to the Plaintiff, He muſt bring Treſpaſs : 
But where it is ſo only in Conſequence, Caſe is the proper Remedy. 
Here, the Plaintiffs were in Poſſeſſion : And if any Injury was 
done them, it was an mediate Injury to their Poſſeſſion. There- 
fore they ought to have brought TRESYASS, and not * Caſe. por this 
See 2 Ld. Raymond 1402. Reynolds V. Clarke; and in Haward v. Bankes Eſq; Mich. 9 
B. R. ante, p. 1114. | | 


AD A ee ai ee ee SC CEECERSEE = ES 
- 1 — — = 2 _ 7 — 


2 — wh * ' 2 
n 


— — > * * 
—.— PIT CE, 
= ons r [ me 


2d. Point—The Plaintiffs could not claim any Title, (either 
as Leſſees, or Grantees, or Aſſignees,) but by Deed: And this 
Decd ought to have been ST AMY T; and not being ſtampt at the 
Time it was produced could nat be received as Evidence. 5 NV. 
& M. c. 21. §3. 9, 10 V. & M. c. 25.4 30. 12 Ann. c. . 
$21. 30 G. 2. c. 19. § 1. 5 e os 


Mr. Walker, for the Plaintiffs— 


iſt. Point—He admitted the Diſtinction; but argued, that the 
Injury here was conſequential only ; and therefore Caſe would lie. 
And We do not bring the Action for breaking the Soil, but for 
what was done in Conſequence of it. We could not bring Treſ- 
paſs for breaking the Soil: For, that is the Lord's. 5 
2d. Point — This is only a Memorandum; not a Leaſe: Tis, 
at moſt, but a Licence. And it is not neceſſary that it ſhould be 
fampt. „ 1 e 


Mr. Clayton, in Reply 


Iſt. Point The Entering Digging and Carrying away is an 
immediate Treſpaſs. 3 5 


1 * 7 
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ad. This is a Leaſe, though not under Hand and Seal: A 
Leafe may be good, without thoſe Circumſtances. 


Lord MansF1ELD—The whole Queſtion will turn upon 
what the Agreement zs: That will go both to the Species of Ac- 
tion, and to the Neceſſity of /famping. 


— — — KEA KK 
— „ „ 


Ulterius Concilium. 


Upon the ſecond Argument, Mr. Morton, for the Plaintiffs 
inſiſted— N 


Par IV. vor. III. N — . 
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rſt. That in Fact, no ſuch Poſſeſſion is ſtated to be in the Plain- 
tiffs, as can ſupport them in bringing Treſpaſs Vi et Armit. 
For, the Soil, was not in them, but in the Leſſor or Grantor of 


Mrs. Moore; And Mrs. Moore's own Grant to the Plaintiffs is 
| Leaſe, but only a Licence to dig for Lead-Ore: The Plaintiffs 


themſelves would have been Treſpaſſers, if they had offered to 


meddle with the Soil for any other Purpoſe than that of digging 


for Lead-Ore. Therefore the Plaintifts could not have main- 
tained an Action of Treſpaſs for breaking the Soil; nor for entering 
their Mine, when it was not yet a Mine at all: Neither could 
they have brought "Treſpaſs de bonis aſportatis for taking and car- 
rying away their Lead. Mrs. Moore could not have Ciſtrained it 
for the Rent reſerved, if it had been left upon the Place: Neither 
could it have been taken in Execution as Goods and Chattels of 
theſe Perſons who had this Licence to ſearch for it, in Caſe there 
had been an Execution againſt them. If an Action of Treſpaſs 


would lie for the Plaintiffs, in the preſent Caſe, the Defendants 
would be liable lo two Actions of Treſpaſs, for One ſingle Treſ- 
paſs only: For, Mrs. Moore might certainly bring Treſpaſs againſt 


them, as Owner of the Soil; Or if not Mrs. Moore, the Perſon 


who is by Law Owner of the Soil. 


However, it has never been determined, © That Caſe will never 


lie, where Treſpaſs will lie.” The former Species of Action is 


not excluded from every Inſtance in which Treſpaſs Vi et Armis 


may be brought: On the contrary, the Plaintiff may in many 


Caſes bring Eitber One or the Other at his Election. 

In Style 99. Roll held, that for reſcuing a Priſoner out of the 
Plaintiff's Cuſtody, He may have an Action upon the Caſe, or 
T; reſpaſs Vi et Armis, at his Election. . e 


In I Lad. Raym. 187. Shapcott v. Mug ford, againſt a Parſon 


for not taking away his Tithes—The Court faid, that though 
ait ſhould be admitted that the Plaintiff might have had Treſpaſs, 


yet that was no Argument; becauſe, in many Caſes, the Law 
* allows a double Remedy.” The Caſe of Thornton and Auſten was 


there cited and approved; And that of Stodden v. Harvey, in 


nn. 


2 Cro. 204. was likewiſe cited and conſidered: And yet They 
held as above. an ng 


He likewiſe cited the Caſes of Pitts v. Gaince and Foreſight, 


in 1 $a/k. 10. and Reynolds v. Clarke, in 2 Ld. Raym. 1399. 


And endluded this Point with comparing the Property of the 


_ preſent Plaintiffs to thoſe uncertain Properties which a Man may 


have 
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have in the prima Tonſura of Graſs, or in an Inheritance depend- 


ing upon the future Caſting of a Lot; and other Caſes where 
Treſpaſs can not be brought ll the Thing is ſevered. 


2d. As to the STAMP—He denied this Writing to be ſuch a 
Sort of Inſtrument as requires a Stamp. Tis not a Leaſe, nor an 
Indenture, nor a Deed-Poll: It is only a MEmoRandum, an 
Agreement executory, about a mere contingent Intereſt depending 
on the Will of the Plaintiffs and their Election whether they 
would or would not dig for this Lead-Ore. 


Mr. Wedderburn, contra, for the Defendants. 


Firſt Point iſt. The Plaintiffs certainly claim under a LR ASE 
from Mrs. Moore, of theſe Mines. She was actual Leſſee of them, 
from the Crown: And the Plaintiffs are her Leſſees of them. 
There is no technical Form of Words neceſſary to conſtitute a 
Leaſe. However, here are the technical Terms ** /et or ſet” ac- 
tually uſed; and no eſſential Form of a Leaſe is wanting: An 
Ejectment would have lain upon it. This is Nothing like a Con- 
tract with Adventurers: For here was a Mine exiſting, and the 
Rent made payable immediately. A Mine is demiſable, diſtin& 
from any Right to the Land. This muſt be more than a Licence. 
A Licence is perſonal: This Intereſt is 7ranſm//ible. Here is a 
Rent reſerved: And the Leſſees are bound to continue working 
the Mine, if once they begin at all to do ſlo. cs 


__ 2dly. The Plaintiffs were in PossEss10N. It is expreſly ſtated 
That they have worked for and got Lead-Ore there. : 


3dly. The Injury here complained of, is IMMEDIATE, and not 
conſequential. The Act of the Defendants which medzately af- 
fects the Plaintiffs is Dzgging for the Lead-Ore within their Li- 
« mits, and thereout raijing it. The Loſs the Plaintiffs have 
ſuſtained, is the Value of the Lead: And there is no other Conſe- 

quence whatſoever. Treſpaſs certainly lies for this Lead, after 
the Plaintiffs had reduced it to Poſſeſſion: And fo it is in Caſes of 
prima Tonſura, and Herbage. Tis true that Both Actions may 
lie, where there is both an immediate and al/o a conſequential In- 
jury done: Which was the Nature of the Caſes cited by Mr. 
Morton; and therefore the Plaintiffs therein, being intitled to 
both Actions, mult have their Election to proceed in either. The 
Caſe of Thornton v. Auſten, cited in 1 Ld. Raym. 188. 1s exactly 

ſimilar to the preſent: And that of Hills and Clerk, there allo 
cited, was the ſame Point, and determined upon the fame Reaſon. 
And there is a Reaſon for preſerving a proper Diſtinction of Ac- 
tions. The Statutes concerning Cs are, of themſelves, ſufficient 
| | tO 
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to render this neceſſary: And the 7 are alſo different; 
For in the One, there is a Fine to the King; in the other, none. 
This ought to be Treſpaſs, and not Caſe ; becauſe the Injury is. 
determined by the Act ry And therefore it is not like Caſes of 
Commoners, or Eſtovers, and Profits a prendre. And as to the 
Defendants being liable to :. Actions for the ſame Treſpaſs, if 
an Action of Treſpaſs Vi et Armis would lie; — They will in either 
Cale be liable to rπ⅛Qu Actions: And it is indifferent to them, who. 
are the Plaintiffs in the two Actions. 1 


' gay The Diſtinction is ſettled, That if the Plaintiffs might 
3 and ought to have brought Treſpaſs, Caſe will not we. 


Second Point This! 1a LEASE, as is before ſhewn ; and there- 
fore ought to be fampti. He cited two Caſes at Nj ifs prius; vis. 
Hall v. Down, at Eafter or after Hilary Sittings 1735, before 
Ld. Hardwicke; and S. P. Tr. 12 G. 1. before Ld. Raymond. 
Moor v. Evelyn, Tr. 12 C. 1. B. R. 


Tus Court vis 1 that though Mr. Wedder- 
burn had called this Inſtrument a LE ASE, and Mr. Morton had 
called it only a MEMORANDUM or Agreement executory, yet it 
ſeemed rather to be an AssIGNMENT of Mrs. Moore's whole In- 
tereſt, for and during her whole Time; And that / it be a Leaſe, 
yet it is for the whole of her Term: And that the Queſtion would 
therefore be, Whether it is not neceſſary that ſuch an Afign- 
„nent ſhould be ſtampt, and“ Whether ſuch an Aſignment 
% muſt not be by Deed”; Eſpecially, where it is an Aſſignment of 
an Intereſt under a Leaſe from the Crown, which i is upon Record 


Mr. Morton, in Reply, nook Notice that Mrs. Moore might | 
have (for aught that appears to the contrary,) other Intereſts in 
the Soil, under her Leaſe from the Crown, befides this Right of 
digging for Lead-Ore: She might have had ſuch an Intereſt in 
this Right © to dig for Lead-Ore,” as would paſs without a Deed. 
And though the original Grant from the Crown muſt be under 
the Great Seal, yet an uncertain Intereſt ariſing under it may be 
conveyed and aſſigned by Note or n under the Party * 
Hand: 29 Car. 2. c. 3. F. 3. 


The Plaintiffs haw had no ſuch Poſſe lon as that an Ejectment 
would lie upon it: They had no more than an Intereſt which they 
had Liberty to purſue or to deſert, at their Election. 


The Jnjury done to them is the F inding and T; aking away the 
Lead-Ore: The Digging does not affect them, as ho were not 
Owners of the Soil. Therefore it is a conſequential Injury. 

4 LoRD 


_ rn * YZ 


Lord MANSFIELD obſerved a Circumſtance that had not 
been mentioned by the Counſel on either; viz. That Mrs. Moore 


appears to be * Herſelf a Partner for ; of the Lead: And She * V. ante, 


Trinity Term 4 Geo. 3. B. R | : 1563. 


can neither let nor aſſign 0 Herſelf. So that the /egal Eftate '55* 


continues in Her; and They come in as equitable Partners. 


Mr. Juſtice WiLMoT—She lets to Seven Perſons qud 


Herſelf. 


THE Cour having taken Time to conſider this Caſe— 
Lord MaNsFIELD now delivered their Reſolution, in 
Favour of the Defendants. 


Firſt, —As to the Nature of the Attiom.—lIt appears that the 
Plaintiffs were in Poſſeſſion of the Mine: For they had actually 
wrought it; and were not to ceaſe working it, unleſs hindered by 
ſome unavoidable Accident; And Mrs. Moore's Agents were to 


have Leave to inſpect their Workings. It is clear therefore, that 


they were in Paſſeſion of it. And the Injury done is a Treſþaſs. 
Therefore the proper Action is an Action of TREsPAss. Who- 
ever is in Poſſeſſion, may maintain an Action of Treſpaſs, againſt 
a Wrong-Doer to his Poſſeſſion. „ 


Ix there be a Doubt about the Extent of his Poſſeſſion, or 
_ what Part He is in Poſſeſſion of, a Writing relating thereto may 
be given in Evidence, in Maintenance of his Action of Treſpals 


for a Wrong done to that Part which He is in Poſſeſſion of. 


The Title may be material to be given in Evidence, in order to 
maintain his Poſſeſſion as to that Part, and to aſcertain the Ex- 


tent of it. Therefore this Writing (whatever it be called) might 
he proper to be given in Evidence, in order to ſupport the Ac- 
tion. But it is u LE ASH; becauſe Nothing is reſerved to Mrs. 


Moore. It is not an Aſigument; becauſe it is not by Deed: An 


Affignment muſt be by Deed. It rather ſeems that the egal Pro- | 


perty continued in Mrs. Moore. So that it ſeems to be either an 
Agreement for an Aſſignment, or elle a Declaration of Truſt; an 


equitable Intereſt, leaving the legal Property in Mrs. Moore. In 


a Court of Equity, the Plaintiffs would be conlidered as being in 


Poſſeſſion from the Time of the Agreement: And here it is ſtated, 
in Effect, that they were in Poſſeſſion.” This thews that the 
Action ought to have been an Action of TRESYASS. And in an 
Action of Treſpaſs, this Writing might have been given in 1. vi- 
dence: Though, / it had been a Leaſe, it could 19 have been 
given in Evidence without being /fampr. 


Pak T IV. Vol. III. — We 
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mt 


We are All clear, that the Action ovght to have been 
TRESPASS. e 


Let the Pos TEA therefore be delivered to the De- 
fendants: And let Them be at Liberty to ſign a 
Nonſilit. 


oa wo oO 


| Mylock verſus Saladine. 


| ()*7 ſhewing Cauſe why the Venue ſhould not be changed from 
AJ the Cry of Cheſter to the County at large— 


Mr. J. D- Lord MansFitrD, * Mr. Juſtice WiLmoT, and Mr. 


nifon was : | | "36" F : 
. Juſtice VAT ES were All of Opinion, that in tranſitory Actions, 


| had been ſo, the Court ought to change the Venue, when it appears upon Cir- 


during this cumſtances laid before them, that there is a probable Ground to 
whole Term. , 


apprehend, a fair impartial or at leaſt a ſazisfafory Trial can not 
be had. OY : 


Accordingly, in this Caſe, there having been a Trial in the 
City; and a new Trial ordered becauſe the Verdict was againſt 
the Weight of the Evidence, and the Damages exceſſive (if it 
had been warranted by the Evidence;) and there being a ſtrong 
Proof given by Affidavits, of a general Prejudice in the City; 
They made the - 1 „ 
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| RULE ABSOLUTE. 
1 Rex ver ſus Philipps, Lucas, and Gibſon. 

| | : M R. Attorney General having Yeſterday moved the Court 
| 2 for Leave (in the ordinary Form of theſe Motions) to ex- 


hibit an Informatron againſt ſeveral Perſons for a moſt groſs Miſ- 
demeanour in attempting to influence the Jury returned to try 
Mr. Wrilkes's Cauſe, by ſending them ſeveral Pamphlets and in- 
flammatory Papers; and actually preventing Mr. Wood of Li- 
tleton and Mr. Chtherow of Brentford, Two of thoſe ſpecial Ju- 
rors who had been before ſummoned, from appearing, by ſend- 
ing an Expreſs to them in the Middle of the Night preceding 
the Day of the Trial, with a fictitious Letter (hgned “ ſummon- 
ing Bailiff,”) acquainting them © That the Trial was put off, 
(when in Truth it was not put off, but did then come on—) 


4 == Land 
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Lord MANSF IETI PD declared, that the Court would never 
grant an Information upon the Application of the Attorny Ge- 
neral, in Caſes proſecuted by the Crown ; Becauſe the Attorney 
General has a Right, Himſelf, ex Officio, to exhibit One: And 
He may, if He thinks proper, ſummon the Parties, to ſhew 
Cauſe © why it ſhould not be exhibited,” before He figns it. 
This is ot a Caſe within the Act of 4, 5 V. & M. c. 18. to 
« prevent malicious Informations in the Court of King's Bench.” 
And therefore his Lordſhip told Mr. Attorney General, „that 
« He mult uſe his own Diſcretion.” Pra 


Whereupon, Mr. Attorney changed his Motion, and prayed 
2 Rule to ſhew Cauſe why an Attachment ſhould not iſſue againſt 
Lucas and Gibſon (who were two of Mr. Philipps's Clerks or 
Agents,) upon the Affidavits, which charged them with being 
concerned in this Male-Condut : Which Rule He ebtained. 
Againſt this Rule for an Attachment, they now ſhewed Cauſe. 
The Facts were certain: © Whether the Perſons complained of 
« were concerned in them, was the only Doubt. And by their 
Affidavits, they exculpated themſelves, to the Satisfaction of the 
Court: Who therefore 5 5 


DISCHARGED THE RULE. 


The End of Trinity Term 1764, 4 C. 3. 


Michaclmas 


1566 


ichaelmas Term 
5 Geo. : 3. B. R. 1764. 


Trinder vorſur Watſon and Another. 


| 3 | H 1 S was a Writ of Mere returnable in Parliament, 
1764. brought upon a judgment in this Court in an Action 
8 _ | in Debt upon a Recognizance m Error. And the Plain- 
for v. W.y. tiff in Error in Parliament not having entered into a Re- 
tel. cognizance purſuant to 3 F. 1. c. 8. the Defendant in the ſaid Writ 


of Error moved for and obtained a Rule for the ſaid Plaintiff in 
Error to ſhew Cauſe why the Defendant in Error ſhould not be at 
Liberty to. ſue out Execution, for want of ſuch Recognizance. 


Mr. Wallace ſhewed Cauſe, for the Plaintiff in Error; and in- 
ſiſted, that 3 F. 1. c. 8. does not require Bail on bringing /uch a 
Writ of Ferns as this is. Por, it only requires Bail upon Writs 
of Error for reverſing Judgments in any Action or Bill of Debt 
upon any ingle Bond for Debt, or upon any Obligation with Con- 
dition for the Payment of Money only, or upon any Action or Bil! 
of Debt for Rent, or upon any Contract. Whereas this Writ is 
for reverſing a Judgment in an Action of Debt upon a Recogni- 
Fance; which Judgment is of a eperior Nature to any of "the. 
e ſpecified in the Statute. And it is an eſtabliſhed Rule, 
that when a Statute begins with ſpecifying inferior Means, In- 
08 ſtances, or Perſons, no Means, Inſtances, or Perſons of /upe- 
« jor Nature or Kind, ſhall be included.” 2 Rep. 46 b. 18 
biſhop of Canterbury's Caſe. Conſequently, a Writ of Error to 
reverſe a judgment in an Action of Debt upon a Recognizance is 
not withm this Statute. This Rule was applied to Caſes ariſing 
on this very Statute; in Taylor v. Baker, 3 Keble 802. and in 
. ante, Bidlefon v. Whytel, laſt Term.* In Triz. 18, 19'G. 2. C. B. 
2545. .Barnes's Notes, Vol. 2. p. 161. After an Award of Execution, 
1 — — e againſt Bail on a Recognizance in Error, a Writ of Error was 
'« brought by the Bail, as to ſuch Award of Execution. The 
<6 Plaintiff moved for Leave to take out Execution, for want of 


1 46 Bail 


— 
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« Bail on the Writ of Error brought by the Bail; and obtained 
a Rule to ſhew Cauſe: Which Rule was diſcharged; No Bail, 
« in his Caſe, being required.” So, in the preſent Caſe, the 
Action being brought upon a Recognizance in Error, as that was; 
and this being a ike Rule with that; it ought to be diſcharged, 
as that was. of 


Sir Fletcher Norton, (Attorney General) contra, for the De- 
fendants in Error, argued, that this Recognizance in Error, upon 


which the preſent Action was brought, was an Obligation with | 


Condition for the Payment of Money only : And therefore, by the 
expreſs Words of this Statute, © No Execution ſhall be ſtayed or 
« delayed, upon any Writ of Error, ſued for reverſing the Judg- 


ment therein, without putting in Bail.” The Statute does not 


« confine it to Bonds; but ſpeaks of Obligations with Condi- 
« tion for the Payment of Money only.” And this is an O&/i- 
gation ſo conditioned: It is conditioned, © to proſecute with 


« Effect, and to pay the Debt Damages and Coſts upon the former 


« Judgment, together with Coſts and Damages for the Delay of 


« Execution.” It is indeed conditioned to be defeazanced, in caſe 


the Writ of Error had been proſecuted with Effect. Bur this 


Writ of Error has not been proſecuted with Effect: It has been 


NONPROSSED for want of Proſecution. And the Recognizance 
thereby became an Obligation conditioned for Payment of Money 


only. It was eventually ſo, from the it: And at the Time when 


the Action was brought, it was actually become ſo. It is true, that 


it was not an Obligation * to pay Money, in a// Events.” But 


in the Event that has happened, only Money zs to be paid: There 


is no Alternative, to ſurrender the Principal.“ It is like the 
| Caſes of Writs of Error brought upon Judgments in Actions on 


| Bottomree-Bonds. On theſe Bonds, the Money is not abſolutely 
payable in a// Events: But F the Ship comes ſafe Home, it 7hereby 


becomes an Obligation for Payment of Money ny; And 7hen the 


Court will require Bail on bringing a Writ of Error. Pitt v. 


Coney, 2 Sir J. S. 476. M. . per Curiam—The Con- 


„ tingency having happened, this is 2, in every reſpect, a 
Bond for the Payment of Money only: And therefore there 


„ muſt be Bail.” As to the Caſe of Bidleſon v. Whytel, it went 


off, He faid, upon another Foot. [See it, ante 1545.] And as to 


the Caſe in Barnes 161, He ſaid, it could not have been deter- 
mined upon the Reaſon there given; viz. that no Bail was in 


that Caſe required.” 


Lord MansFlELD faid, He ſhould have thought « that 
* theſe Caſes ought to be /berally conſtrued,” as they ariſe upon 
remedial Laws. But in that Caſe of Bzdleſon v. Mintel, it ap- 


PART IV. VOL. III. | 4 Q_ 3 peared — 
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peared “ that the Determinations had been otherwiſe:” And 


We muſt not depart from ſettled Determinations. In that Caſe, 
the Weight of Authorities prevailed. 


Mr. Juſtice WIL r expreſſed Himſelf to the like Effect. 


7 Tur Cour ordered it to ſtand over, to inquire into the 
Practice. And on the laſt Day of the Term, Mr. Attorney Ge- 
neral moved to enlarge the Kale: But the Rule made upon that 
Motion was never drawn up; nor does any Thing further ap- 


44.70 fue out t Execution. | 


Tueſday, 13 | 8 1 
low apts: Walker verſus Perkins, Adminiſtrator, 


AR AH WALKER brought an Action upon a Bond. 
| 1 EE Upon Oyer being prayed, it appeared to be a Bond from Wil- 


iam Perkins the Inteſtate, to the Plaintiff, in a Penalty. It re- 


to leave Her an Annuity of 60/1. a Year, if He quitted Her, or 


. > — 2 
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Care of and provide for it. But if She ſhauld leave Him, or go 
| to another Man, then He ſhould not be obliged to provide for 
| i: Her any longer, or to leave Her any Annuity. 
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«* Pornication”: And that ſuch a Bond made in Purſuance and 


Support of an Agreement to live together in F ornication, is 
void 1 in Law. 


18 h > Reply to this Plea, the Plaintiff alledged, chat She was 
—_ Virgin, and was ſeduced by the Inteſtate; and in "ie ata 


Was > Pramum Pudiciti . 
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To this Replication the Defendant demurred. 
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Mr. Blackſtone, for the Plaintiff, obſerved, that the Condition 
conſiſts of two Parts; One, to live together in a State of De- 


— 


—_ . 

" "RE 
. 

— — 


mer Part whereof, is void; the Latter good. The Suit may there- 
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pear to have been done in Conſequence of it. So that the De- 
fendant in Error probably gave up his Motion to be at Liberty 


cites, that whereas the above bound William Perkins (the Inteſtate) 
and Sarah Walker had agreed to live together, Therefore He had 
agreed to find Her Meat, Drink, Waſhing and Lodging &c; and 


She outlived Him: And if They had any Child, He was to take 


The 88 lated, that this was an Agreement 3 
the Plaintiff and his Inteſtate, “to live together in a State of 


thereof, this Bond was given to Her by the Inteſtate: And that þ it 


bauchery;” The Other, to leave Her an Annuity”: The For- 


I ": fore © 
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fore well be upon the virtuous Part, the Paying Her the Annuity. 
: or, it is agreed, in the Caſe of Cheſinan et Ux v. Nainby, 13 G. 
1. B. R. 2 Lord Raymond 1459, and 2 Sir J. S. 744. chat the 
Poſition laid down in Hobart 14. (in the Caſe of Ne v. Simmes) 
that the Common Law, having made that void that is againſt 

Law, lets the Ref? tand; and that where a Bond is conditioned 


to do ſome Things agreeable to Common Law, and Others diſ- 


agreeable to it; the Breach may be alſigned upon that Part which 
is good. 


And here Præmium Pudicitiæ 1s a ſufficient Conſideration. 


| Lord MANSFIELD—l:t is the Price of Proſtitution, Pros. 
mum Proftututions : For if She becomes virtuous, She is to loſe the 


Annuity. It appears clearly, * the Condition, that the Bond 
is 3 and 77 


JuDGMENT for the DEFENDANT. 


Rex ver/us Baptiſt Rebord. Os _ Thurſday, 15 
5 | 1 | | Nov. 1764. 
\ CTION on 26 G. 2. c. 21. & 3. fora Fete ben of 200 J. 
for having unſealed wrought Silks found in his N 


= Upon ſhewing Cauſe why the Defendant ſhould not be diſ- 
charged on Common Bail, Mr. Wallace, for the Plaintiff, ſaid, It 
had been objected “ that this was a Popular Action.“ 


But He anſwered, FO the 3th. Section of this Act of 26 G. 2. 

c. 21. (on which this Action was brought) expreſſy authorizes to 
bold to Special Bail: It gives a Capias in the firſt Proceſs, ſpeci- 
fying the Sum of the Penalty ſued for; and directs © that the De- 
« fendant ſhall be obliged to give ſufficient Bail &c,” 


Mr. Stowe, for the Defendant, objected, that though the Act 
gives a Capras &c, yet it is not politively ſworn in the Plaintiff's | 
Affidavit, that the Defendant has committed the Offence: It is 
only, „that He has Cauſe of Action againſt Him for 200/. for- 
feited by Him for ſo much unſealed Silk Cc, found in his Cu- 
ſtody.“ This is making the Plaintiff a Judge of the Offence. 
It ought to be poſitive, “ that the Defendant bad committed the 

5 Offence deſcribed in the Act of Parliament.” 


Cur'. It is poſitive enough: He ſwears * that He had Cauſe 
of Action againſt Him for 2001. forfeited by Him Sc.“ 


The 
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* ſies touching and concerning who ſhall hold and enjoy my faid 


1570 
The Act does not require an Affidavit at all. 
RuLE DISCHARGED, 
Friday, 16 


Evans, ex dimiſſ” Brooke Bart. verſus Aﬀtley, Eſq; 


et al. 


HIS was a Special Verdict in Ejectment, of Lands in ſe- 
veral Pariſhes in the County of Cheſter, found at the Sum- 


mer- Aſſizes for that County in 1762. 
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It ſtated, that Sir Samuel Daniel was, on the 1 gth. of February 


1762, ſeiſed of the Premiſſes in Queſtion ; and being fo ſeiſed, 

He, on that Day, made his Will, duly atteſted, and written with 
his own Hand: In which Will are contained the following 
_ Clauſes and Proviſoes, vi.“ And whereas I am at this Time 


ſeiſed of a Fee-Simple Eſtate in the County Palatine of Cheſter, 


in the ſeveral Manors and Townſhips of Over-Tabley &c, &c. 


Now, for preventing and quieting all Diſputes and ea 


Eſtate, if I die without Iſſue Male or Female, I do, by this 


my laſt Will and Teſtament in Writing, under my own Hand 


and Seal and publiſhed by me in the Preſence of the Witneſſes 


whoſe Names are herewritten, give grant limit deviſe and ap- 


point All my ſaid Manors Lands and Tenements with their 


Appurtenances, in Over-Tabley &c &c, with their ſeveral and 


reſpective Rights, Members and Appurtenances, in the ſaid 


County of Cheſter, and all other Manors &c &c, and Here- 


ditaments whatſoever, of what Kind or Nature ſoever, wherein 
J have any Manner of Eſtate, fituate lying and being in the 


County Palatine of Chefter, unto Samuel Duckenfield my 


Godſon and Son of Charles Duckenfield of Mobberley in the 5 


County of Cheſter Eſq; during his natural Life, and the Heirs 


Male of his Body lawfully to be begotten ; and for want of 
ſuch Iſſue, to Charles Duckenfield, another of the Sons of the 
ſaid Charles Duckenfield Eſq; during his natural Life, and to 
the Heirs Male of his Body lawfully to be begotten ; and for 


want of ſuch Iſſue, to Joh Duckenfield, another of the Sons 
of the ſaid Charles Duckenfield Eſq; during his natural Life, and 
to the Heirs Male of his Body, lawfully to be begotten; And 
for want of ſuch Ifſue, then to Every Son and Sons of the ſaid 
Charles Duckenfield Eſq; which ſhall be begotten on the Body 
of Sarah his now Wife; And jor want of ſuch Iſue, then to 
William Hulton of the City of Cheſter ducing his natural er 
4 5 an 
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« Name and Arms in Chief as aforeſaid, to determine.“ 


and the Heirs Male of his Body lawfully to be begotten ; And 


for want of ſuch Iſſue, then to Samuel Galaſton, of Eaſt Ham 


in the County of Eſex, my Godſon, for and during his natural 
Life, and the Heirs Male of his Body lawfully to be begotten; 
And for want of ſuch Iſſue, Then to James Gold/ton, Brother 


of the ſaid Samuel Golaſtan, during his natural Life, and the 


Heirs Male of his Body lawfully to be arg ; And for want 
of ſuch Iſſue, To the right Heirs of the ſaid Sir Samuel! Daniel, 


for ever. 


Provided always nevertheleſs, and my expreſs Will and 


Mind is, and I do hereby declare, That the Eſtate hereby 
granted deviſed and limited, of the Premiſſes, to the faid Sa- 
muel Duckenfield and Others as aforeſaid, ſhall be upon this 
expreſs Condition, That if the Uſes and Eſtates fo granted de- 
viſed and limited to Him or Them and their Deſcendants (hall 
come to Him or Them and be in Paſleſtion, That then and 


* thereupon He and They and their Deſcendants, to whom the 


Premiſſes ſhall come and be in Poſſeſſion, ſhall procure an Act 
of Parliament to be paſſed in the firſt or ſecond Seſſions of Par- 


( 


liament, by Virtue whereof He and They ſhall rate and uſe my 
Sur-name, and bear in Chief the Arms of the Daniels of Over- 


« Tabley in Cheſhire, where my Family hath been very ancient : 
Or, otherwiſe, the Uſes and Eſtates ſo granted deviſed and 
limited to them who ſhall refuſe or neglect to take and uſe my 


y 


I give all my Books (except what given to my Wife, ) both 


„ 


at Tabley and Hollis-Street in the County of Midaleſex and Pa- 


riſh of St. Mary le Bon, and all my Family-Pictures, and al! 
other Pictures 8 what is given to my Wife) at Tableß 
all Statues Clocks and Bells, Brewing-Tubs 
and Brewing-Veſſels, and all Veſſels belonging to the Cellar 
at Tabley, and all Goods at Tabley, after my Wife's Deceaſe, 
and all the Intereſt Title and Remainder of Years which ſhall 


and Boxton, an 


be unexpired at my Death, which I have in the Leaſe from 
the Dean and Chapter of Chri/t-Church in Oxford, of the 
Tithes of Over-Tabley and the Moiety of the Tythes of the 
Pariſh of Rother/tone (being ſmall Tythes) in the County of 
Chefter, unto Samuel Duckenfield aforeſaid ; and if He happen 


4 to die, then to the next in Remainder, or any Other that by 


this my Will ſhall enjoy the Eſtate hereby granted and deviſed: 


And my Deſire is, that my Executors ſhall renew the ſaid Leaſe 


at every ſeven Years End; that it may be kept in the Poſſeſſion 
of the Family at Over-Tablay. 


EEC ²˙ ma- _< Jem, 
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“ Item, I give and bequeath my Silver Punch- Bowl, and Silver 
Ladle, and Marrow-Scoop, and the two large Silver Decanters 


A 


c which were made of the Silver of my two Trumpets which 1 


« had when Major of the Horſe in Ireland in 1690 and 1691, to 
« the ſaid Samuel Duckenfield ;. or, if He happens to die, to the 
« next in Remainder, or to any other that by this my Will ſhall 
« enjoy the Eſtate hereby granted; and deſire my Executor to 


A 


- 6. keep them for the F amily, as aboveſaid.” 


N. B. There was a Power, given to make Lacks; ; and alſo a 
Power, to make Jointures to the Amount of 200/. per Annum. 


Samuel John, and Charles Dackenfield, the three Sons of Charles 


| Duckenfield of Mobberley, All died without Iſſue. 


But Charles Duckenfield of Mobberley had a fourth bolt named 


Wil ian born after the Date of the Will; who became ſeiſed, 


and took the Name and Arms of Danzel, according to the Ditec- 


tions of the Will; and ſuffered a Recovery, and then made his 
Will; (under which Will, the Defendants claim.) 


W illiam Hulton, ind Samuel and Fames Goldfton, (the other Re- 


mainder- Men,) died without Iſſue Male. 


The Leſſor of the Plaintiff claims as One of the Right Heirs 
of the Teſtator Sir Samuel Daniel; viz. One Moiety of the Eſtate 


under a Co-Heireſs; All the prior Remainder-Men hang dead 


| without Hue. 


The Queſtion was 7 War F/late Sir William Duckenfield 


Daniel (the fourth Son of Charles Duckenfield of Mobberley, 
5 Eſq;) took, under this Will of Sir V ham Daniel. 


This Caſe was 8 on iT, ueſday the zd. 04 Friday the 6th. 


of July laſt, by Mr. Blackſtone, on Behalf of the Leſſor of the 


Plaintiff; and Mr. Eliab Harvey, on Behalt of the Defendants. 


Mr. Blackſtone contended, that He woll/1 an Eftate Jor Lire 
only. 


He begun with laying down ſome general Rules and Principles 
concerning Deviſes of Land. They muſt be expounded agreeably 
to the Intention of the Teſtator, if ſuch Intention be not repug- 
nant to the Rules of Law: And the Intention of the Teſtator muſt 
be collected from the whole Will taken together. An Eflate Tail 
ſhall not be raiſed by Implication, unleſs it be a neceſſary One : 
| A 
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A conjectural or merely probable Implication is not "Ho 
Ground for diſinheriting an Heir at Law. If the Teſtator's In- 
tention is dubious, the Conſtruction {hall be in Favour of the Hei- 
at Law. 


Upon this whole Will taken together, there is no Ground to 
ſuppoſe that the Teſtator Sir William Daniel meant to give this 
Deviſee any Thing beyond an Eſtate for Life. The reſtrictive 
Circumſtances attending his particular Deviſes, and his Care 
to preſerve the Eſtate in his Name and Family and in a preciſe 


preſcribed Condition, indicate quite the contrary to ſuch a Sup- 
PR 


It is not ſufficient, to fay, that © becauſe the Teſtator has given 

% an Eſtate Tail to Samuel, Charles, and Fobn, He muſt have 
“intended the e for every other Son of their Father to be be- 
„ gotten on the Body of his then Wife Sarah.” For, there is 
no Appearance of any ſuch Intention. On the contrary, it would 
be more agreeable to his apparent Intention, if #h9/e Three ſhould 
be conſtrued only Eſtates for Life, to render 7h9Je Deviſes confor- 
mable to this. He cited Co. Lit. 42. Skinner 385, 562. Be- 


veſton v. Huſſey. Skinner 339. Middleton v. Swain, and Shower s 
P. C. 207. Swaine v. Fawkner et al. S. * 


Nor will the ſubſequent Words—*« And for want of fic Iſſue, 
then to William Hulton,” ſuffice to create an Eſtate Tail, where 
there was no Eſtate before. Vaugban 259. Gardner v. Sheldon. 


2 Vernon 546. Cook v. Cook. F orreſter 19. Lord eats v. 


E Bilk. 


Mr. Harvey, on Behalf of the Defendants, co were the De- 


viſees of Sir William Duckenfield Daniel,) contended that the ſaid 


Sir William Duckenfield Daniel, who was the 4th Son of Charles 
Duckenfield Eſq; and born after the making of Sir William Daniel's 

Will, muſt, * the Tenor of the ſaid Will, taken all toge- 
ther, and by the manifeſt Intention of Sir William Daniel the 
Teſtator, have taken an Eſtate Tail under it. 


He ſaid, It was plain that an Eſtate Tail was the 20 1 Eſtate 
that the Teſtator intended for Him: And this He had barred by 
the Recovery. But / He took a Fee, then the Remainder . to 
the Teſtator's own right Heirs” (under which Remainder the 
" Leſſor of the Plaintiff claims) never took Place. 


He 3 to the 3 Principles laid down by Mr. Blacgſtone; 


namely, That Deviſes are to be expounded, if poſſible, accor- 
1 ding to the Intention of the T eſtator; ; That the Conſtruction. 
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„ muſt be collected from the whole Will taken together ;” and 
« That the Implication by which an Eſtate Tail is to be raiſed, 
* muſt be neceſſary, and not merely conjectural or imaginary.” 


. nt rh gee _ 
— - 4 — 


ä — 


He ſaid, the true Rule of Implications, was that which was 

laid down in the Certificate of this Court in the Caſe of Robinſon 
*V. ante, v. Robinſon,* and affirmed by the Judges in the Houſe of Lords, 
(The Con. on 14th. of February 1758, viz. when ſuch Implication is c- 
ficate is at Ccefſary © to EFFECTUATE the manifeſt general Intent of the 


p- 50. & Teſtator.“ 


= — 2 . 
* g — Foe =. J. „ — — _ 
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1 Th Gentleman intended to have his Eſtate kept entire ; and 
his Name and Arms preſerved. He adopts the Line of his eldeſt 
Siſter, who had 3 Sons, with a Probability of more. He inſiſts 
rigidly upon their taking his Name and Arms; and gives Heir- 
Looms, Books, Pictures and Furniture: And He meant to give 
his 3 Nephews then in Being (Samuel, John, and Charles,) no 
more than Liye-Eſtates, with contingent Remainders to their 

Male Iſſue; though by egal Conſtruction of his Words, They 
took Eſtates-Tail. But it is very certain, that He did not lavend 
that any Remainder-Man ſhould ſucceed to his Eſtate, whilſt any 
Male Iflue of any Son of his Siſter Duckenfield ſhould remain in 
Being. The Eſtate therefore of this after-born Nephew ought 
to be ENLARGED by Implication ; becauſe ſuch Implication is ab- 
ſolutely neceſſary, to effecuate the manifeſt general Intention of 
the Teſtator. 


- The Court will therefore ke, a Confrion exeardingly, and 
will Jupply the proper Words. 


And as the Proviſo directs © that Some! Duckenfield and the 
« other Deviſees, and their DESCENDANTS, ſhall upon their 
coming into Poſſeſſion, procure an Act of Parliament to take 
„ his Name and Arms;” and as it is clear, that He meant that 
theſe Deſcendants thould take his Eftate, as well as his Name and 
Arms; the Court needs only to /ypply the Word © DEscEN- 

66 DANTS,” in this Deviſe to the after-born Son and Sons; 
(which is indeed zergſarily implied:) And then, (let the Words 
and for want of /uch Iftue” be applied either to Charles Ducken- 
field Eſq; or to his every after-born Son and Sons,) it muſt be 

_ conſtrued an Eſtate Tail: For thoſe Words would be ſufficient 

to create an Eſtate Tail in a Hill; and are rather ſtronger than 
the Word Seed or 6e Children.“ 


Ir the Words “ and for want of ſuch Iflue,” can be referred 
to the Want of Iſſue of the after-born Son Himfelf, there can 


then be no Doubt but ſuch after-born Son took an Eſtate-Jail. 
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Woe: a Deviſe to a Man, and for want of Heirs of ils Body. 
Remainder over; Or, if He die without Iflue;” Or, «+ for 
want of Iſſue”; will create an Eſtate Tail, although there be 
no direct Limitation of Eſtate. And the Word © /uch” may 
refer to the Iſſue of the after-born Son and Sons; and mean ach 
Hort of Iſſue as that in Default of which from Samuel, Charles, 

and John, the Teſtator had limited the Eſtate to every after-born 
Son and. Sons ;. that 1 is, Heirs Male of the Body. 


He intended an Eſtate for Life only, to his three Nephews 
that were in Being: But He. intended a different Eſtate, ſome 
| Eſtate of Hale er, to his after- born Nephews. 


He id neither intend, nor would the Law permit, that the 
after- born Sons ſhould take ſucceffive Eſtates for Life: That would 
be contrary to the Reſolution of the Caſe of Humberſton and Hum- 
berſton, 1 Williams 332. where the Lord Chancellor declared an 
. to make a Perpetuity tor ſucceſſive Lives,” to be vain. 


He could not intend that the 2d. and zu. aſter⸗ born Sons ſhould 
take in Preference to the Iſue Male of the firſt after-born Son; 
and that They and They only ſhould loſe the Benefit of his De- 
viſe ; andeven that They ſhould be excluded in Favour of Strangers, 
as the Other Remainder-Men were. And it is merely accidental, 

that the preſent Claim is ſet up by a right Heir of the Teſtator : 
For Hulton and the two Gold/ton's would have had the fame Claim, 
prior to Him, if they had happened to live. 
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If it be aſked . Whether the after - born Sons of Chirke Der. 
„ fenfield Eſq; thould have taken jorntly, on in Succeſfion, in Caſe 
« there had been more than One; The Anſwer is“ In Suc- 
„ ceſion : For they were not in Being. If they had been in Be- 
ing, then indeed they would have taken jointly. This is the 
Diſtinction laid down in Cook v. Cook, 2 Vern. 545. And this 
was the manifeſt Intention of the Teſtator. And to aid and effec- 
tuate his Intention, the Court will /upply the Deficiency of Ex- 
preſſion, by adding the Word Deſcendants” or © Heirs of the 
« Body” of ſuch after-born Son; or by applying the Words 
* and. for want of fuch Iſſue, to the want of Iflue of ſuch Son. 
And this would not be going ſo far as the like Point was carried 
in the Caſe of Robinſon v. Robinſon before-mentioned.* There . ante, s. 
Lancelot Hicks was conſtrued to take an Eſtate in Tail Male, He ,, 53. ot 
and the Heirs: of his Body taking the Name of Rabinſon; not- 
withſtanding the expreſs Eſtate deviſed to the ſaid Lancelot Hicks 
8 for his Life AND NO LONGER, 
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The Caſe of Lomax v. Holmeden, in Chancery, was very near 
the preſent; and would have been almoſt in Point, if it had re- 


ceived a more ſolemn Determination. It came on by Petition 


before Lord Hardwicke, in Trin. 23 G. 2. 1749. Jaſbua Lomax 
the Petitioner's Grandfather, by his Will dated gth. December 
1720, deviſed Lands in Truſt Sc: (See 3 Peere Williams 176.) 


| Then to the Uſe of the Petitioner's Father Caleb Lomax (his Son) 


* The Word 
« the” was 
omitted. 


for Life; then to the Uſe of the Truſtee and his Heirs during 


Caleb's Life, to perſerve contingent Remainders; then to the Uſe 


of the fit Son of Caleb's Body and the Heirs of the Body of ſuch 
firſt Son; and for want of ſuch Iſſue, to“ ſecond, third, fourth 
and fifth Sons of Caleb, ſucceſſively, and in Remainder One after 
Another; (without ſpecifying wHaAT EsTATE He gave them; 


the Words of Inheritance being by Miſtake omitted, as they are 


in the preſent Caſe;) and for want of $UCH 1ſue, to the Uſe of 
his four Daughters and their Heirs. Caleb's eldeſt Son (named 
alſo Caleb) died without Iſſue, very Young. After which, the 


Petitioner was born. Two Queſtions were made: 1ſt. Whether | 
the Petitioner could take as it Son of his Father Caleb; adly. 
If He could not, then whether He might not, however, take an 


Eſtate Tail by applying the Words such Iſue to the Iſſue 


of his Body. It was determined upon the firſt Point. But upon 
the 2d. Queſtion, Lord Hardwicke ſaid, He inclined to think 
that the Petitioner might take an Eſtate Tail; from the Latitude 


that muſt be taken in ſupplying the Omiſſion of the Word © the” | 
and in conſtruing the Words * ſucceſſively and for want of ſuch 

„ Iflue”;' All which muſt be ſuppiied by ſome Conſtruction or 
other: However, as He was clear upon the 1ſt. Point, He avoided 


giving any direct Opinion upon the ſecond. And it appears by a 
Report of a former Branch of the ſame Caſe in Hilary Term 1732, 


(3 Peere Williams 179) that Sir foſeph Fekyll, then Maſter of 
the Rolls, held © that the now Petitioner (and. then Plaintiff ) 


Was intitled to take an Eſtate Tail.” 


"Upon the Whole, this after-born Son took at leaft an | Efate 


Tail: And it may be doubted whether He did even take a Fee. 


For the Teſtator deviſes © All his Manors Lands and Tenements 
<< wherein He had any Manner of Eſtate: Which ſeems to im- 
port that He gives to the reſpective Deviſees All the ESTATE 
that He Himſelf had im them; which was, and which He takes 


Notice to be,“ 4 Feg- SIMPLE Efate. 6 


Mr. Blackflone, in YO PR STI 6 not a F ee-Simple * For 


the Teſtator intended a leſs Eſtate than chat, to his three eldeſt | 
| Nep. 5 


The 
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The Words © herein I have any Manner of Eſtate” only 
mean to aſcertain the Locality of the Lands deviſed and render the 


Deſcription of them the more clear. His manife ft Intention is 
contrary to 4:5 Conſtruction. „ 


Nor can it be an Eſtate Tail: Becauſe both the Words and the 
Intention agree that it is only an Eſtate for Life. And He in- 
tended no more to his 3 Nephews Samuel, Charles, and Jabn; 


though, in Point of Law, Theirs will be conſtrued into Eſtates 
Tail. 


Mr. Harvey ſuppoſes the Condition © to take and uſe the 
« Teſtator's Name and Arms,” to extend to the Deſcendants of 
All the Sons of Charles Duckenfield Eſq: Whereas the Teſtator 


expreſly confines it to /uch of Them as ſhall come into Poſſeſ- 
fon ; „Their Deſcendants, To wHoM the Premiſſes ſhall come 
% and be in Poſſeſſion.” Their Deſcendants are not required to 
take the Name and Arms, wnleſs the Eſtate comes to them. 
Therefore no Argument can be drawn from this Proviſo. And 


in Fact, the Defendant's Teſtator, Sir William Duckenfield, never did 


take the Name and Arms of Daniel for Himſelf and his Deſcen- 
dants; but only for Himſelf, for Life. The Bill was objected to, 
upon that Account: And the Act of Parliament was at laſt ſet- 


tled to extend only to Himmſelf for Life. 


The Words © and for want of uch Iſſue can not refer to Iſſue 
not named in the Will; Neither is there any Colour for expoun- 


ding them of ſuch Sort of Iſſue as that in Default of which, from 


Samuel, Charles, and Jobn, the Eſtate was limited over to their 
after- born Brothers: The ſame Words muſt be conſtrued in the 
fame Manner, in both Places. This is now the Caſe of an Heir 


at Law; and therefore is intitled to Favour, upon that Account. 


In the Caſe of n Holmeden, there were 2 Queſtions be- 


fore Lord Hardwicke; One of which reſembled the preſent Caſe: 


But that Point was. not in Queſtion before Sir Joſeph Jekyll. (See 
3 Peere Williams 179.) And Lord Hardwicke determined the 
Caſe upon the firſt Point, which had nothing ſimilar to the pre- 


ſent: Whereas a Determination upon the Point fimilar to the 


preſent would have been a plain and eaſy. Method of getting rid 


of the whole Difficulty of the Caſe, if Lord Herdwicke had hol- 
den the ſecond Son of Caleb Lomax to have taken an Eſtate-Tai/ 


under his Grandfather” s Will. 


The Caſe of Hundinfes v. a FR. not affect our Caſe: 


For Sir William Duckenfield Daniel was born refers the Deviſe 
now 1n Queſtion took Place. 4 
PF, 


8 r 1 to. a a. 2 
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Mr. Harvey has given no Anſwer at all to the two Caſes Cited 
from Skinner; vis. Middleton v. Swain, p. 339. and Bevifton v. 
Huſſey, p- 563. c that a Deviſe, without the Limitation of ay 


<< Eſtate, carries BUT an * for LIFE.“ 


an Concilium. 


This Caſe was again argued now, by Mr. Serjeant Hewitt for 
the Plaintiff; and Sir Fletcher Norton (Attorney General 0 for the 


: Defendants. 


For the Plaintif it was obſerved, That there was no Deviſe at 
all to Charles Duckenfield the Father; And thoſe to the three Sons 
are all expreſſed to be for Life: But the unborn Sons have no 


Words of Inheritance annexed to their Eſtate. 


The Queſtion therefore i is whether the after-born Son took an 


Eſtate for Life, or an Eſtate-T, ail. 


He muſt take according. to the Hain of the regte. Pix 


. kins, \ 55 5, 556. And this Intention 1 is to be collected out of the 


Will itſelf. 


In arguing chat the Teſtator meant this to be an Eſtate for L 1 


0 only, He cited 1 Ro. Abr. 844. Letter M. pl. 1. Moore 52. pl. 
153. 3 Bulſtr. 127. a Caſe put by Mr. Juſtice Croke, of a Deviſe 
of Black Acre to his Eldeſt 3 and his Heirs; and of White 
Acre, to his younger Son, omitting the Words “ and his Heirs;” 
which is very like the preſent. Cro. Car. 8 Sturt v. Benson. 
F reeman 8 5. Allen v. Spendlove. = 


As to the Words © and for want - of fach Iffue—** Such” does 
not mean the Iſſue of the unborn Son. 1 Peere Williams 54. 
Bamfield v. Popham. The Word Iſue ſhall not, in the fame 
Deviſe, have a double Conſtruction, both of Deſcription and Li- 
mitation. And here is no Deviſe to Charles Duckenfield the Fa- 
ther: Therefore there is Nothing to graft the Words upon. 


The Caſe of Langley v. Baldwin, (Paſeh. 1707. Eg. Abr. 105 ) 
is not like this: For, there ſomething was given to the Father; 
Here, Nothing is. So, in 1 Peere Williams 754. Attorney Gene- 
ral againſt Sutton and Payman, Something was given to the Fa- 
ther, upon which an Eſtate Tail could be grafted. So there was 
in the Caſe of Robinſon v. Robinſen. 
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The Caſe of Lomax v. Holmeden, 3 Peere Williams 176. would 
have been ſimilar to this Caſe, if Lord Hardwicke had deter- 


mined upon it, © What Eſtate the ſecond Son ſhould take”; But 
that Point was left undetermined. 


No neceſſary Implication ariſes upon the preſent Prov iſo; 
becauſe it relates only to thuſe of their Deſcendants to whom 
the Eſtates ſhould come, and who ſhould be in Poſſeſſion. Bur 


an Implication to diſinherit an Heir at Law muſt be a neceſ- 
ſary One. ” a 


— 


© 
As to taking the Nane and Arm Little Regard i is to be aid 
to that Circumſtance. 2 Saund. 384. Purefoy v. Rogers. There 
is nothing more common than for a Man to take a Name for 
| Life only. The Meaning was, that the Name ſhould go along 


with the Eſtate. Therefore TOR 2 is to be collected from this 
Circumſtance. | 


Lord MaxsrIxIDSuppoſe Charles Duckenfield the Fa- 
ther had had 7 or 8 Sons born after the Will was made, but 
before the Death of the Teſtator; and the 3 firſt to be then all 

dead—W hat Eſtate were the after-born Ones to take? As Tenants 
in Common; Or, in Succeſſion ; or how? | 


The Serjeant anſwered—This Uncertainty makes the Deviſe to 
the after-born Sons void. Non conſtat how they would take: 
Therefore the Will falls. If they would take at all, They would 

take jointly for their Lives; as Tenants in Common, or as Joint- 
tenants. | 


U 


Sir Fletcher Norton, contra, for the Defendants, ſaid that 
theſe after -born Sons would certainly take /omething, by Vir- 
tue of this Deviſe: And He inſiſted that they took an Eſtate 
Tail, in Succeſſion. The Teſtator happens only to have omitted 


to add the Words of Inheritance after the Deviſe to the unborn 
Sons. me 


* 


As to che r Teſtator requires Them and their 
Deſcendants to take his Name by Act of Parliament, and bear his 

Arms; And every Taker has a Power to make a Settlement“: The Teſian 
But He could never mean that many after-born Sons, taking wr iy wh 
Jointly or in Common, ſhould Each of them have Power to join- make Join- 


ture their ſeveral Wives in 2004. per Annum apiece. kures to the 
Amount of 


2c l. a Year, 


PART IV. Vor. III. "TP ———#he 


1580 Mich. Term 8 Geo. 3. B. R 


1 


{he The Caſes on this Head are not to be reconciled: + Backhouſs 


n Va Wells; t Langley v. Baldwin; || Loddington v. Kime; Ge. 


p-184. pl.27. 
Lucas 181. Forteſcue 133. t Equ. Caſes Abr. p. 185. pl. 29. erroneouſly reported. V. ante, 
pi 22. and ſec 8 Mod. (the corrected Edition) pa. 258. ll Equ, Cafes Abr. p. 182. pl. 2; 3. 


There is no Doubt but an Eſtate Tail may be raiſed, even con- 

trary to the moſt expreſs negative Words: This was done in the 

V. ante, Caſe of * Robinſon v. Robmſon 3 where the Words © And for De- 
Pa. 33 53. fault of ſuch Ifſue” were ſo conſtrued. So here, © for want 
« of {ſuch Iſſue“ means all their Children. The Deviſe is to 

% FEvery Son and Sons of Charles Duckenfield the Father, by his 


«© then Wife; and for want of ſuch Iſſue,” then to William 
Hulton, Se. 


As to the Caſes ted from I Ro. Abr. and Moore 52.—The 
| Words of the Will are there clear, full, and plain; and were con- 


ſtrued according to their natural Import : But they do not apply 
to the Preſent Caſe. 


As to 3 Bu 2 127. a Caſe put by Mr. Juſtice Croke) The 
Reporter goes on—* But otherwiſe it ſhall be, where a Man de- 
« yiſeth Black- Acre to his eldeſt Son and his Heirs for his Part 

or Portion, and White-Acre to his youngeſt Son for his Part 


« (omitting Heirs :) yet here He ſhall have it in the Jones Manner 
6 8 the Other hath Black- Acre. 8 


Here, the Teſtator having devifed * to every Son and Sons, and 

for want of ſuch Iſſue, Such Iſſue mult he applied to all their 
Deſcendants: And Nothing but taking an Eſtate Tail in Succeſ- 
ſion could anſwer the Intention of the Teſtator. 


Therefore William took an Eſtate Tail: Ai conſequently, the | 


Recovery ſuffered by Him was good ; and the Heir at Law is 
barred. 


Mr. Serjeant Hewitt, (in Reply,) did not inſt upon the De- 
viſe to the after-born Sons being void; but choſe to keep to his 


firſt Point, “ That the after-born Sons took only for their re- 
M0 © ſpective Lives. 


The Word 10 Iſue is in this Will aſe as a Word of Purchaſe 


and Deſcription: Therefore it ſhall not be, in the ſame Will, con- 
ſtrued as a Word of Limitation. x 
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Upon Mr. Attorney's Conſtruction, the after-born Sons would 


have a different and a greater Eſtate than the prior-born; vis. 


the Former, Tail general; the Latter, (the prior- born,) only Tail 
Male: Which could never be the Iutentian of the Teſtator. 


Therefore the Rule of Law ought to take Place, in favour 
of the Heir at Law: And the Judgment ought to be for the 
Plaintiff. e 5 | 


Lox D MANSFIELD firſt ſtated the Caſe very particularly; 
obſerving, that the Will was written with the Teſtator's own 
Hand; and made in favour of his Siſter's Sons by her Huſband 
Charles Duckenfeld. Wy 3 
The Queſtion is, What Eſtate William took under this Will. 


Nothing is ſo clear, as that the Conſtruction muſt be agree- 
able to the Intention of the Teſtator, collected from the Will. 


Whatever Conſtruction would have been put in William Hul- 


ton's Caſe, if he had been living, muſt be put now: For, ſubſe- 
quent Events can not alter the true Conſtruction. Therefore all 


: Arguments in favour of the Heir at Law are out of the Caſe ; be- 
cauſe this muſt be conſidered as a Queſtion between prior and 
ſubſequent Remainder-Men. | 


No-Body can doubt of the Intention of the Teſtator. Tis 


too ſtrong, to ſuppoſe that He meant Nothing to the after-born 


The Wards of the Will make them indeed Joint-tenants ; But 


tis impoſſible that ht could be his Intention: For, this Teſta- 


tor had manifeſtly a Pride in his Family. He deviſes ſeveral 


Things ſpecifically, to be“ kept for the Family; and deſires 
| Leaſes to be renewed for the Benefit of the Family. They are to 
have Power to make Leaſes and Jointures. What! are there to 
be fix or ſeven Jointures, All at once? 


It muſt therefore be admitted, that They are to take in Suc- 
ceſſiun. If fo, the other Circumſtances muſt be taken in, to ſhew 


what Eſtate He meant to give Them. And there can be no 


Doubt, but that He meant them an Eftate in Tail Male. 


Though the Will is written with the Teſtator's own Hand, 
He probably copied it from a Draught: And He ſeems, by 90 75 
| | | take, 
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take, to have omitted ſome Words which were inſerted | in the 


original Draught. 


In the Proviſo, He recites enough to ſhew . He meant to 
give it to the after-born Sons in Tail Male, as He had done to 


the other Sons. 


I never had the leaſt Doubt but that the Teſtator intended the 
ſame Eſtate to theſe After - Born Sons, by — as He had given 


to the prior- born. 


Mr. Juſtice WIL Mor alſo declared, that He had not the 


leaſt Doubt. He conjectured, that the Cauſe of the Variation 


between the Deviſes to the born and unborn Sons of Charles 


9 Duckenfield was, That the Drawer of the Will conceived he 


could not give to an after-born Son for his Life, and graft a Li- 
mitation upon it to another Perſon not in being, for Life. 


If the Teſtator bad ind the latter to be for L 975 He 
would have laid ſo: But He left it to the general Diſpoſition. 


But whatever the Words are, Is it poſſible to imagine that He 
intended to diſinherit his own Nepheros, for the Sake of Strangers; 
after He had adopted theſe Nephews, as his own Sons, for the 
Support of his Family? All the Proviſions tend to prove the con- 


trary, moſt clearly. He certainly meant Them to take /ucce/- 
ſively, and not jointly. He could never mean, that They ſhould 


all live in the Family-Houſe together, or make ſeveral concurrent 


_ Jointures. 


For want of ny Iſſue” means *« for want of Heirs Male 
„of the Body: And this is the true Conſtruction. 


This Caſe mail be convilired? as if the Controverſy was between 
the after-born Son, and the it Remarnder-Man : So that the Plain- 
tiff's being Heir at Law, and all Arguments in his Favour on 
that Account, are out of the Cafe. 


Mr. Juſtice YarTzs likewiſe declared, He had no Doubt. 


He took Notice, that this ſecond Argument, was allowed on Ac- 


count of the Value of the Eſtate in Queſtion ; not of oy Doubt 
that the Court entertained about their Deciſion. 


} 


It can not be ſuppoſed, that the Teſtator meant a bf Benefac- 
tion to -theſo unborn Nephews, than to the three Deviſees, his 
3 


Sn * 
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Nephews who were in Being. The Clauſes and Circumſtances 
prove his Intention to be equal and the ſame to All. 


Per Cur. moſt clearly and unanimouſly, 


JupGMENT for the DEFENDANT. 


Silk ver/us Rennett, Un, Sc. « ' Saturday, 17 
Nor. 1764. 
"IR Pletcher Norton, Attorney General, moved for an At- 
tachment againſt the Commiſſioners of the Court of Conſcience 
in London, for proceeding in this Cauſe, and iſſuing an Execution 


againſt Rennett, notwithſtanding his Ig ſerved Them with a 
Writ of Privilege. 


| The e Queſtion was, Whether the Court of Ceed in FM 
don, (the Old City-Court, not under the new Acts) can proceed 


in a Complaint brought before them againſt an ee who 
has ſerved Them with a Writ of Ding. 


Tur Covar refaled: the Motion: For, this Court of 
Conſcience has a mixed Juriſdiction, as well equitable as legal: 
They proceed ſecundum æquum et bonum; (which the Recorder 
atteſted.) And (as Lord Mansfield obſerved) the very Principle 

upon which theſe Courts of Conſcience are founded, is, „that 
« it is not worth while for the Plaintiff to be at the Ex- 


* pence of bringing: his Action 1 in a a ſupercer Court for _ a tri 
« fling Sum.“ 


Thacalare Tux Cour held, That the Writ of Privilege 
did not lie: And conſequently, the Commiſſioners had a Power 


to proceed upon the Complaint brought before N notwith- 
ſtanding their being ſerved with One. 


Loxp MansrizLp obſerved ad, That in the peeſent 
ae, there was the leſs Reaſon to make a Precedent of this Kind; 


as it appears upon Rennett the Attorney S OWN Affidavit, 1 That | 
„ he was liable to pay the Money.“ | 


Per Cur. 
Take — by the Moriox. 


r © 40. Hlawes, 
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Hawes, Executrix, verſus Saunders. 


THE Queſtion was, Whether an Bxecutor ſhall pay Cofts 
| upon a Judgment of Nox pRos. 


It came before the Court in ſuch a Form as may occaſion fore 
Puzzle, if not particularly attended to, in reſpect of the Places 


of Plaintiff and Defendant being reverſed: For, as I take it, the 

| Executrix was Plaintiff in the firſt Action, and Defendant in the 

ſecond; the State of the F acts being (as far as I could collect 
them) as follows. 


The Executrix brought the original Alen and was non- 


pros d for want of declaring within Time. The Attorney for the _ 


original Defendant came to the Maſter, to ſign the Judgment of 
Non-pros. as in a common ordinary Caſe; although the Plaintiff 
had brought the Action with an Acetiam as Executrix : And the 


Clerk of the Judgments, as a Matter of Courſe, without bein 
apprized of the Phintif” 8 being an Executrix or . as ſuch, 


taxed Coſts againſt Her, 


Upon this Judgment of Now-proc. with 88 the original : 
Defendant brought an Action againſt the Original Plaintiff; and 


» became Himſelf Plaintiff in this ſecond Action. 


Whereupon, Mr. Stowe, on Behalf of the Executrix, 8 5 


for a Rule to be made upon the Plaintiff in this ſecond Action, 
for Him to ſhew Cauſe, © Why further Proceedings in this ſecond 
Action ſhould not be ſtayed, with Coſts“: And in the mean 


Time, further Proceedings therein were * 


On WW, edneſday the 11 th. of July laſt, Mr. 8 on Be- 


5 half of Saunders, the Defendant in the firſt Action, but now be- 


come Plaintiff in the ſecond, ſhewed Cauſe; And inſiſted That 


66 an Executor being non pros d is lable ta pay Coſts. 


This is entirely the Executot $ on Faul: And an Executor 


is only intitled to this Privilege, in Caſes where the F ault is not 


his Own. 


For this Reaſon, He ſhall pay Coſts for not going on to Trial 
according to his Notice given. 


He cited Mr. Coo4e's Book of Practice in C. B. and Barnes's 


. Notes in C. B. Part 2. p. 107, . . v. Moffat— 


« That 
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« That a Plaintiff making * Default, ſhall pay Colts for not 
going on to Trial; tough He ſues as Executor.“ 


So, in the Caſe of Eaves v. Moecato, 1 Salk. 314.“ It was See 8. C. 
holden that an Executor ſhall pay Coſts for not going on to 1 557 
Trial according to his Notice; though He ſhall not pay Coſts more cor- | 
of a Non-ſuit. CAS ES . 


His proper Method would have been, to have diſcontinued 
his Action: In which Caſe, He would + not have been liable to t See the 
pay Coſts. 5 | | | Note below. 


Mr. Stowe, contra, would have had it underſtood, © that not 
going on to Trial according to his Notice,” was the ſingle In- 
ſtance in which an Executor ſhould pay Coſts: And He cited 
Baynham v. Matthews, 2 Strange 871. where an Adminiſtrator 
had Leave to diſcontinue without Coſts. 9 5 2 Yet ſee Mr. 
Sayer's Law of Coſts, 87. who cites a 3 Caſe,” that an Executor who has N, e difeon- 
E 


« tinue, uu pay Colts; the Diſcontinuance being always made neceſſary by ſome Default of his own.“ 
Rep. Pr. in C. B. 79. Haydon v. Norton, Mich. 6 G. 2. | TA pee 


And V. ante, p. 1451, Harris, Executor, v. Jones, H. 1764. B. R. where, the giving an Executor 
Leave to diſcontinue was Holden diſcretionary ; and was refuſed, unleſs he would conſent to pay Coſts, 


Mir. Juſtice YATES obſerved, that the Caſe of a Non- 
pros. and that of a Diſcontinuance differ. The former ariſes from 
the Executor's own Delay: And therefore He thought, and fo 
alſo did LORD MANSFIELD, that it was fimilar to the Caſe 
* of his not going on to Trial according to his Notice.” Hawever, - 


The RuLE was ENLARGED. 
On Saturday 17th. November, 


Mr. Stowe, on Behalf of the Executrix, now faid, There was 
no Neceſſity to ſign a Judgment of Non-pros. becauſe (there being 
no Declaration) the Defendant might have got Himſelf diſcharged 
for want of Proſecution within two Terms — 


Lord MANSFTIEID— The Privilege of Executors is too 
great already. They ought to be properly informed, before they 
bring Actions. The Diſtinction made between a Diſcontinuance 
and a Non-pros. is a very good One: It is very reaſonable that 
the Executrix /bow/d pay Colts in the preſent Caſe. *' 88 


RuLE DISCHARGED. 


So that the Determination of the Court was, „ That an Exe- 2 
| * cutor ball pay Coſts of a Non-yPRos. But _ 
F | An 


3 


| 
| 
\| 
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An Executor does not pay Coſts upon a W rr V. C/. 
Fac. 229. Haywarth v. David. 


Note—The two late Protonotaries of C. B. Sir George Cooke, 


and Mr. Borrett, held and acted di * A the * 


2 (i. e. upon a Non- pros.) 
Tus Court now put it upon the Foot of the Laches in 
the Executor; this being a Non-pros. for. want of declaring in 


due Time. 
So an Executor ſhall pay Coſts, if He does not go to Trial, 


after having given Notice of Trial. 


Combe, Eſq; verſus Pitt, 
See the former Branches of this Caſe, in Pages I 33 5 and! 142 3. 


HE Defendant having anſwered over; and the Cauſe ha- 


ving been now tried, and a Verdict found for the Plaintiff, ; 


but Aubert to the Opinion of the Court— 
Sir Fletcher W Solicitor General, had, upon T, hurſday t the 


| Toth. of November 1763, moved, on Behalf of the Defendant, 
that the Verdict might be entered up for the Defendant: Re- 
| ſerving (by [Conſent of the Plaintiff's Counſel) the Liberty of 


: making a future Motion, either for a new Trial, or in Arreſt of 
: Judgment. 


«6 (7.e. had a Right to vote,) at the Time of the Offence being 
committed.“ | | 


At preſent, He inſiſted upon three Objection againſt the Ver- 


dict for the Plaintiff: VIZ, 


iſ. That the Plaintiff had given no Evidence to ſhew < w_ 


the Perſons bribed or attempted to be bribed were Vor ERS, 


26; That it did not appear by ny "IT RR given, 70 that ind 
Egmont (who was charged to be a Candidate, and for whom 


< theſe Perſons were to give their Votes). was then declared a 


cc Candidate.” | 


zd. That the Charge was for bribing or atteraptiog to bribe 


them to vote for Mr. Lockyer and the Earl Egmont, BY NAME: 


Whereas the Evidence went no farther than to prove that the 
« Bribe 
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« Bribe was given or offered, to induce them to vote for Mr. 
« Lockyer and h Friend,” (generally, and without naming either 


Lord Egmont or any other Friend in particular.) So that there 


is a Variance between the Charge in the Declaration, and the 


Evidence brought in Proof of it: And the Evidence is not fuffi- 


cient to ſupport the Charge. 
And he then obtained a f 
RurEkE to ſhew Cauſe. 


But afterwards, upon Monday the 28th. of May 1764, 


Tux Cour thought, and the Counſel agreed, that this 
was a hard Action, as the Defendant had already been puniſhed, 


in ſome Degree, upon the * Information: And therefore the Mo- V. ante, 
tion then went off, to ſee if the Matter could not be comprized ; P. 134%: 


to which, the Counſel on both Sides ſeemed very well inclined. 


However, the Parties could not agree upon any Compro- 
miſe; the Defendant being unable or unwilling to pay more than 


50 J. which the Plaintiff was not content to accept. Whereupon 


Cauſe was now ſhewn by Mr. Serjeant Davy, Mr. Serjeant 
Burland, Mr. Aſburſt, and Mr. Popham. They thus anſwered 


the Objections— 


iſt. The Plaintiff was + not obliged to prove * that theſe Per- 


vote. The Defendant has admitted, that they had a Right to 
vote: His Agreement was made with them, upon the Foot and 


Admiſſion of their having ſuch a Right; and they have actually | 


exerciſed it, by voting. The Subſtance is proved: The Circum- 


ſtances are immaterial. 1 Salk. 284. Gallaway v. Suſach. 2 Ro. ; 


Abr. Tit. Trial, p. 651. 707. 708. 


2d. It is not at all material, J/ho were the Candidates de- 
( clared at that Time.“ It is an wmmaterial Allegation, not ne- 
ceſſary to be proved: Ufile per inutile non vitiatur. It is not Sub- 


ſtance; but only a Circumſtance not neceſſary to be proved; as in 
Batſen et al. v. Sayer. 1 Stra. 728. And this is a Charge, not 


for a private, but for a Public Offence: And it 1s juſt the ſame 
_ Offence with regard to the Public, Whether Lord Egmont was then 
declared a Candidate, or not. One of the two, (Mr. Lockyer,) 
was certainly then declared a Candidate: And this was undoubtedly 
a Bribe © to vote for One of the Candidates.” This alone was 
criminal, within the Act. — — 
PART IV. Vol. III. 4 X zd. The 


t V. Buſh Wy 
„ ſons had a Right to vote”: It was enough, © that they did vote.“ fe laden 
Their Right to vote was not traverſable. Their being allowed to Cauſes in 


vote, was Evidence proper to be left to a Jury, of their Right to C. B. 
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2d. The Bribe was proved to be, 7 vote for Mr. Lockyer.” 


The Reſt was immaterial, and therefore unneceſſary to be proved. 


It had been ſufficient, if the Charge had only been, “that the 
% Bribe was to induce the Perſon bribed or attempted to be 


e bribed, to vote for Mr. Lockyer alone: For, the corrupting 


to vote for Either, is a Crime which the Act of Parliament in- 
tended to puniſn. Beſides, It appeared in Evidence, © that Lord 
«© Egmont was that Friend of Mr. Lockyer's, for whom the cor- 


«© rupted Perſon was to give his Vote.” So that He was Properly 


thus deſcribed; and it is Zantamount to the Witneſſes having 
named Him by Name. | 


Sir Fletcher Norton (now Attorney General) and Mr. Dun- 
ning, premiſing, that this was a Sort of Criminal Conviction, and 


in a ſevere Action for thrice 500 J. proceeded to ſupport the 
Objections. | . UC 


Iſt. The Plaintiff alledges in his Declaration, „That Mr. 
Lockyer and Lord Egmont had declared themſelves Candidates ; 
„And whilſt they were Candidates, the Defendant Pitt bribed 


* White, who had a RIGHT fo vote &c, to give his Vote for 


* them.” As the Plaintiff has averred, “that the Defendant 
* bribed this Man, who-had a Right to vote, It was incumbent. 
«© upon Him to prove, © that the Man had ſuch Right, at the 


<< Time of his being bribed.” F he had no Right, nor claimed 
any, It was no Offence within the Act. They have not charged 


any Thing about his claiming a Right, nor put the Offence upon 


that Foot: They have tied themſelves up to his having ſuch a 


Right, by alledging “ that he bad a Right &c.” And this never 


was referred to the Deciſion of the Fury: Their Verdict was 
given upon our mutual Conſent “ to refer the Points of Law to 


the Court.“ Whatever Offence they might have charged the 


Defendant with, He certainly is not proved guilty of the Offence 
4 it is charged. The Evidence was contrary to the Allegation. 


They ought to have proved“ that at the Time of being bribed, 
He had a Right to vote.” Whereas, the Evidence was, © that 


«© at that Time he had no Right to vote; but was to acquire One 

in future, by 40 Days Reſidence.” The Poll was indeed pro- 
duced, to ſhew ** that he had vozed.” But his ſubſequent voting 
don't prove “ that he had a Right to vote, at the Time when the 


Bribe was given. 


ght alſo to have proved © that Lord Egmont 


2d. They on 
«© had declared, KHlimſelf 2 Candidate af the Time when the Bribe 
© 95 ven or offered.“ For, they have alledged in their De- 
Skaten that-it Was-done _ 2 2 Mr. Lockyer and He 8 


Mich. Term 5 Geo. 3. B. R. 1889 
Candidates. They ought to have proved this Allegation, as 
they have ſet it forth. They ſhould have proved it to be the 
ſeme Offence as they have deſcribed ; and with ſo much Certaint 
and Preciſion, that the Defendant might be able to plead a- 
« terſoite acguit,” in caſe of another Action's being brought 
"againſt Him for it. The Bribing © whilt Lord Egmoent was u 
Candidate, is the Offence here charged: And this could not 
be pleaded to an Action for bribing Sc, at another Time, when 
he was not a Candidate. It is a material . ſwb/fantial Part of the 
Charge: And the Defendant might have traverſed that he did it 
whilſt they were Candidates. In fact, Lord Egmont was fo far 
from being a Candidate at hat Time, that He was not then 
thought of. EL 


Za. The Plaintiff alledges in his Declaration, “ that the Bribe 
was to induce Hhite to vote for Mr. Lockyer and Lord Eg- 
% mont. It was incumbent upon Him to prove this, as laid. 
But this he neither did do, nor could do: For, in Truth, it was 
uncertain at, that Time, who Mr. Lockyer's Friend would be; 
And Lord Egmont was not ſo much as thought on. It was im 
poſſible, therefore, that the Term © Mr. Lockyer's Friend,” 
could mean or be applied to any particular Perſon; much leſs, to 
Lord Egmont. re ates dap Monk bs WY: 
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Lord MansFIELDp—The Defendant was convicted upon an 
IN TORMATION granted by the Court, for this /ame Offence: And 
when the Court gave Sentence upon it, they conſidered Him as 
remaining ſtill liable to the Forfeitures and Diſabilities directed by 
the Act of Parliament, and to the Civil Action which might be 
brought upon that Act;* As the Time limited for commencing * V. ante, 
Proſecutions upon it was not then expired. The Court will P. 1342. 
never interpoſe again, by way of INFORMATION, hi the Matter 
remains open to the civil Action. However, in this Man's Caſe 
it did ſo happen: And the Hardſhip of his being doubly puniſhed 
for the ſame Offence had ſome Weight at the Aſſizes, in not 
leaving the Matter to the Jury. The ſame Inclination has ope- 
rated with Us here: And We wiſhed a Compromiſe. This With 
is now deſperate: I am ſorry for it. But ſince it is ſo, The Law 
muſt have it's Courſe: We muſt not make a Precedent in Oppo- 
fition to the Statute. | 
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4 kave no Doubt, as to any of the three Objections that have 
been made. In penal Actions, the material Fact mult be charged: 
And a Fact muſt be proved in. ſuch a Manner, that All: thoſe 


. 
” <a i 
> = — n 
3 5 ** L — 
- 


Conſequences will follow the Verdict, which ought to attend it. | 
But Aggravations, and all Circumſtances that do not vary the Of- þ 
fence, are out of the Caſe, as to the Neceſſity of proving them. 
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rſt. Object. 


1 


A Man who has given Money to Another for hrs Vote, ſhall 


not be admitted to ſay, © that ſuch other Perſon had no Right 
to vote.” However, it appears that zbzs Perſon had a Right 
© to vote; ales he ſhould loſe it by Non-Reſidence : And He 


2d. Object. 
| Law, to it. But My. Lockyer was certainly a Candidate: And 


3 upon — Poll, to have actually voted. 


Candidate is a vague Term: No certain Idea is fixed, * 


this was a Bribe to induce White to vote for Him, at leaſt. Surely, 
_ aſking a Vote for a Man, is enough to make Him a Candidate, 
| . was clearly a Candidate Himſelf: And the Bribe was, 


| 3d. Object. 


to vote for Him and bis Friend.” 


The Bribing to vote for One or Both or Either of cheſe Fate, 


is s Criminal within the Act: And, if proved, is ſufficient. And 
here it is proved, © that the Bribe was, to give his Vote for 
- PF Mr. Lockyer. 


\ herefore, upon the Whole, the Verdict ought to ſtand. 
Mr. Juſtice W1LMoT (who. tried the Cauſe) owned, He 


| Had wiſhed for an Accommodation; Becauſe the Man would be 

twice puniſhed for the ſame Offence; though that upon the cri- 

minal Information was inflicted with Lenity, on Account of the 
Man's s remaining {till liable te a civil Action. 


As to the Objedions, He ſaid, He had not nor bad had. any 


| Doubt, in | the leaft Degree. | 


The giving White the Bribe for his Vote, admits his having a 
Right to vote: Andi it was proved by the Poll, “that he d vote. . 


There is no real Variance between the material and ubtantial 


. Charge, and the Evidence. The material and ſubſtantial Charge 
is Bribing this Man “* to vote for Mr. Lockyer and Another, "| BP 


the Election.“ The material Offence is Bribing to give a Vote 


for Mr. Lockyer then a Candidate: And I think it is pointed out 


lo certainly, that it t be pleaded in Bar to any other Action 


: brought for the Offence of bribing at this Election. 


Mr. Juſtice YaTEs expreſſed the like Sentiments wih 


Lord MANSF1ELD and Mr. Juſtice WILMOT. He thought it a 


Reflection upon the Plaintiff's Humanity, to proceed with Ri- 
gour fos a ſecond Punithment for the ſame Offence. But He had 


no Difficulty as to the Force of the Objections, 


* 


4 5 A Right 


8 
2 _W 
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A Right to vote is admitted, by bribing Him to give his Vote. 1ſt. Objed. 
And it was proved by the Poll, “ that the Man did vote”: Which 
is a Preſumption of his having a Right to Vote. But it is 20 
tally immaterial, <* Whether he had a Right to vote, or not ;” 
becauſe the Act of Parliament fays*, „that if any Perſon who“ V. 2G. 2. 
« hath or claimetb to have, or hereafter ſhall have or claim to . 7. 
« have any Right to vote &c, ſhall take Cc; Or if any Perſon 
Sc, ſhall, by Ge, corrupt or procure any Perſon or Perſons to 
give his or their Vote or Votes Fc: And this Man certainly 
claimed a Right to vote, and did vote. Es” 


Such a Traverſe as has been mentioned, that the Defendant 2d. Objea. 
did not give or offer the Bribe wh:/7 theſe Perſons were Candi- 
dates, would have been 4ad; becauſe it would not apply to 

the material Otfence, SO ; 


Id certum eft quod certum reddi potęſt. The Earl of Eg 
known, at the Time of the Election, to be the Other Candidate. 

The Offence deſcribed by the Statute is © Corrupting or Procu- 

« ring any Perſon or Perſons to give his or their Vote or Votes 
in any Election of any Member or Members to ſerve in Parli- 

<« ament: + And the Crime and the Penalty are the ſame, whe- t V. $6. - 
ther the Bribe be given © to vote for One, or © to vote for "37: _ 
« Both.” This is not ſo tied down by the particular Deſcription, ther. 2 
that a Recovery in this Action could not be pleaded in Bar to an- 

other Action for bribing at this Election. For, it might be ſo 
pleaded in Bar: And the Fact might be identified to be the ſame, 
by proper Averments. 5 8 1 


Per Cur. unanimoufly, 
This RuLE was DISCHARGED; 


And the VeRpiIcT ordered to s rAN D. 


* 


But Liberty was reſerved (as is abovementioned to have 
been agreed) for the Defendant's Counſel to move either 
for a new Trial, or in Arreſt of this Judgment. 

And they afterwards moved for a New Trial. 


V. poſt. 


Paxr IV. Vor. III. — 


mont was 3d. Object. 
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* Oulton, the Younger, verſus Perry. 
R. Barnes, on Behalf of the Defendant, moved to ſtay the 

5 Plaintiff's Proceedings, upon an Affidavit “ that the De- 

„ fendant' owed the Plaintiff only Nine $hillings”; and cited the 

Caſe of Machin v. Robinſon, Tr. 28 G. 2. B. R. where the Pro- 

_ ceedings were ſtayed, becauſe the Cauſe of Action was fo trifling, 

being only for 205. It was therefore holden to be mra Digi- 

 tatem Curie. 


Per Cur. and Maſter Owen—There, it appeared upon the very 
Face of the Declaration. Here, the Plaintiff demands more; 
The Defendant alledges it to be leſs: The Court cannot try the 
Quantum, upon Aſidavit. The Diſtinction is, Where it appears 

upon the Face of the Declaration, or not. 


Morfor DENIED. 
N. B. Maſter Owen aid, on Lord Hardloicks had, 


at firſt, made ſome Rules of this Kind; but 
afterwards, would not make any more. 


Thurſday, 22 „„ Menetone verſus Athawes. 
Nov. ING: ve 


\ H I'S was an Action by a Ship- wright for Wark and La- 

bour done and Materials provided, in repairing the Defen- 

dant's Ship. And the Queſtion was, © Whether the Plaintiff 
Was intitled to recover, under the following Circumſtances,” 


The Ship, being damaged, was obliged to put back, in Onlir 
to be repaired in Dock; and was to have gone out of the Dock on 
a Sunday: In the Interim, vis. on the Day before, and when 
only 3 Hours Work was wanting to complete the Repair, a Fire 
happened at an adjacent Brew-houſe, and was communicated to 
the Dock; and the Ship was burnt. 


N. B. It was the Ship- wright s Dock: Ac the Owner 
of the Ship had . to pay Him 51. for the e of it. 


. This Caſe was argued on 7 weſday the 75 of this Month by 
| Mr. Murphy, for the Plaintiff; and Mr. Dunning, for the De- 
fendant. 


For 


——  ——— 
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For the Plaintiff, it was inſiſted that He was not anſwerable 


for this Event, which happened without his Neglect or Default; 
unleſs there had been ſome Special Undertaking, 


Indeed, a Tenant is bound to provide the Landlord as good a 
Houſe, in Caſe of it's being burnt, i He covenants to deliver up 
the Houſe to Him again, in as good Repair as it was then: Upon 
ſuch a ſpecial Undertaking, an Action would lie; but not other- 
40 fe. Doctor and Student, Dialogue 2. Chap. 4. 


In the Caſe of Waggoners and common dens they are 
bound to anſwer for the Goods againſt all Events, but Acts of 
God, and of the Enemies of the King. 2 Ld. Raym. 909. Coggs 
v. Bernard. 1 Strange 128. Amies v. Stevens. And a Gaoler i y 
excuſable from Eſcapes in thoſe Caſes : 1 Ro. Abr. 808. pl. 5, 6. 
And in like Manner, where it is the Act of God, the Perſon who 
has the Culiogy' of another Man's Property, is excuſed. 


The Plaintiff = was a general Bailee, only: Therefore not 


| chargeable. 1 Inf. 89. He was only — to keep it as he 
would keep his Own. : 


The Caſe of Coggs v. Be in 2 4d. Raym. 909. over- 
rules Southeate's Cale 1 in 4 8 | Wn 


Even a Pawn remains the Property of the original Owner. 


2 Str. 1187. Sir John Hartopp v. Hoare: The Plaintiff was con- 
ſidered as a mere Bailee, for ſafe Cuſtody only. 


In Inſurances made by Merchants, it is uſual to inſert Docks. 


3 The Men were on board of this Ship : VOOR. that makes no 
Difference.) 1 | 


The Plaintiff therefore was os fd for this Loſs of the 


Ship. And if the Plaintiff be not liable for the Loſs of the Ship, 


He is intitled to be paid for his Work and Materials. The Ma- 


terials muſt be conſidered as having been delivered. The Mer- 


chant always pays 51. for the Hire of a Dock: And fo He agreed 


to do in this Caſe. And theſe Materials were delivered on board 


tis Ship 1 in this Dock. 


When Tithes are ſet out, they are thereby veſted in the Parſon; 
And He may maintain T reſpaſs for any Injury done to them. 


The Defendant might have ſold this Ship, while it was in the 


Dock; and theſe Materials would have been Part of it : The 


fixing 
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fixing them to the Ship was a Delivery of them. The Adjun& 
muſt go with the Subject. Dr. Cowell, in treating of the ya. 
rious Modes of acquiring Property, is of this Opinion. 


Mr. Dunning, contra, for the Defendant. 


The Queſtion is, Whether the Plaintiff is intitled to be paid 


« by the Defendant for hat Work and Labour from which the 
«*« Defendant neither did nor could reap any Avvantage. wil 


The Plaintiff was obliged to redeliver the _ ſafe; = 


undertaken to repair it. 


The Defendant has had xo Benefit from the Plaintiff's Labour or 


Materials ; neither was the TIRE" 8 Ang _— . 
N 


Carriers and Hoy- men can not be intitled to be paid for car- 


rying Things that perith before they are delivered; Nor Jewellers, 

for ſetting a Jewel, that is deſtroyed before it is fet. So a Tay- 
lor; where the Cloth is deſtroyed before the Sult 1 18 finiſhed. So, 
of any anfinſhed incomplete Undertaking... 


As there is no expreſs Agreement to ſupport this Adio, che 


Court will not imply any. 


Mr. Murphy—in Reply. As to the Defendant's not having 


had the Benefit of the Repair There is no Reaſon why the Ship- : 
_ wright ſhould not be paid for his Work and Labour and Materials. 


Digeſt, Title de Negotus geſtis. The e ment have in- 


8 tured his Ship. 


85 Nothing can be due to a Carrier or Hoyman, zill the Delivery 


of the Goods at the deſtined Place. But theſe Materials were 


| delivered; and the Work and Labour un done. 9 


| Suppoſe a Horſe ſent to a Farrier's to be cared. is bannt 5 


10 the Stable before the Cure is completely effected: Shall not 
| the F arrier be Paid for what He has already done? 


A Pawn- a if the Pawn i is deſtroyed by the Act of God, 


ſhall recover the Money lent. 


1 Mader n— This 3 is 2 deſperate Caſe for the De- 5 


: fendant (though compaſſionate :) I doubt it is very difficult for 
him to maintain his Point. Beſides, it is ated, es * that He paid | 
—_ for the ITY Deck ———— 


2 Mr. 


— 
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Mr. JusTice WiLMoT—So that it is like a Horſe that 
2 Farrier was curing, being burnt in the Owner's 9207 Stable. 


Mr. ATTORNEY GENERAL being retained to argue it for 
the Defendant— | | 


Tu CouRT offered to hear a ſecond Argument from 
Him, if He thought He could maintain his Caſe; but ſeemed to 
think it would be a very difficult Matter to do it. 


Mr. ATTORNEY GENERAL appeared to entertain very little 
Hope of Succeſs: However, He deſired a Day or Two to con- 
ſider of it. But 15 1 


Mr. RxcoRDER now moving “ that the Poſtea might be 
« delivered to the Plaintiff” — 3 


The Attorney General did not oppoſe it. 
And a Rur BE was made accordingly, 


That the Poftea be delivered to the PLAIN TIF. 


Swann verſus Broome. Wedneſday, _ * 
1 „ 8 8 28 Nov. 1764. 
Els came before the Court, upon a Writ of Error from 
the Court of Common Pleas, upon a Common Recovery ſuf- 
fered there, 5 e 


By Conſent, the Error aſſigned was in hic, that the Day of 
the Return of the Writ of Summons was on Sunday the 13th. 
of May 1750: On which ſaid 13th. Day of May, Edward Swann 
the Younger, Tenant in Tail Male, and Vouchee in the Com- 
mon Recovery, DIED without I//ue Male of his Body.“ 


: gy AG AO” _— * 1 — * * 
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On 4d. YFuly 1764, the Caſe was argued, by Mr. Serjeant 
Hewitt for the Plaintiff, and Mr. Walker for the Defendant; 
And on the gth. of November 1769, by Mr. Blackſtone for the 
Plaintiff, and Mr. Serjeant G/ynn for the Defendant. 


Tax Court, from the Beginning, ſhewed a ſtrong In-. g 
clination to ſupport the Recovery, if poſſible. 


The Queſtions were fw: 


111 7, 
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| 1ſt. © Whether the Judgment could relate to the Eſſoin-Day of 
{| « the Term; or to any Day prior to the 1 3th. of May, the Eſſoin- 
[| Pay of the Return.” 


2d. Whether, by Law, a valid Judgment could poſſibly be 
« given on the Day of the Return, being Sunpay.” 


— * - _ 2 _— 9 
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| Tur ARGUMENTS at the Bar were of great Length; and 
i | cvery Authority relative to judicial Proceedings upon a Sunday, 
f | e ranſacked on both Sides: But it would be of no Uſe, now, to re- 
1 port them at large, „ 


1 Lord MANSFIELD now delivered the Reſolution of the 

ll 8 Court, That the Recovery was had; becauſe no Judgment could 

be ſuppoſed to be given before the Death of the Tenant in Tail. 

That this Judgment could not relate to the h Day of the 
« Term; becauſe it could not be given before the Return of the 
« Writ of Summons, which appears by the Record to be 7» the 
« Term. That it could relate only to the Eſoin-Day of the Writ 

, Summons, which was upon a Sunday; On which Sunday, the 
e e v 37%ͤͤ . 


* c * 2 
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i HIS LoRpsn1P alſo gave the Reaſons upon which this 
it Opinion was grounded : Which were ſomewhat to the following 
| Effect. 77 5 8 „ 
it : This is a Writ of Error upon a Judgment in the Court of Com- 
| . mon Pleas in a Common Recovery. The Fact, as it appears upon 
. e the Record, is, That the Writ of Summons was returnable at 
ll. a Return-Day wh the Term: And the Tenant in Tail died 
1 „ « upon the Efſoin-Day of that Return; which Eſſoin-Day hap- 
of 5 ppened on a Sunday.” This is All that is neceſſary to be ſtated. 
1 85 TIhough Common Recoveries are now conſidered as Common 
3 Aſſurances, yet they muſt be conducted and completed accord- 
= ing to certain Ceremonies and Solemnities which bear Analogy to 
11 the Proceedings in real Actions: And the want of ſuch neceſſary 
1 Ceremonies and Solemnities invalidates a Common Recovery, as 
1 much as the Want of a third Witneſs invalidates a Will of Lands. 
1 3 A Judgment relates to the Eſſoin-Day of the Term, unliſi any 
i __ Thing appears upon the Record to the contrary, ſnewing “ that 
1 * the Judgment can not have that Relation.” 
| If the Tenant in Tail was alive when the Judgment was given 


or may be ſuppoſed to have been given, ſuch Judgment is __ 8 
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If not, then it is a bad Judgment, becauſe given after the Death 
of the Tenant in Tail. 


Where it appears upon the Face of the Record, that the Re- 
lation could not be to the Eſſoin-Day of the Term, but to a ſubſe- 
quent Day, the Preſumption of ſuch Relation muſt ceaſe ; becauſe 
it can not poſſibly be ſuppoſed or intended “ that it was given 

« upon that Day, when it appears upon the Face of the Re- 


cord impoſſible that it could be 10. 


Where any ſack Matter is apparent upon the Face of the Re- 
cord, the Judgment then relates only /o far back, as it may, con- 
fſiflently with the Record, be intended or ſuppoſed to relate. 


Ix the Eſſoin-Day of this Writ of Summons had been upon a 

Week-Day, the Judgment would, by Relation, have been a good 

One; becauſe it might then have been intended or ſuppoſed 
« that it was really given upon the Day to which it related. 


But this Eſſoin-Day of the Writ of Summons is upon a Sun- 

day: And from thence the Objection ariſes ; it being inſiſted, on 

the Part of the Plaintiff in Error, “that Judgment could not be 
given upon a Sunday.” ; e 


It is clear, that / the Court could not fit on a Sunday, it would 
be impoſſible for this Judgment to have been given before the 
Death of the Tenant in Tail: For, He died upon that Sunday. 


The ſingle Queſtion therefore is, Whether the Court can fit 
on a Sunday, and give a valid Fudgment. 


No expreſs direct Authority has been cited in Proof of the Af- 
firmative Side of this Queſtion. Thoſe Authorities that have been 
_ urged in Support of it, have been only Argumentative ; from 
- whence ſuch a Concluſion might, as it is ſaid, be drawn. 


Bur the Hiſtory of the Law and Uſage, as to Courts of Juſtice 
ſitting on Sundays, makes an End of the Queſtion, _ 


| ANCIENTLY, the Courts of Juſtice did fit on Sundays. 


The Fadi of this, and the Reaſons of it, appear in Sir Henry 
Hpelman's Original of the Terms. 7 


It appears by what He ſays, That the Ancient Chriſtians prac- EEE 
tiſed this. In his * Chapter of Law-Days among the firſt Chril- e. 3, p. g. 
tians, uſing all Times alike, He fays, “ The Chriſtians, at rſt, 


| 
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* uſed all Days alike for hearing of Cauſes ; not ſparing (ns it 
„ ſeemeth) the Sunday it ſelf.” They had two Reaſons for it. 
One was, in Oppoſition to the Heathens ; who were Superſtitious 
about the Obſervation of Days and Times, conceiving ſome to be 
ominous and unlucky, and Others to be lucky: And therefore 
the Chriſtians laid aſide a// Obſervance of Days. A ſecond Rea- 
ſon they alſo had: Which was, by keeping their own Courts 
always open, to prevent * Suitors from reſorting to the 
"Heathen Courts. 


—— 


V. c. 4. But in the Year 517, a * Canon was made, ** Quod nullus 
5 „ iſcopus vel infra poſitus die Dominico Cauſas judicare præ- 
| „„ „ fſumat. And this Canon (for exempting Sundays) was ratified 
{| in the Time of Theodo/ius; who fortified it with an Imperial Con- 
f ſſtritution: © Solis die, (quem Dominicum rectè dixere Majores, ) 

omnium omnino litium et negotiorum quieſcat intentio.” The 
= Whole Canon is alſo decreed verbatim, in the Capitulars of the 
1 . Emperors Carolus and Ludovicus. 


1 There are likewiſe ſeveral other Canons taken Notice of, in 
= kv. e. g. | Spelman's Original of the Terms. t One of them was made in 
ql! 5 N the Council of Tribury, about the Year 895: Nullus Comes, 
1 | | cc Nulluſque omnino Secularis, diebus Dominicis, vel Sanctorum 
V « in feſtis, ſeu Quadrageſimæ, aut Jejuniorum, Placitum habere, 
1 * ſed nec Populum illo præſumat cohercere.” Another of them 
was made in the Council Erpfurd in the Year 932; and after- 
wards became general, upon being taken into the Body of the 
Canon Law, by Gratian: And Sir Henry Spelman takes it, He 
fays, to be One of the Foundation-Stones to our Terms. Pla- 
« cita ſecularia Dominicis vel alijs feſtis diebus, ſeu etiam in 
«© quibus legitima Jejunia Wee Were ſecundum Canonicam In- 
« ſtjitutionem minime fieri volumus.” It goes on, and appoints 
Vacations. But theſe Vacations were enlarged by the Council of 
St. Medard: - Decrevit Sancta Synodus, ut a Quadrageſima uſque 
« ad Octavam Paſchæ, et ab Adventu Domini uſque ad Octavam 
66 Epiphaniz, necnon in Jejunijs quatuor temporum, et in Li- 
* tanijs majoribus, et in diebus Dominicis, et in diebus Rogati- 
onum (niſi de Concordia et Pacificatione) Nullus ſupra facra 
«+ Evangelia jurare præſumat. By which Expreſſion is meant, 
that no Cauſes ſhould be tried, or Pleas holden, on thoſe Days. 


tV.c.7,8 Theſe Canons were received and adopted by our Saxon Kings. 

14 5 And Edward the Confeſſor made the following Conſtitution : j 

22 _« Ab Adventu Domini uſque ad Octabas Epiphaniæ, Pax Dei 
| V. Leg Ed. ce et Sanctæ Eccleſiæ per omne Regnum ; Similiter, a Septuage- 

e an uſque ad Octabas Paſchæ; Item, ab Aſcenſione Do- 
mini uſque ad Octabas Pentecoſtes; Item, omnibus diebus 

#0 ; % quatuor temporum; Item, omnibus Sabbatis ab Hora nona, 
1 | 2 4 | ith © 40 


6 
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Theſe Canons and Conſtitutions were All confirmed by William 


the Conqueror and Henry the Second; ® and ſo became Part of* V. < 10. 
ves 


the Comman Law of England. p Haq 125 


Afterwards, in ſucceeding Times, there happened ſeveral Alte- 
rations and Relaxations. The Statute of Weſtminſter the + firſt, + 3 Ed. 1. 
and other Statutes, were made to this Purpoſe ; And Uſage, or © 5": 

| perhaps poſitive Laws not now extant, diſpenſed with other Days 


that were formerly unjuridical. 1 
The Mirrour of Juſtices 4 ſays, © Abuſion eſt que tient Pleas t e. 5. C.. 4 

« per Dimenches, ou per auters jours defendus, ou devant le Soleil} e. 111. 1 
« levie, ou noctantre, ou in diſhoneſt lieu.“ + 
Lord Coke, in his 2d. Inſtitute, p. 264. commenting upon 1 
TW. I. c. 51. ſays, In the Common Law, there be Dies juridici, Ht 
and Dies non juridici. Dies non juridici ſunt Dies Dominici, A 
« the Lord's Days, throughout the whole Year.” 5 
In Dyer 168. pl. 17. upon a Judgment given in the Common f 
Pleas in a Scire Facias upon a Recognizance, Error was aſſigned bi 
in that the Teſte of the Scire Facias was upon a Sunday, which is 1 


not Dies juridicus in Banco; the Teſte being the 28th. of No- [ 
vember, which happening that Year on Sunday, the Term did 1 
not end till the 29th. . e 


In Sir William Jones 156. Becloe v. Alpe, upon an Information 
in the Exchequer, for ingroſſing Butter and Cheeſe, contrary to 
the Statute of 5, 6 E. 6. and a Verdict and Judgment againſt the 
Defendant, and a Writ of Error brought by Him in the Exche- 
quer Chamber to reverſe it, and a Reference of it by the Court to 
Hutton and Jones; The firſt Error aſſigned was “ that the In- 
« formation was exhibited in Court on the 13th. of October, 
„ which, in that Year (20 Fac. 1.) was a Sunday and therefore 
not Dies Furidicus,” But it was reſolved by Hutton and Jones, 
« that it was good: For, although it was not Dies Juridicus for 
the Award of any Judicial Proceſs, or to make an Entry of any 
Judgment on Record, yet it was good for accepting an Infor- 
% mation upon a Special Law; (of which Kind of Informations 
many Precedents were ſhewn.) And upon Hutton's delivering 
his own and Fores's Opinion to the Court, they affirmed the firſt 
Judgment, notwithſtanding the Errors. But at the fame Time 
that theſe two Judges held it good for accepting an Information 
upon a Special Law, they faid, ** that Sunday was not a Dies us 
PART IV. Vor. III. 7 Pe e wridicus 
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5 &« ridicus for the awarding of any Judicial Proceſs, nor for enter- 
ing any Judgment of Record.” The awarding of Proceſs, and 


the giving of Judgment, are Judicial Acts; and therefore. can not 
be ſuppoſed to be done, but whuſt the Court i 18 actually ſitting. 


11 


As to WRITS being returnable on Sundays— 


Writs were formed in thoſe Times when the Courts of Juſtice 
-might ſit on Sundays: And theſe antient Returns, which were 
not improper when the Writs were firſt formed, have continued 

ever ſince, without being altered in ſucceeding Times. The Ca- 
nons did not at all interfere, ſo as to make any Alteration in them: 
For the Canons extend their Prohibition no further than againſt 
awarding Proceſs and giving Judgment, and ſuch like Act, of 
Court, on Sundays. So that the Writs have continued in their 
primitive Form: But 20 Bu/ineſs can be done by the Court, 74 
Monday. The Day of their being actualij returned, is therefore 
as certainly known, as if the Writs were made returnable on 
Amun. 


1 1t2- Herbert, in his Nature Seda ier ha Writ de Mar- 8 


hs Old Edi- rantia Diei, * (to excuſe the Default of Appearance in Court at 
tion, p. 17. 


New Edition, the Day aſſigned, on Account of being in the King's Service on 


5. 36. that Day,) ſpecifies One of thoſe Writs in theſe Words“ Rex 


„ &c. Sciatis quod A. fuit in Servitio noſtro die LN in Cra/ſ- 


tino Quinden' Paſche proxim' præterit; ita quod eo die intereſſe 
66 non PR gn | eſt inter &c. 


In 12 Edw. 4. 8. b. pl. 22. upon a Demurrer, in an Action 
of Treſpaſs brought by the Prior of Lantony, Pigott ſaid © If the 
Day of a Return, Hcilicet the Quarto die, falls in die Dominica, 
cc no Court ſhall be HOGen, but in the — . 13 


. to me Practice of giving Notice * to appear on the Suns 
"oo "0-7 


"The Anſwer is, That il the S did fit upon Sundays, 
the Notice mult follow the Practice then in Uſe; and muſt, of 
Conſequence, be given for appearing on the Sunday: But now, 
that old Practice “of their actually fitting upon Sundays” being 

altered and at an End, theſe Notices muſt neceffarily relate to the 
Monday, when the Courts do fit, and before which Day they can- 
not fit ; and therefore the Defendant can't be miſled by having 
Notice given Him “eto appear on the Sunday. 


As to the Obſervation, © that the Courts of Juſtice have never 
b been reſtrained by A# of Parliament, from — * on Sundays; 
4 256 and 
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« and that the 29th. of C. 2. c. 7. does not extend to giving 
« Tudgments'— | 


It was needleſs to reſtrain them from it by Act of Parliament. 
They could not do it, by the Canons anciently received, and 
made a Part of the Law of the Land: And therefore the reſtrain- 
ing them from it by Act of Parliament, would have been merely 
nugatory. But Fairs, Markets, Sports and Paſtimes, were no? 
unlawful to be holden and uſed on Sundays, at Common Law: 
And therefore it was requilite to enact particular Statutes, to pro- 
hibit the Uſe and Exerciſe of them upon Sundays, as there was 
Nothing elſe that could hinder their being continued in Uſe. 


In Mackalley's Caſe, in 9 Co,“ Tt was objected, that Sunday * V. p. 66. b. 
« is not Dies Furidicus; and therefore no Arreſt can be made in | 
„ jt: And every One ought to abſtain from ſecular Affairs upon 

« that Day.” But it was anſwered and reſolved, that no Fu- 
« dicial Act ought to be done in that Day: But miniſterial Acts 

% may be lawfully executed in the Sunday.” E: 


It has been ſaid, that a mere ideal Relation to Sunday could 

« not come within the Notion of a Profanation of the Day; As 
« it is only a Fiction of Law, not founded upon an actual Fact 
« of the Court's really fitting and giving Judgment upon that 
„ : VVV 8 7 


But the Anſwer to this, is, that if it be impaſſible for 'the Court 
to /t on a Sunday, then there can be no ſuch Relation: For, an 
abſolute Impoſſibility can not be ſuppoſed. 


It has been faid, * that the Tenant in Tail had done ae | 
o. Was eſſential for Him to do 2 The Reſt Was only Form.” 


The Anſwer 15—The Law requires, as efſent:ally neceſſary to da- 
| tidate a Common Recovery, certain Forms, Solemnities or Cere- 
monies that have Analogy to real Suits: It makes theſe Requi- 
| fites abſolutely and eſſentially neceſſary to the Completion of it. 
And fill it is completed, it is no Recovery, no Conveyance : The 
Tenant in Tail has not regularly and properly executed the Con- 
veyance by which he would cut off the Intail, defeat his own Iſſue, 
and bar the Remainders. A Conveyance not properly executed 
is the ſame as no Conveyance at all. Here, He died before the 
Return of the Writ of Summons, and before he, either did or 
could appear to it: For, though the Writ is, in Words, made 
returnable on the Sunday, yet, as the Court could not fit on 
Sunday, He could not poſſibly appear to it before Monday. 


On 
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Mich. Term 5 Geo. 3. B. R. 
On the Face of this Record, it is manifeſt, that the Tenant in 
Tail could not have appeared till Monday: And no Judgment 
could be given againſt Him til He had appeared. It is impoſſi- 
ble therefore that this Judgment could be given before Monday. 
But He died on Sunday. Conſequently, the Judgment appears to 
have been in fact given after the Death of the Tenant in Tail. 


Wr are very ſorry to find Ourſelves ohiged to reverſe a Com- 
mon Recovery, upon ſuch an Objection to it: And We have 
ſttruggled hard, to try if it could, by any legal Means, be ſup- 

ported. But, notwithſtanding our Inclinations to ſupport it, We 
can not help declaring our Opinion, “ That, in Point of Law, 
this Judgment is ERRONEOUs, and ought to be reverſed.” 


JuDGMENT REVERSED. 


A Writ of Error was brought in Parliament upon this Judg- 
ment: And after hearing it, upon the 2d. of May 1766, the 
Lords propoſed the following Queſtion, which was put to the 


Judges, vis. 
Whether the Recovery is good or erroneous; The Return- 
„% Day of the Writ of Summons being on Sunpay the 13th. 
Day of May; on which Day, Edward Swann the Younger died.“ 


Tur LorD CHIET BARON delivered the unanimous Opinion 
of the Judges, ** that the Recovery is ERRoNEOUSs,” “ 
Or D RED AND ADJUDGED, That the Judgment of the Court 
of King's Bench be AFFIRMED; And that the Record be remit- 
ted; to the End ſuch Proceeding may be had thereupon, as if no 
| ſuch Writ of Error had been brought into this Houſe. 


The End of Michaelmas Term 1704, = G. K 
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Timmins verſus Rowliſon. 
= \ HIS was a Caſe reſerved from the laſt Lent Aſſes for 
= : the County of Stafford. 


It was an Action i in Replevin, for taking the Plain- 
| Fig 8 Goods, Cattle, Se. 


| The Defendant avowed; firſt, For that He was ſeiſed i in Fee, 
of the Locus in quo: And that the Cattle were Damage: feaſant 


Friday, 28 
Jan. 1765. 


there. Secondly, That the Defendant was ſeiſed in Fee; And 
on 6th. April 1760, demiſed to the Plaintiff for one Vear from 
the 5th. of the ſame Month of April, at the yearly Rent of 191. 
10g. payable Half-yearly, on 1oth. October and pth. April: FA 
that the Plaintiff entered, and held under that Demiſe till the 5th. 
of April 1761. That before the ſaid 5th. of April, to wit on 
the iſt. of January 1761, the Plaintiff gave Notice to the De- 
fendant, that he would quit and deliver up Poſſeſſion of the 


Premiſſes on the ſaid 5th. of April 1761: But He did not quit, 


. purſuant to ſuch Notice; but held over 7 il the 1oth. of Ofober 


in the ſame Year. That the yearly Value of the Premiſſes was 


19“. 10s. And fo avows for 19/. 10s. being double the Value 
of the Premiſſes for Half a Year ended upon the ſaid 1oth. of 


October 1761. 


The Plaintiff, in Bar to the frf Part of the Avowry, pleaded 
a Demiſe from the Defendant, of the Locus in quo, for One Year 
from the 5th. of April 1760; and fo from Year to Year, as long 


as Both Parties ſhould pleaſe: Under which Demiſe, he right- 


fully put in his Cattle, and placed his Goods and Chattels there; 
And the Defendant wrongfully took them. AXD as to the ſecond 


Part of the Avowry, He plcads the like Demiſe ; and traverſes 
ParT IV. Vol. III. 5 B e 
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ee that He gave Notice to the Defendant to quit and deliver up 


« the Poſſeſſion of the ſaid Premiſſes on the ſaid 5th. of April 


«© 1761, as is alledged in the ſaid Avowry. 


The AvowanT, by his Replication to the fir? Part of the 


Plaintiff in Replevin's Plea in Bar to the Avowry, denies that He 


demiſed to the Plaintiff in Replevin, in the Manner therein men- 


tioned : And Iflue was joined thereupon. And as to the ſecond 
Part of the faid Plea in Bar, He takes Ifſue upon the Traverſe. 


'The Cauſe was tried, as above. And 


It appeared in Evidence, at the Trial, That the Plaintiff held 


the Premiſſes for One Year, from the 5th. of April 1760; and 


ſo from Year to Year, as long as both Parties ſhould pleaſe ; but 
that ſuch Demiſe was only by Paro/: And that the Notice proved 
to be given by the Plaintiff to the Defendant © to quit on the 


« «th. of April 1761,” was only a parol One, and not in Writing. 


A Verdict was found for the Plaintiff, on the firſt Iſſue; and 
for the Defendant, on the ſecond Iſſue (as to the Notice to quit, ) 


| ſubject to the Opinion of this Court, upon theſe Queſtions— 


iſt. Whether the Plaintiff was liable to pay double Rent for 


not quitting, after having given a Notice to do ſo, by PaRoL 
e 5 „„ 


⁊2dly. Whether, as the Plaintiff held under a Paro Demiſe, as 
Tenant from Year to Year, this is /urh @ Halding as is within the 


Statute of 11 G. 2. c. 19. /. 18. ſo as to ſubject the Plaintiff to double 
Rent, for his not quitting after having given Notice * that he 


<< would do ſo. - 


This Caſe was firſt argued on Treſday the 1 3th. of November 


laſt, by Mr. A/hurſt for the Avowant, and Mr. Stowe for the 


Aft. Point. 


Tenant (the Plaintiff in Replevin;) and again now, by Mr. Price 
for the Avowant, Mr. Serjeant Nares for the Tenant, the Plain- 
tiff in Replevin. | 15 


For the Defendant or Avowant, Caſes were cited to prove that 
Statutes ought to be conſtrued /herally; and that the Conſtruction 


| ſhould be extended beyond the Words of the Preamble, in order to 
advance the Remedy and ſuppreſs the Miſchief. 


Here, the particular Miſchief was the Inconvenience to Land- 


lords, when their Tenants would not quit, after the Landlord 


had agreed with Another Tenant. 
The 


4 


8 


The double yearly Value under the Act of 4 G. 2. 7. 28. ig* V. Seck. 1. 
payable upon Notice given by the LAN DLORD;; and mult he ſued 
for. The double Rent under the 11 G. 2. c. 19. is upon Notice t V. Ses. 18. 


given by the TENANT; and may be levied, ſued for, or reco- 
vered, in the ſame Manner as the former Rent. 


Wy herefore this latter Act means to remedy a ſubſtantive Miſ- 

chief, ariſing from a Breach of Faith in the Tenant. It is not a 
mere mutual Remedy given by this Statute, upon the T; enant's 

Notice, as it was by the former, upon the Landlord's Notice. 


The Act af 8 Anne, c. 14. is allo in Firvat of Landlords. 


This A& of 11 C. 2. c. 19. is not confined to the Caſe of 
' thoſe Leaſes only, wherein the Tenant has Liberty to quit at the 


End of 7, 14, or 21 Years: It is general, Fc In Cale | any Tenant t V. Sed. 18. 
« or Tenants ſhall give Notice Sc.” 


The preſent Caſe i is a Notice by the Te enant. A 1 can 
not oblige his Tenant to give the Notice in Writing: Therefore 
Notice by Parol muſt be within the Remedy intended. And here 


was Parol Notice given by the Tenant, of . Vet the 
| Tenant did not quit. 


5 ad. Point. Whether this, being a Leaſe by Parul, be fuch a 2d. Point. 
Holding as is within 11 G. 2. c. 19. 918. 
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This 18 deadly a Leaſe and a Holding within this Act. 


It is not neceſſary that a Leaſe ſhould be a Ded. Leaſe” is 
ſynonymous to © Demiſe.” Litt. & 57. They cited alſo 1 Strange 


651. Ryley v. Hicks and Sheppard $ Touchſtone of Common 
Aſſurances. 


It may be objected, i That this being a ua Statute, It ought 
« not to be extended by Intendment.” 


But! it is pro Bond Pablico; and a ſhall be extended by 
Equity. Plowd. 36. b. expreſsly. 2 Int. 648, 649. (an Expo- 
ſition upon 2 Ed. 6. c. 13. of Tithes;) where the Caſe of Heale 
v. Spratt is cited: Which was adjudged to be Fraud and Guile 


within that Act; although he juſtly divided the Tithes within „ 
the Letter of = | 4 


This is a Lr ASH, both within the Words and Meaning of this 
Statute. The Words are —“ the Premiſſes by Him Her or 


4 „Them 
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xt. Point. 


« Them holden”: And it means to advance the Remedics of of 
Landlords. 


Por the Plaintiff ! in Replevin, it was inſiſted, that all Acts of 


Parliament relative to the ſame Subject muſt be conſtrued foge- 


ther: And it muſt be ſuppoſed, that the Parliament had the for- 


mer in view, When they made the latter. 


The 11 G. 2. c. 19. was made in pari materia with 4 G. 2. 


e. 28. Therefore they muſt be conſidered together, as One © 
| Law or one Syſtem of Laws. The Title of each is alike, very 


nearly. 


The former Act (4 G. 2.) requires Notes in Writing. There- 


fore, on the ſecond Act (11 G. 2.) the Notice ought alſo to be 


in Writing. The Words of this latter Act are—* at a Time 
mentioned in ſuch Notice; and © at the Time conTained | 
in ſuch Notice”: Which Words ſhew, that the Parliament 


muſt have meant © that it ſhould be a Notice 12 Writing.” The 


Words“ ſhall from thenceforward Pay —alſo ſhew this; be- 


cauſe it amounts to a new Contract: It virtually makes a new 


Demiſe, from the Time of holding over; and gives the fame 


Remedy as for the old Rent. Therefore it is right and reaſon- 


able, that it ſhould be 1 in Writing, as being liable to no Incer- 


: tain ty. 


Paro Notices muſt be attended with very g great Inconvenience; - 


and _ be extremely a d: Huli 4% prove. 


Requiring a written Notice would be better both for Landlord 


g and Tenant: It would give the former a clearer Proof; and make 
the latter more cautious. 


8 prove « that theſe two Statutes muſt be conſtrued together,” 


they cited 1 Ventr. 246. and Wallis v. Hodſon, before Lord 


; . ante, 
Pt. 4. Vol. 1. 


b. % 


2d. Point. 


Hardwicke, 24 N 1740. and Rex v. Toxdale, Hil. 31 G. 2. 
B. 1 


As to che 2d. Point—They inferred from the Words in the 


Preamble Landlords whoſe Tenants have Power to determine 


« their Leaſes by giving Notice to quit the Premiſſes by them 
« holden,” That the Legiſlature had in view only ſuch Tenants as 


have, by a Clauſe frequently inſerted in Leaſes, an expreſs Power 


to quit, at the End of 7, 1 I, or 14 Years, upon giving Notice to 


their Landlords. 


Lord 


12 — 
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Lord MAnsFIELD, upon the firſt Argument, ordered it 
to ſtand for another; becauſe it was a ne w Queſtion. 


Ulterius Concilium. 


His LoRDSHIP, after the ſecond Argument, declared, 
that He had no Doubt of the true Conſtruction, on the Homies 
Argument. | | 


The Rule that has been mentioned, of conſtruing Acts of Par- 
liament made in pari materia, 18 right: AR of them ought to be 
conſidered as One ron. 


But on conſidering both theſe Acts together, it will appear, 
that though the Caſe intended to be provided againſt under the 


former Act, is both inconvenient to the Landlord, and unjuſt and 
vexatious in the Tenant; Yet on the latter Act, the Caſe is till 
fironger againſt the Tenant, as being more vexatious, where He 


Himſelf gives the Notice and then W from it. 


And as it 1s notorious, that an rok ulte Quantity of 1 Land is hol- 
den in this Kingdom, without Leaſe ; Therefore it is an exten- 
ſive Caſe, and proper to be remedied. | 


In the 4 G. 2. the Proviſion was for thoſe Caſes where the 
Landlord gave the Tenant Notice to quit. This of the 11th of 
G. 2. provides for the Caſe of the TExNAanT's giving his Land- 


lord the Notice of his Intention to quit, and not delivering up 
Poſſeſſion according to it. The Title of the Act is almoſt the 


fame as the former, One is © for the more effectual preventing 


% Frauds committed by Tenants, and for the more ealy Reco- 


% very of Rents c: The Other, “for the more effectual ſecu- 


« ring the Payment of Rents, and preventing Frauds by Tenants.” 


There is no Reaſon to confine this Power given to Tenants by 


the latter Act, of quitting their Leaſes upon Notice, to written 
Notices, The Words of it are general: This Act does not ſay, 
that the Notice ſhall be in Writing. The Legiſlature were then 


conſidering the former Act, which was tied down to a Notice in 
Writing, to be given VEN the Landlord : But they purpoſely left it 


out here. 


It is lid, « that Parol Notice may be very difficult to prove.” 


But the Difficulty of Proof of a Parol Notice is not a ſufficient 


Anſwer: For here, the Notice is in fact traverſed and proved. 


Pant IV. Vor. 11. „„ m Tis 
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Tis clearly within the Words; and tis alſo within the Mean. 
ing, and within the Reaſon of the Act; and within the _ 
of the Caſe, 


Mr. juſtice W1LMOT concurred; and was of the ſame 
Opinion, He ſaid, at the firſt Argument. 


The iſt. Queſtion i is, Whether the Tenant $ Notice muſt be 
in Writing. | | 


we The 14 Queſtion is, Whether this is ſuch a Tenant as to be 
ſubject to pay a double Rent for not quitting after He has given 
the Notice. 


Firſt. The Act of the 11th Vear of the late King! is penned 
differently from that of the 4th; and ſeems to have been de/igned 
to lay a leſs Reſtraint upon the Notice to be given by the Tenant, 
of his Intention to quit, than the former Act had laid upon the 
Landlord, in obliging Him to give Notice: in 5 to Nis Te- 
nant * to deliver Poſſeſſion.” 


This different penning will appear, if you compare the Ag 
8 Wgether. - e 


The 8 does not give double the Rent, as the latter does; 
but < double the yearly VALUE of the Eftate'; be the Rent what 

it will: (Double the Rent might not have been an Equivalent.) 
And for that Reaſon, it was neceſlary that it ſhould be recovered 
; ”— Aclion, and not by D: fireſs. = 


The 8 is worded—*« after. Dad made, wad Notice in 
„ Writing given.” And the Reaſon is much ſtronger, for obli- 
| ging the Landlord to give Notice in Writing, than for obliging 
the Tenant to do ſo: For Landlords generally can write; Tenants, 
in the Country, very ſeldom can. And there are other good 
Grounds for requiring the Landlord's Notice to be in Writing, 
5 which do not hold with regard to the Tenant's Notice. 


The Eaſe or the Difficulty of proving is juſt the ne,” be it 
the One's Notice, or the Other's. | 


It has been Grid, that the Expreſſions of « mentioned in the 
4 Notice,” and contained in the Notice,” ſhew that the Le- 
giſlature meant a Notice in Writing. Now the Word“ mentioned” 


is equivalent to contained” in fuch Notice. But neither of them 


prove that the Notice muſt neceſſarily be im Writing. 
4 One 
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One Notice is expręſely required to be in Writing: The Other, 
purpoſely (1 believe) not required to be in Writing. 


Secondly—As to the Queſtion whether hie Claſs of Tenants be 
within the Act of 11 6. 2. c. 19. Section the 18th. 


1 think them both within the Promebile, and the enatting Part 
of this Section. I ſhould not have confined it to the Preamble, 
even if it had been ſo reſtained as has been urged at the Bar, when 

the enacting Clauſe was general: But the Preamble is not fo re- 


ſtrained, as has been ſuppoſed ; nor will the Inference hold, that 
has been drawn from it. 


In the Country, Leaſes at t Will, in the fic? ry Notion of 


a Leaſe at Will, being found extremely inconvenient, exiſt onl 
notionally; and were ſucceeded by another Species of Contract, 


which was leſs inconvenient. At firſt, it was indeed ſettled to 
be for a Year certain: And then, the Landlord might turn the 
Tenant out at End of the Year. It is now eſtabliſhed, that if a 
"Tenant takes from Year to Year, Ether Party muſt give a rea- 
ſonable Notice, before the End of the Year; though that reaſon- 


able Notice Varies, according to the Cuſtom of different Counties. 


This Practice, eſtabliſhed by Judges upon Clrcuita, does make 


them Tenants having Power to determine their Leaſes, by giving 
Notice to quit,” in the Words of the Preamble.* And it is im- 

material, whether the Leaſe be for One, or more Years; or in 
Writing, or not in Writing. But the Words of the enacting 


Clauſe are much more large and liberal: The Words there uſed 


are—* In Caſe any Tenant or Tenants ſhall give Notice of his 
« her or their Intention to quit the Premiſſes by him her or them 
„ holden, at a Time mentioned in ſuch Notice; and ſhall not ac- 

* cordingly deliver up the Poſſeſſion thereof at the Time in ſuch 
&« Notice contained; that then, &c.” It is, clearly, equally 


within the Miſchief intended to be remedied : And, I think it 
is within the Words of the Preamble. But, at leaſt, it is within : 


both the Words and Meaning of the enacting Clauſe. 


Therefore I am of Opinion, that the Landlord muſt have the 
double Rent. 


Per + 3 che DerENDANT have the Poſtea, 


In Order to enter up his Judgment. 


* See g 11. 


+ Mr. ]. De- 
nifon and 
Mr. J. Yates 
were Both of 
them abſent. 
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* P © N ſhewing Cauſe againſt a Manpamus “ to appoint 


Peart and Another ver ſus Weltgarth and Another. 


« four Overſeers for the WHoLE Pariſh of Stanhope in the 


„County Palatine of Durham,” The Queſtion was, Whether the 
ſeveral Diſtricts within it were One entire Pariſh Townſhip and 


and. of Right ought to have One ſoint Appointment of Overſeers 


Village, within the Intent and Meaning of the ſeveral Statutes 
made for the Relief of the Poor ; and for that Purpoſe have had 


of the Poor, for the joint Relief and Maintenance of the Poor 


in and throughout the Pariſh: Or, Whether the ſaid ſeveral Di- 


ſtricts, being divided into fix ſeparate Conſtableries, conſtituted 


four diſtinct and ſeparate Townſhips or Villages, within the In- 
tent and e of 13, 14 Car. 2. c. 12. 8. 21. 


It was, by Conſent of the Parties, tried upon a feigned Iſſue 


at the laſt Aſſizes at Durham: And a Verdict was found for the 
Plaintiffs (with 1s. Damages and 40s. Coſts) 8 to the 1 


nion of this Court — the n Caſe. 


Caſe— That from 43 Eliz. to 9 G. 1. (172 3 The Pariſh of 
Stanhope had one joint Appointment of Overſeers of the Poor of 
the ſaid Pariſh; and during all that Time, the Poor of the ſaid 


Pariſh were jointly relieved and maintained by entire and Ara 
: Rates upon the whole Pariſh. | 


During the Time abovementioned; there were 4 Church: War- 


dens, and 4 Overſeers of the Poor; which 4 Overſeers were re- 
| ſpectively nominated out of each of the four Quarters or Diſtricts 
within the faid Pariſh called Foro Quarter, Newlang/ide Quarter, 


Park Quarter, and Stenbope Quarter; viz. One out of Each of . 


Warden and one of the ſaid Overſeers who collected the Poors 
Rates in the Quarter or Diſtrict wherein they reſpectively reſided; 
but the Money collected by the ſeveral Church-Wardens and 

Overſeers was levied under One entire Aſeſſment upon the whole 
Pariſh, and carried to One general Fund, and was applied to dhe 


theſe Quarters: And in each Quarter, there was one Church- 


Joint Relief of. All the Poor of the ſaid Parith. 


The Pariſh is 20 Miles in Length, n Eaſt to Weſt; and 


8 Miles, at a Medium, in Breadth. The Park Quarter is One 
diiſtinet Conſtablery; The Foreſt Quarter, One; and the San! o pe 


Quarter, One: And the Neu landſide Quarter conſiſts of 3 Con- 


ſtablerier; But theſe three Conſtableries compoſe and are conſidered 


as One Quarter only. 
2 ON 


Hilary Term 5 Geo 3. B. R. 161 


— 


1 


6 


ON 17th. Juby, 9 G. 1. at the General QUARTER SESSIONS 
holden at the City of Durham, in and for the County of Durham, 
it was ordered, that the ſeveral Townſhips or Conſtableries of 
« Stanhope, Fofterley, Newlandjide, Eaftgate, and Weſtgate ſhould 
« ſeparately maintain their own proper Poor.” 


This Order of Seſſions was thus prefaced “ Foraſmuch as this 
« Court has been moved by and on the Behalf of the Townſhi 
« of Stanhope, and allo of the ſeveral Townſhips and Conſtable- 
« ries of FoSTERLY, Newl/and/ide, Eaſigate and Weſtgate within 
the Pariſh of Stanhope, That Each and Every of them ſhould 


« and might maintain their reſpective and proper Poor diſtinctly 


« and ſeparately from Each Other and from any other Part of 
« the Pariſh of Stanhope; But the faid Motion being oppoſed 
« by the Conſtablery of FokREsT Quarter within the ſaid Pariſh 
« of Stanhope, but not by any other Part of the ſaid Pariſh ;” 
Now, after hearing Counſel, It is ordered, [ut ſupra:] Unleſs 
Cauſe be ſhewn to the contrary, by the Conſtablery of Fox RES 
Quarter, at the next Seflions. th 


From that Time, there have been ſeparate Appointments of 


Overſeers of the Poor for each of the ſaid four Quarters or Di- 
| frifls; and Each of the ſaid Quarters maintained their own Poor 
ſeparately; excepting that about 12 Years ago, Two Townſhips 
or Conſtableries called Biſhopley and Foſterley, within Neulandſide 
Quarter, ſeparated themſelves from the Reſt of that Quarter, and 

have ever ſince had ſeparate Overſeers, and maintained their own 
Poor ſeparately. 1 On. A 


The Caſe further ſtated, that Orders of Removal had from Time 
to Time been made fince the Year 1729 to the Year 1701 (ex- 
clufive of each of thoſe Years) for the Removal of poor Perſons 
from one of the ſaid Quarters or Diſtricts # Another; and Appeals 
made by one Quarter againſt Another, concerning Orders of Juſ- 
tices relating to the Poor of Each. 


The Queſtion was genera/—** Whether the Plaintiffs were in- 


te titled to recover.” But the particular Queſtion debated, was — 
Whether the ſeveral Places: or Diſtricts were One entire Pariſh 
Townſhip or Village; Or, whether the ſaid ſeveral Places, being 
divided into Six ſeparate Conſtableries, conſtituted four diſtinct and 
ſeparate Townſhips or Villages within the 13, 14 C. 2. Cc. 12. 


Tuis Caſe was firſt argued on Tueſday 20th. November laſt, by 
Mr. Falter, for the Plaintiffs ; and Mr. Daw/on, for the De- 
fendants. i | 
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Mr. Walker argued againſt oo Diviſion of this Pariſh into ſe. 
parate Townſhips. 


He ſtated the 21ſt. Section of 13, 14 C. 2. c. 12. which directe, 
that in the Counties of Durham &c, where, by reaſon of the 
Largeneſs of the Pariſhes, they cannot reap the Benefit of the Act 
of 43 Elix. c. 2. the Poor within every Townſhip or Village ſhall 
be maintained and ſet on Work within the reſpective Townſhip 


and Village; and there ſhall be yearly choſen, according to 43 E/iz. 
c. 2. two or more Overſeers of the Poor within every of the ſaid 


Townſhips or Villages, who ſhall execute all the Powers for Re- 
lief of the Poor within the ſaid Townſhip or Village, as the 
ſaid Act directs. 


And He :nfiſted, that in order to intitle themſelves to a Diviſion, 
it muſt be ſhewn, © that the Pariſh was ſo large, that they could 


not otherwiſe have the Benefit of the 43 Eliz. c. 2.” To prove 
this He cited Rex v. Juſtices of Midaleſex, relating to the Inha- 
bitants of Sr. Pancras and Kentiſh Town, Tr. 1754. B. R. And 


he mentioned a Caſe of Eaſt and Weft Bradſield near Sheffield, in 


| Yorkſhire: And he faid, that in Wolſingbam Pariſh, (the next 
Pariſh to this, and under the ſame Circumſtances of ſeven Con- 
ſtableries,) a Diviſion was made by Conſent; not by an Order of 
Seſſions. 


It does 1 not appear that this Pariſh cannot have the Benefit of 
43 Elis. c. 2. The N rather appears. 


There ate 10 Fee to warrint this Diviſion; nor can it be ſup- 


ported under the 13, 14 C. 2. The Seflions had no Power to make 


it. Neither the Seſſions nor the Court have Power to make a 


Diviſion, but upon Facts which ſhew the Pariſh to be fo large 
that it cannot have the Benefit of the 43d. of Elig. It ſhall be 


preſumed * that that Act way be put in Force'; 1 valeſs the con- 


. trary — 


le added, that it comes out, upon Experience, that Paritfies 


are 790 ſmall, rather than too large; and that the Legiſlature ſhould | 


rather, upon Principle, collect (cyera] into One, than divide One 
into ſeveral Parts. 


Mr. Dawſon, contra, irgucd for the Diviſion ; Premiſing that 


the pretent Point has never been en determined. 


The Queſtion 3 upon 13,14 C. 2. c. 13. TOY 22. and 
_ = 7 


43 Elix. c. 2. 
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The Plaintiffs ought not to recover: Becauſe, iſt. The Pariſh 


7s fo large as to be within theſe Statutes ; and 2dly. The Seſſions 
had a Power to make this Diviſion. 


Firſ.— Though it is ſtated “ that this Pariſh was One entire 
„ Pariſh from 43 Elix. till 9 G. 1.“ Yet it is alſo ſtated, that 

there were 4 Church-Wardens and 4 Overſeers; One out of Each 
Quarter. Indeed it is not expreſsly ſtated, That it is a poprlors 
« Pariſh.” But this ſufficiently appears by the Circumſtances : 


And it appears that it was fo, at the Time of making the AQ of 


43 Elig. 


The preſent Order of Seſſions was made 9 G. 1. for the e 
Divigons of this Pariſh to maintain their own Poor, unleſs Cauſe 
was ſhewn by the Conſtablery of Forreſt Quarter at the then next 
Seſſions. No Cauſe was ſhewn: And they have acquieſced under 
that Order, ever ſince; and have, now, maintained their Own 


Poor /e fe peroey for 40 Years. 


As to the Caſes . on the oak Side—Rex v. The 


| Juſtices of Mrddleſex, relating to the Inhabitants of Sz. Pancras, 


was for a Mandamus to appoint Overſeers for the North Diviſion 
of Kentiſh Town: But the Mandamus was denied; becauſe it ap- 


peared « that the Parith cold reap the Benefit of the 43 Els.” 
And it did not appear, that the North Diviſion of Kenti/h Town 
was a Townthip or Vill. As to Bradfie/d Caſe—No Order of 


Seſſions was made there, or any Thing done to ſupport a Divi- 
ſion. And, as to the Molſing bam Caſe— It was given up without 


Argument. 


Therefore, there has been no judicial Determination at all, as 


far as en ee this Matter. 


THe Covxr, upon this firſt Argument, thought the 
Juſtices had no Power to divide Pariſhes, (to fritter Pariſhes into 


Pieces, as Mr. Juſtice WiLMoT expreſſed Himſelf:) And Lord 


MANSFIELD faid He believed that the Point of Policy was as 
Mr. Walker ſaid ; namely, That Pariſhes ſhould rather be larger 


than ſmaller than they are.” It was ordered to ſtand for fur- 
ther Argument. 


Ulterius Concilium. 


It was now argued again, bs Mr. Wedderburn, for the Plaintiffs 
and Mr. Clayton, for the Detcadants, 


Mr. 
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than to leſſen the Diviſions. 


— 


Mr. Wedderburn inforced the Arguments which had been 


urged by Mr. Walker; and obſerved that all along from 43 Eliz. 


to 9 G. 1. the Pariſh had only One joint Appointment for the 


whole Pariſh: So that it was manifeſt, not only that they could, 
but that they actually had for many Years reaped the Benefit of 
43 Eliz. And No Authority for this Diviſion appears in the Caſe. 


The Quarter-Seſſions had no Power to make it. The Truth is, 
that the rich Part of the Pariſh want to ſeparate themſelves from 


the poor Part, and throw the Burthen upon them. 


Mr. Clayton, contra, inforced Mr. Dawſon's Arguments ; and 

particularly that of the Diviſion having been acquieſced under for 
above 40 Years; and the annual Appointments of Overſeers by 
two Juſtices having been accordingly, ever ſince the Year 1723. 


Lord MANSFIELD ſaid He had no Doubt, upon the firſt 


Argument. 


The Policy of this Law of 13, 14 C. 2. was miſtaken : It went 


upon a wrong Principle. The Diviſions ought rather to be en- 
larged, than diminiſhed. _ e . e 
As to the Queſtion itſelf —Confider, 1ſt. What was done: 
2dly. Upon what Foundation ? „„ . 

It ought to appear “ that there was an INABILITY In the 

'« Pariſh, to have the Benefit of the Act of 43 Elig. Now here, 


uo ſuch Inability appears; but quite the contrary, for a great 
Number of Years.: So that there is ng Foundation for the Diviſion. 


The Acquieſcence under it was upon a falſe Notion, © That the 


* Seſſions had ſuch a Power: Which They had not. And there 
is no Inconvenience in ſetting right this wrong Uſage which has 


obtained for 40 Years. 


In the Caſe of Kentiſh-Town, All the Judges held, * that the 
Foundation of ſuch a Diviſion of a Pariſh muſt be an Inability 
of having the Benefit of 43 Eliz.” -= LS 


3 the Foundation is wanting. | Therefore Judgment muſt 
be for the Plaintiffs. OCs 


Mr. Juſtice Wi. Mor alſo thought, that the larger the 
Circle, the better: Therefore it would be more proper to enlarge 


The 
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Hilary Term 5 Geo. 3. B. R. 
The Statute of 13, 14 C. 2. c. 2. goes upon this Baffs, That 
« the Pariſh is fo large as that it can not have the Benefit of the 
« 43 Eliz.” This, therefore, is a Fact that ought to be quite 
clear and certain. Whereas on the contrary, it appears in the 
preſent Caſe, that this Pariſh actually had that Benefit from 
1602 to 17233 above 120 Years. e 
The Seſſions do not ſeem to have had any Sort of Power to 
make ſuch an Order: Therefore their Order is a mere Nullity. 
It was not made upon any Appeal; but upon a Motion made on 


Behalf of ſome of the Quarters, and oppofed by another. 


The ſubſequent Uſage for 40 Years can not vary the Right. 
For, We can not preſume, that Omnia rite acta funt;” becauſe 
We fee that it was founded upon this Order of Seſſions: And it 
does not appear that the Pariſh is fo large that it can not have 

the Benefit of 43 Elis. TOW 4; 


Therefore they ought to appoint running Overſeers over the 


Per * Cur. 


JopemenT for the PLainTtieys. 


Rex verſus Sir William Trelawney, Steward and Ca- 
5 pital Burgeſs of Weſt Loe. 


A Motion had been made for an Information in Nature of 9249 
L A Warrento againſt Him, for acting as Capital Burgeſs, having 
been Steward (a 4igher Office, as was alledged,) when elected Ca- 
pital Burgeſs; which higher Office of Steward was ſaid to be in- 
compatible with, and therefore rendered Him incapable of being 
elected into the oer Office of Capital Burgeſs. EE 


On ſhewing Cauſe now, It was (inter alia) alledged, that they 
were not incompatible : But 1F they were incompatible, it would 
be the former Office that was vacated by the Acceptance of the 
latter; and not the Office which was /aft accepted. e 


Lord MANnsFIELD went through the particular Circum- 
ſtances of the preſent Caſe; and obſerved how inſufficient the 
whole Amount of them was. Here is no Fact doubted; No Op- 
Poſition; No Objection ever made. All the Evidence that can 
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Mr. Juſtice 
Deniſon and 
Mr. Juſtice 
Yates were, 
Both of them 
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C. 18. 


Fc. 20. 


be traced ſhews 4 conſiſtent Uſage for 100 Vears back, « That 
the Steward, if a Capital Burgeſs before, has remained a Ca- 
6c pital Burgeſs.” And in Point of Law, there is no Incompati- 


bility in the Steward being a Capital Burgeſs. If He ſhould be 


choſen Mayor, it may then be a Queſtion Whether his Accep- 
« tance of that Office does not vacate his Office of Steward.“ 


It ſeems to me very ſtrong, (though it is not now neceſſary to 


determine it,) that / theſe two Offices of Steward and Capital | 
Burgeſs were incompatible, the Acceptance of the latter would 
imply a Surrender of the former. 


He Mr. Juſtice WIL Mor had no Doubt. Here is no Que- 
ſtion, either of Law or Fact. The Fact is agreed „that, being 
„Steward, He was choſen Capital Burgeſs,” And as to the Law— 


There is no Incompatibility, in 7his Caſe. 


The t two Acts of Parliament (of 4, 5 V. & M.. and Ann. 6) 
relate to quite different Objects ; and are the Reverſe of en other. 


The former reſtrains the Clerk of the Crown in this Court from 


_ exhibiting or filing Informations without Leave of the Court in 
Caſes where All the King's Subjects might, before the making of 


that Act, have made uſe of his Name without fuch Leave. The 


latter Jets in every Body who deſires it, to make uſe of his Name 


in a Uſurpers of Franchiſes; whereas, before, no Sub- 


{2 could have done ſo : But it provides, that zheje Informations 


(as well as thoſe for Miſdemeanors) mult be under the Leave and 


Diſcretion of the Court. Therefore the Court ought not to ge. 
.-. ſuch Leave without ſufficient Reaſon. 


le then ce into the Cadpentiances of the Caſe: Upon 


which, he made (amongſt Others) the following Remarks. Here 


lity of this was never queſtioned, before: And it has been ſeveral 


appears to have been an Uſage for a whole Century, % That both 


« Offices have actually been in the fame, Perſon.” The Lega- 


ears acquieſced i in. The Charter does not imply any Incom- 


* Mr. Juſtice 


Deniſon and 


Mr. Juihce 


Yates were 


abſent, 


patibility. 'The Steward does not feem to be a Part of this Cor- | 
poration. 


Per * Cur. clearly and unanimouſly, 


RULE DISCHARGED. 


1 
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Rex verſus Grainger. ' "Tueſday, 29 


Jan. 1705, 
CER Tueſday 27th. November 170 5, Mr. Wallace moved ta \ ſet 


aſide hs. Defendant's Plea to an Indiciment; and that Judg- 
ment might be entered againſt him by Default; as the Proſecutor 


had, by reaſon of this dilatory Plea, loſt the Denefit of Trial at 
the Sittings after Term. 


His Objection was, That the Plea is a Auster One; and 


« yet 1s not verified by Affidavit; nor is any probable Matter 


« ſhewn to the Court, to induce them to believe that the Fact 
« of it is true. 


The Plea wag of Michaelmas Term 1765; And is in theſe 
Words—< And the ſaid John Grainger, who in and by the ſaid 
« Indictment is called by the Name and Addition of Jo Grain- 


cc 


cc 


dictment, He faith that at the Time of taking the ſaid Indict- 


« ment and long before, , He the ſaid Jobn was, and ever ſince 
66 


Cc 


0" 


cc 


Was inhabiting refident or commorant at the Parith of Ken- 


*« fngton in the County of Mzadleſex: And this He is ready to 
verify. For which Reaſon, and becauſe He the ſaid John 


* Grainger is not called, in the ſaid Indictment, 7% Grainger 
late of the Pariſh of Sr. James, Weſtminſter ; He the ſaid 


«© John prays Judgment of the ſaid Indictment, and that the 
* ſame be quaſhed. 


Mr. Wallace relied on 4s 5 Ann. c. 16. & 11. Which ſays That 
no dilatory Plea ſhall be received in any Court of Record, un- 
leſs the Party offering ſuch Plea, do, by Afﬀidavit, prove the 
«© Truth thereof; Or ſhew ſome probable Matter to the Court, 


cc 


cc 


< 


* 


4 18 true.” 


RuLE to ſhew Cauſe. 


Mr. Aſburſt now ſhewed Cauſe, on Behalf of the Defendant; and 
cited the 7th. Section of the abovementioned Statute; and Mr. 
Juſtice Foſter's Book, p. 16. Charles Kinloch's Caſe; where there 
was no Affidavit. EY res | 


hath: been, and ſtill zs 7nbabriting reſide ent and commorant in the 
Pariſh of ST. James, Weſtminſter, in the County of Middleſex 
« aforeſaid; WITHOUT this, That He the ſaid 70% now 1s, or. 

at the taking of the ſaid Indictment, or at any Time before, 


ger late of the Pariſh of Kenſington in the County of Middleſex, 


Butcher, in his own Perſon cometh ; and having heard the In-, 


to induce them to believe that the Fact of ſuch dilatory Plea 


Lord 
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Lord MansFIELD—That was at the Bar: Tis not like 
the preſent Caſe; nor does the 7th. Section of the Act extend to 
this 11th, It zs uſual to annex Affidavits to Pleas of this Sort, 
in the Crown-Office: And I do not ſee why they ſhould not be 
annexed, 


RuLE MADE ABSOLUTE, to ſet aſide 
the Plea, * for want of an Affidavit. 
= N.B. They did not at all enter into the Merits of the Plea, 


. Frogmorton, ex dimiff Bramſtone, 5 Holyday et al. 


HIS was a Special Caſe, upon an Action of Treſpaſs and - 


Ejectment, from the laſt A izes. for the Town and .Comny 
of the Town of King ſton upon Hull. 


1 | Margaret Haſſelwood,, being feiſed in Fee of the Premiſſes in 
| Queſtion, by her Will dated 28 O&eher 1719, amongſt other 


© Things, deviſed as follows—* As for my worldly Afairs and 


A = : ———— — _ - — — g ITT - — - - > . + —— — 
— — ES — — - — . > 2 — 


— Eſtate &C—1 do diſpoſe. thereof in Manner following. Im- 
<« primis, I give deviſe and bequeath unto my Son David Haſſel- 
% a and his Heirs for ever, my Maltkiln ſtanding and being in 
_ « Black Friar Gate — Item, I give deviſe and bequeath. unto my 
« Son Fohn Haſſelwood, All that Houſe and Garden now in the Te- 
nure and Occupation of Edward: Gibſon,, Mariner; charged. and 
« chargeable, nevertheleſs, with the Payment of the Sum of 50.4. of 
« lawful Britiſh Money: Which ſaid Sum of 50/. I give: deviſe 
and bequeath unto my Daughter Margaret Holyday, payable: 

and to be paid to Her out of the yearly. Rents Iſſues, and Profits 
* of the ſaid Houſe; to be paid unto and received: by my ſaid 
« Daughter. Margaret Holyday yearly and every Year, until the 
4 ſaid Boon of 50/. be fully paid and ſatisfied. And F the faid 
John Haſſekoood ſhall happen. to die in his Minority or before 
« He comes to Age, then I give deviſe and bequeath the ſaid: 
_ «« Houſe and Garden unto my Daughters. Elizabeth Locking, 

Margaret Holyday and Hanne + Ff I y, Share and 
« Share alike.” Then ſhe gives ſmall ſpecific — Legacies, 
of Money, Silver Salvers Sc; and concludes thus“ All the 
«© Reſt and Reſidue of my Goods Chattels Rights and Credits (not 


«© mentioning her real Eſtate), I give. deviſe. and. begeath unto 
cc Mr. G. H, and E. *Hg | | 


The Teſtatrix ſoon efierwicds fied; leaving Iſſue David her 


eldeſt Son, and John her youngeſt Son, and the Three Daughters 
aboyementioned. 


. 


At 


* Ae a7 
os boot 
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At the Time of making and executing the ſaid Will, her Son 
David was of the Age of 23 Years; And her Son 


Age of ſeven Years. The Premiſſes in Queſtion, which were de- 
ed to Jobn, were then of the yearly Value of 100. 


| The ſaid John entered upon and was ſeiſed of the ſame until 
the Time of his Death; which happened in 1762. 


In. the Life-time of John, the abovenamed David, (the 


eldeſt Son and Heir at Law of the faid Margaret,) died inteſtate, 


— 


1619 


John, of the 


leaving Iſſue David his eldeſt Son; who, by Deed of Bargain and 


Sale inrolled, dated 20 Sept. 17 58, conveyed the Premifles in 


queſtion to Stephen Bramſtone (the Leffor of the Plaintiff) in Fee- 
| Simple. — 


N he Maltkiln deviſed to David was, at the Time He ook 


Poſſeſſion of it, let at 10/. a Year, and has ſince been ſold for 
2204. being the Value thereof. 


| David was FR up in the Buſineſs of a Grocer and Tallow- 


Chandler, by David Haſſehoood his Father; who advanced to Him, 

at different Times, upwards of 5 
ſuage and Shop and Staith, of t le yearly Value of 201. and ano- 
ther Meſſuage and Garden of the Ber V of 121. and by his 
Will, dated 16 July 1716, deviſed to the faid David his eldeſt 
Son Ten Shillings, in fa of All He might claim out of his Eſtate, 


having provided for him in his Life-time. And the ſaid David 


Haſſelwood the Father did, by his ſaid Will, deviſe to Margaret 
his Widow, (the preſent Teſtatrix,) a Freehold Eſtate at Corting- 
bam in the County of York for Life; and after her Deceaſe, to the 


oo. and alſo gave him a Meſ- 


before mentioned John his Son in Fee: Which Eſtate, at that 


Time, was of the yearly Value of 40/7. and He deviſed other 
Eſtates to his ſaid Wife; ſome for Life, and others in Fee, and 


directed his ſaid Wife to bring up and educate All his ſaid Chil- 
dren, and find and provide them all Manner of Neceſſaries at her 


own Charge, during their reſpective Minorities. 


„ Upon the Trial of this Cauſe, a Verdidt Was found for the 


| Plaintiff; ſubject to the e of this Court, upon the fol- 
lowing 25 | 


Queſtion—s Whether: an Eſtate for Life, or in Fee, in the 


„ Premifles in queſtion, paſſed to the abovenamed John Haſel- 


0 ' Wood by the ſaid WYk of Lad as his Mother.” 


Pane IV. vol. III. F. . 


4 7 { >» >, 
- de? 
1 - — *7 - »* _— 
27 - 


a 
. — +=. * 
— DE At - 


SEA A Tx 


MAINT ==. 
- 4 . 
wu n 


, <4 a6 7), = + a r A — e 7 * 
2 — e e T7 7 X — — oo s * - 
6 E 0 , 5 8 * 4 ts, 22 a 1 A _ — 7p ary Tg 7 Os" 0:0 - * FF, Count te Boe 
OOO OC lt poo nor oe en Eee oe ee ee IIS _ _— C . ²˙ » 
- e . S 1 7 — bon . — — SIRE ALS I $ ** "y — S EIS r 2 x =O . N 
Fe 8 * 0 25 2 1 - Hoes Or > _ 4 2 5 5 >. & LF bod N s 
A r N er ey ee es E) h 7 — ; c 05 tak heads 2 n 2 5 * 1 4 s - p be 
E 00... RN ¶ . nn >, Z 1 IR ee NE NETS 2 = So nn 
* — 2 S — 2 S ES 2 PS. 8 * 1 ccc 5 « . 5 K 
4 — F 8 DE 0 8 2 g COVE I RA? - Set abate 5 s 1 we . 3 3 
— — n 3 1 MDGS 2 8 — — — : 4 — ID. 5 
— et — — 7 2 2 1 1 2 * - Wor RCW, 7 J "72 N 4 5 
e 5 1 9 - 1 


— 
8 1 * 2 
— 2 S 
n 3 — r 3 
„ n e — 2 


: * bs 4 * 

— — oe _ — 
\ In 
_ — — + . 


620 = Hilary Term © Geo. 3. B. R. | 


burn for the Defendant. 


than for his Life. 


It was firſt argued on Tueſday 20 November laſt, by Mr. Wal- 
lace for the Plaintiff, and Mr. Hotham for the Defendant ; and 
again now, by Mr. Blackflone for the Plaintiff, and Mr. WWeddas- 


Tau CovunsEL for the Plaintiff inſiſted that John the 
ſecond Son took an Eſtate for Liſe only. 


The Morde, in legal Strictneſs, import an Eſtate for Life: 


And no Intention appears to the contrary. The Intention muſt 


be collected out of the Words. Cro. Car. 368. Spirt v. Bence. 
' Colliers Caſe, 6 Co. 16. a. proves, e that a Charge . 


* her Annum does not give a Fee. And the Reaſon is, becauſe 
the Deviſee may pay it out of the Profits. "Tis true, Wherever 


the Deviſee may /ufer, it makes a Fee. But here, the Deviſee 


could not be a Lojer: For the Charge is not upon Him, but 


upon the Eſtate, and is payable out of the Profits. Now this 
Eſtate being 10 J. per Annum, a Charge of 50/7. would have heen 
diſcharged in about 5 Years : Conſequently, here is no Poſſibility 


of a Loſs. Therefore the Caſe of Read v. Hatton in 2 Mod. 25. 


was not, they ſaid, againſt them: For, there was a Poſlibility of 
Loſs. And there is no Caſe ſubſtantively determined on an in- 
_ trodudtory Clauſe only. „„ | 


No Inference can be drawn from the Contingency of Fohr's 


dying under 21: For in that Event, the three Daughters were to 

take; who were not his Heirs at Law. So that it is not at all 
ſimilar to the Caſe of Purefoy v. Rogers, nor affected by the Nate 
at the End of that Caſe, in 2 Saunders 388. That Note itſelf is 
only the Opinion of the Reporter. There the Deviſe was—< I 
„give my Iuberitances &c: And if He die before he come to the 


Age of 21, then I give my Inheritances Cc, to my Heirs for 


ever.“ There, the Subſtitution was „to the Teſtator's own 
'« Right Heirs;” who would have taken «7thout that Clauſe ; But 
here, the Subſtitution is to 77rd Perſons. Therefore John had a 

 Life-Eftate only. And ſo it appears, by Comyns 353. Fawler v. 
Blackwell et al. in C. B. 5 ; 


The Teftatrix might, with good Reaſon, give a Fee to the 
eldeic Son, of 23 Years old; and only a Life-Eſtate to her 
younger von, of 7 Years old: The Savings during his Infancy 


might make this Deviſe equal to his Brother's. This is a Deviſe 
* to Joon in general, without adding any particular Limitation: 


And there is no Reaſon to ſuppole it to be intended any more 


4 wn | Tur 


— 
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Tux CovNser for the Defendant argued; this to be a Fer 
in John, by the apparent Ditention of the Teſtatrix. — 


| Any Charge of a groſs Sum gives a Fee: So does every annual 
Payment. So is Moore $53. And this is a Charge of a greater 
Value, than can probably leave any Benefit to the Deviſee. 


Colliers Caſe only proves, that where it is. payable aut of the, 
Profits, it is only a Life-Eſtate. But this is a Charge of a great 
proportionable Value. The Deviſee can receive Nothing during 

5 Years at leaſt, whilſt the 50/. is paying off: And there is a 
ſtrong Improbability: of his being at all a Gainer by the Deviſe. 
Therefore it muſt be conſtrued a Fee. It is a Principle, That 
the Deviſee muſt be meant to be benefired:” It is not enough, 

„That He probably can be no Loſer.” Read v. Hatton, 2 Mod. 
25, 26. was gited, as a Proof of this; and as ſhewing that the 
Benefit to the Deviſee is the Spirit of the Rule. But there was 
an Event in which he muſt have been a Loſer; namely, that of 
his Mother's Living ill he came of Age, and then his own Neath 
| happening before he could have received 504. out of the Profits. 


Here was a Mother of ſeveral Children, without Partiality to 
any of them. She gives a Fee to the Firſt; and certainly in- 
tended the ſame Benefit to the Second Son. | 5 


The Deviſe over to her 3 Daughters,“ If Jobn dies before 
„21 — is an Argument of the Intention of the Teſtatrix. Why 
ſhould this Clauſe of Reſtriction to dying under 21 be added, if 
She meant only a Life-Eſtate? And if He had died before the End 

of the 5 Years her Daughter Margaret Holyday would not have 
reaped the Fruit of the 501. Legacy; though her Mother certainly 
meant that She ſbould. In this Reſpect, it is within the Reaſon 
of the Caſe of Baddeley v. Leppingwell* in Trinity Term laſt; . ante, 
where if Sarah Boreham: had not taken an Eſtate in Fee, the An- 1 : * 
nuity to her Siſter might have failed. — hag 


The Teftatrix profeſſes to diſpoſe of All her worldly Eflate; 
and conſiders the Reſidue as conſiſting of perſonal Eſtate od LV. 
Theſe Words All her wordly Eſtate” ſhey her Intention to diſ- 
poſe of the Inheritance. Ibbelſom v. Beckwith, Forreſter 157, 160. 

In Camyns 337. Scott v. Alberry —A Deviſe © to my Couſin 7% 
mas Scrape, of all my Lands in V. altlam- Abbey, with all other 
« my Eſtate whatſoever and whereſoever, — was holden to com- 


prehend * 4/7 that He had, real or perſonal.” 


And 


1622 
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And there is no Caſe negatively determined, That this ex- 
«« preſſing the Payment to be out of the Rents and Profits, does 
6 not admit of its being the Teſtator's Intention to give an Eſtate 


„ in Fee.” The Court muſt judge upon the Circumſtances : 
And the Circumſtances of this Caſe ſhew, that a F ee Was intended. 


Tur Covniri. for the Plaintiff pied, That here iS 2 
very conſiderable Chance of a Benefit; And no Poſſibility of Loſs. 
It is not neceſſary, that it ſhould be a certain Benefit: A proba- 
oy: Chance of Benefit! 1s ſufficient. | 


In the Caſe of Read V. Hatton, there was a Poſlibility of Loſs: 
And the Annuity to the Deviſee s Siſters was for Life: 


As t to Scott v. - Mercy does not apply to the dan Caſe; 
becauſe the Words there are ſo very 1 All = Eftate 


— 85 * whatloeyer and whereloever.” 


As to the Charge of col. —It is ſettled, that if the Chates e Is 


| page 1 of the Rents and Profits, it does not give a Fee. The 


preſent Caſe is a valuable and beneficial Deviſe, upon the Balance 


bf the Rents and the Charge: And therefore it {hall not be con- 
- ſtrued to carry 8 


As to the Deviſe over to 1 W Daughters. in * of Fobn's 8 


dying before 21—If this Clauſe had not been added, it would, 
in that Caſe, have gone to the elder Brother (John's Heir at Law:) 
Whereas the Teſtatrix meant it for other Perſons, and not for the 
Heir at Law; and therefore 74/15 Foundation of her Intention to 


give a Fee to John, entirely fails. And no Intendment can bo 
drawn, but from the Words of the Will, 


* 10th, how 
1745, before 


Lord Ha rd- 
wicke, in 


Chancery. 


19 5 Lord Manerizive-The Teſtator's Intention. muſt. be 
taken and collected from the whole Will: And it mult prevail, if 
conſiſtent with Law.* Coryton v. Heller was a Conſtruction taken 
from all the Parts of the Will confidered together, to imply the 
uſual Qualification He live ſo long,” after the Limitation of a 
Term for 99 Years; which had been omitted by the Negligence 


and Inavcuracy: of the Writer, comrary to the manifeſt Intent. 


; The Queſtion is is, Whether Fohn Haſſolweod took an Ear 5 


M0 for £1 2 or in Fee, under this Will.“ 


There are 20 Words of Limitation . to the Deviſe to Him. 


Many People do not know that Words of Limitation are neceſſary 
to be added to Deviſes of Land, any more than to Bequeſts of 


perions) 


— 
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perſonal Eſtate. If nothing elſe appears, the Deviſe muſt be 
conſtrued according to Law; and the Deviſee, without Words of 
Limitation, can take an Eſtate for Life only. : 


Here are many other Clauſes in this Will, from which, taken 
all together, the Intention of the Teſtatrix may be collected. 


She has declared, that She did not mean to die inteſtate, as to 
any Part of her Real Eſtate. She has ſpecifically named each 
Part of it: And her {weeping reſiduary Clauſe does not mention 


her Real Eſtate. Therefore She thought She had fully diſ- 


poſed of that before: And conſequently, She meant this Deviſe 
to her Son John to be a Deviſe in Fee. Then She charges this 
Deviſe with 50/. Let the Sum charged upon a Deviſe be ever fo 
ſmall, it ſhall give a Fee: But if it be made payable out of the 
annual Profits, tis otherwiſe. This therefore is a middle Caſe. 
For, here, John was but ſeven Years old; And She appoints Him 
Guardians during his Minority: Therefore He did not want the 
whole Profits. If He ſhould die under 21, there is a Deviſe over 
to the 3 Daughters of the Teſtatrix. This ſhews her Intention 


to give a Fee. For if He lived to 2 1, He might then diſpoſe 
of it Himſelf: If He died before, He could not; and then She 


diſpoſes of it. 


Ir John was barely to take an Eſtate for Life, the Time of his 
Death muſt be zmmaterial to the Deviſe over. But limiting it 
over, only upon the Contingency of his dying in his Minority 
ſhews that She intended to give Him an ab/o/ute Eſtate in Fee, 
which he might diſpoſe of -if he came of Age: And unleſs he 


lived to be of Age, (when he might diſpoſe of it,) She meant it 


ſhould go to her Daughters. 


A Queſtion applicable to this Part of the Argument was pleaded 


in the Days of Ancient Rome, by * Scævola and Craſſus, in the * Tully de 
famous Cauſe between Curius and Coponius; and much agitated e lib. 
in modern Times, in the Courts of We/tminſter-Hall, in the Caſe 


of Jones and Weſtcomb. 


A Man, taking for granted that his Wife was with Child, 


deviſed his Eſtate to the Child his Wife was enſeint of: And / 
ſuch Child died under Age, then he deviſed it over. The Wo- 
man was not with Child. The Queſtion was, Whether the 
„ Deviſce over ſhould take.” 1 „ 
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* Oratio pro The * Roman Tribunals, at once, and the Engliſb, at laßt, + 
Cæcina. finally determined, that the Intent, though not expreſſed, muſt 
be conſtrued to give the Eſtate to the Subſtitute, wn/z/s a Poſthy- 

mous Child lived to be of Age to diſpoſe of it. Conſequently, ng 
Poſthumous Child having ever exiſted, the Subſtitute was intitled. 


+ In Jones v. Weſftcomb, It came before Lord Harcourt 
upon a Bill for an Account of the perſonal Eſtate. And 
there were ſeveral Queſtions ; particularly, Whether the 

* Surplus was diſpoſed of, or not. The Caſe is reported 


% p. 316. in Precedents in Chancery, in Equity Caſes Abridged, and 
3 3 Reports in Equity, called Gilbert's.“ The Deeds and Wri- 


1 tings, as to the Real Eſtate, were ordered to be brought 
into Court. . 


In Trinity Term 1738, the Caſe came on, for the Opinion 
of the Court of Kings Bench, upon an Ejectment brought 
for the Leaſehold Eſtate: And then the Court gave Judg- 
ment for the Wife, to whom One-third was deviſed over. 


An Ejectment was afterwards brought in the Common 
| Pleas, by the Repreſentatives of the Wife, and two Siſters, 
Deviſees, for the Freehold Eſtate. It came on to Trial be- 
fore Lord Chief Juſtice Eyre; And a Caſe was made—This 
_ Caſe was ſeveral Times argued in the Common Pleas. The 

13th. of February 1741, the Opinion of the Court was, 
« that the Deviſe over never took Effect.“ Judgment for 
the Plaintiffs, for Two-thirds only. _ _ 


Afterwards, another Ejectment was brought for the Free- 
Hold, in the King's Bench: And the Judgment of the Court 

| was for the Deviſe over. The firſt Caſe was Jones v. West- 
comb; The ſecond, Andrews, on the Demiſe of Jones, v. 
Fulham and Others; The third, Roe, on the Demiſe of 
Fulham, v. Weket ; The fourth, Gulliver, on the Demiſe of 

_ Fulham, v. Weket, in the King's Bench, Mich. 19 G. 2. And 
Lord Chief Juſtice Lee, in delivering the Opinion of the 
Court, mentioned, as One Reaſon of their Opinion, “that 
the Intent of the Teſtator was apparent and expreſs that 
the Eſtate ſhould not deſcend; And that the Contingency 
NR Was not a Condition precedent ; but a Limitation preceding 


the Eſtate to the Wife. 


| The Argument holds equally, from a Limitation over, © if the 
1 « firſt Taker dies in his Minority,” to infer that He was intended 
1 co have the abſolute Property F he attained his Majority. 8 


4 This 
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This is a Family Proviſion for all her Children; without ham-- 
pering them with Intails and Limitations. There coals be no 
intention to make a Difference between the two Sons. 


Therefore ſufficient appears upon the F ace of the Will, to 
ſhew that the Intention of the Maker of it was, „That 
« ſhould have the Eſtate, UNLESS He ſhould die in his Mi- 


% nority.“ 


Mr. Juſtice WIL MOT Here ic ſuch an Intention clearl 
manifeſted by the Will. The Statute only requires a Will in 
Writing; but requires no technical Words. Therefore if by 
| ſound (not indeed arbitrary) Conſtruction, it appears that the In- 

tention was © to deviſe a Fee, it is immaterial what Words are 
made uſe of. And all the Circumſtances and Clauſes are to be 
united and taken together, in order to collect this Intention. 


Now upon this Will, to Intention does ſufficiently appear. 


The introductory Clauſe is very material. It ſhews the Object of 


John 


her Conſideration to be her 4whole worldly Eftate: And it is much 


the fame as if 1 it was repeated in each Clauſe. 


She had two Sons and 83 Daughters, She meant to pro- 


vide for them All. She meant to give the ſame Value and the 


fame Intereſt to Both of her Sons; only that John's Part ſhould 


be ſubject to the 50/. Charge: And in caſe of his Death in his 


Minority, She gives his Part to her Daughters. If the had in- ; 
tended it to have gone, in that Event, to her Son David, ſuch a 


Deviſe over to Him, would have been unneceſſary and idle 4 
a Deviſe «© to an Heir at Law” being EEE... 1 


As to the Charge upon this Deviſe to Jobn—Though it is made 


payable © 0UT of the Rents and Profits,” Yet it is accompanied 


with ſuch other Clauſes, as take it out of the Diſtinction laid down 
in Collier's Caſe, in 6 Co. - 


1s the Teſtatrix had lived till Joby had come of Age, and then 


died; and John had alſo died within 5 Years after his Mother's 


Death; This Deviſe would have been 20 Bengt to Him, but 


poffibly the contrary. Therefore She, probably, did not mean it 
to Him for Life only; when it might have been diſadvantageous 
to Him, if his Intereſt | in it had ceaſed with his Life. 


He concurred with Lord Mansfield's Manner of Reaſoning upon 
the Reſiduary Clauſe; wherein She has made no mention of her 
Real Eſtate ; having fully diſpoſed of it before. 


The 
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The only Circumſtance that could prevent his Enjoyment of 
the Eſtate ſo as to have the Diſpoſal of it Himſelf, was the Con- 
tingency of his dying under 21. For, upon the Whole, it ap- 


pears that She meant to give Him an Eſtate of Inheritance. 


* Mr. J. De- | Per = Cur. unanimouſly, 


Mr. J. Yates 
were abſent. 


'The PLAINTIFF to be nonſuited : And 


The Poſtea to be delivered to the DEFENDANT. 


Chapman, ox dimiſſ, Oliver et al. verſus Brown et al. 


| 1 * IS was a Special Verdict, upon an Ejectment, brought 


by Cornelius Chapman, on the ſeveral Demiſes of Richard 


2 Oliver and Jſabella his Wife (the Teſtator's Heir at Law;) and of 
Thomas Batterſbee and John Cooke, two Truſtees ; found at the 
Lent Aſſizes 1763 for the County of Lancaſter. It was found on 


the Demiſe made by Oliver and his Wife: And was to the Effect 
tollowinge. Eoin, 35 * ö 


« oſhua Brown, being ſeiſed in Fee of the Premiſſes in Queſtion, 


by his laſt Will dated 4th of May 1694, deviſed the ſame to his 
Wife for Life; and after her Death, to his Brother Thomas Brown, 
until ſuch Time as Villiam the eldeſt Son of his Brother Reginald 
| Brown ſhould attain the Age of 24; And from and after the ſaid 
Milliam's attaining that Age, He gave the ſame to his ſaid Ne- 
phew William Brown and his Aſſigns for and during the Term of 
his natural Life; and from and after his Death, then to the firſt 
Son of the Body of the ſaid William Brown, lawfully begotten or 


to be begotten, and to the Heirs Male of the Body of ſuch firſt 


Son, lawfully to be begotten; And for want of ſuch Iſſue, then 
to the 2d. 3d. 4th. 5th. and every other Son and Sons of the ſaid 
William, according to their Seniority, and to the Heirs Male of 

their Bodies, the eldeſt of the ſaid Sons of the ſaid William Brown, 
and the Heirs Male of his Body, always to be preferred before 


the Younger and his Heirs Male ; And for want of ſuch Iflue of 
the Body of the ſaid William Brown, then to the 8EcoNnD Son of 


his ſaid Brother Reginald Brown, for and during the Term of his 


natural Life; And after the Death of the ſaid ſecond Son of his ſaid 
Brother Reginald Brown, then to the firſt Son of the Body of ſuch s E- 
COND Son of his ſaid Brother Reginald Brown, lawfully begotten or 
to be begotten, and to the Heirs Males of the Body of ſuch $ECOND 
Son, lawfully to be begotten; And for Default of ſuch Iſſue, to 
the zd. 4th. 5th. and every other Son or Sons of the ſaid ſecond Son 


of 


— * — * . — — — —y—U— ˙84 4 ů — ũ ͥꝙÿ ! Y— 
” . 


„ 
* * 1 on — mor Go — ua 


Tilaty Term 5 Geo: 3 ER 


of the ſaid Reginald (according to their Seniority) and to the 
Heirs Male of the Bodies of the ſaid third, fourth, fifth and other 
Sons of the ſaid ſecond Son of the ſaid Reginald, lawfully to be 
begotten, the eldeſt of the ſaid Son and Sons and their ſeveral 
Heirs Male according to the Seniority and Priority of Birth to be 
preferred before the younger of the ſaid Sons and their Heirs 
Male; And for want of ſuch Iſſue, then to the e or next Son 
or Sons of the ſaid Reginald Brown for the Time being, for the 
Term of his natural Life; and after his or their Deaths, to the 
Heirs Male of the Body of ſuch eldeſt and next Son of his Brother 
Reginald; And for want of ſuch Iſſue, then to the „e Son of his 
Brother Samuel Brown, for and during the Term of his natural 
Life; And from and after the Death of ſuch fir Son of his Bro- 
ther Samuel Brown, then to the firſt Son of the Body of ſuch firſt 
Son of the ſaid Samrel Brown, lawfully begotten or to be begot- 
ten, and to the Heirs Male of the Body of ſuch firſt Son of the 
faid Samuel Brows lawfully to be begotten; And for want of ſuch 
Iſſue, then to the 2d. zd. 4th. gth. and every other Sons of the 
eldeſt Son of Samuel, in Tail Male; And for want of ſuch Iſſue, 
then to the 2d. zd. 4th. 5th. and each other Son and Sons of 
Samuel, for their reſpective Lives; and after their reſpective Deaths, 
to their reſpective Sons, in Tail Male; And for want of ſuch Iſſue, 
then to his own right Heirs for ever. Then comes this Article, 
And I do declare that the Reaſon of my ſéttling and limiting 
my ſaid Meſſuages Lands and Hereditaments as aforeſaid, is 
« becauſe I deſire to have the ſame continue in my Name and Blood, 
« ſo long as it ſhall pleaſe God to permit the ſame.” AE 


On the 1ſt of Auguſt 1694, Joſhua Brown the Teſtator died 
ſeiſed of the Premiſſes, without any Ifſue ; leaving Ann his Wi- 
dow; his 3 Brothers, Thomas, Reginald, and Samuel; and his Ne- 
phew William Brown, the only Son of the ſaid Reginald at the 
Time of the Teſtator's Death and alſo at the Time of making 
his Will, and who was born on 29th March 1682. 


Upon the Teſtator's Death, Ann the Widow entered; and fo did 
Thomas his Brother; (on their reſpective Parts deviſed to them): 
And on 29th March 1706, the Nephew William having attained 
his Age of 24 Years, He alſo entered upon the Tenements de- 
viſed to Him. | 22 5 


After the Death of Joſhua the Teſtator, but during the Life 
of William his Nephew, Reginald the Teſtator's Brother had Iſſue 
a a ſecond Son, namely Thomas BROWN; who was born 13th 
of March 1695: And on 16th of January 1696, Reginald died, 
leaving Iflue the faid William and Thomas, and had uo other Sons. 
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On 12th of Fer 1712, Ann the Widow died; and William, 
the firſt Son of Reginald, entered upon the Premiſſes ; ; and died 
ſeiſed thereof, on 20th of December 1722; leaving Iſſue Is A- 
BELLA, now the Wife of Richard Oliver the Plaintiff. Upon 
his Death, Thomas his Brother (the 2d. Son of Reginald) en- 
tered; and in 1727, 1 G. 2. obtained an Act of Parliament to 
enable Him to grant Building-Leaſes of the Premiſſes in Queſtion; 


having then a Son named Reginald, and a Daughter, both under 


Age: This Reginald was born 4th October 1718, and was the only 
Iſſue Male of Thomas; and died 26th April 1736, without ue 
and unmarried, and under the Age of 21. 


In 1747; a Common Recovery was ſuffered of the Premiſſes, 


by Thomas Brown, who was the Vouchee : Which, by Indentures 
of Bargain and Sale and of Releaſe, dated the 1ſt and 2d of April in 


the ſame Year, was declared and agreed by All the Parties to the 
ſaid Indenture to be and enure to the Uſe and Behoof of the ſaid 


Thomas Brown his Heirs and Aſſigns for ever, and to or for no 


| other Uſe Intent or . whatſoever. 


: his Will, whereby He deviſed the Premiſſes in Queſtion (after 


7 Bomas Brown, being ſo ſeiſed, on oh of Tune 9 ad 


the Death of Margaret his Wife and Sarah Barlow [now Maſon] 
bis Daughter, ) to his Grandſon John Barlow his Heirs and Aſ- 
 figns for ever; and on the 7th of November in the ſame Year, 
died; leaving the Defendant Sarah Maſon, the Wife of the De- 
= fendant Jeſon Major, his Daughter and Heir at Law. 


Thom and Samuel . the Brothers of 22 che origigal 


Teſtator, died without any Ifſue. 


ISABELLA n the Plaintiff, 1s 1 ar 3 Wir- 


LIAM BROWN, the irt Son of Reginald Brown; and is alſo Heir 
at Lau * e Brown, the RO Teſtator. 


che 1 Son of the lic Nr 


The Defendant, Sarab Maſon, i is Heir at Law of Thomas Brown 


3 
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The following PEDIGREE will give a clearer Conception about 
5 the Parties. 


Jos uu Brown, RRECGINALD Tuouas 


| Samver, 
the Teſtator, died died 16th Far. died on 19th Jan. died without Iſſue. 
on 1ſt Aug. 1694 1696; and left 1714. 8. P. S. 
leaving three Bro- Iſſue — | 
. thers, and One Ne- 
phew (William.) 
en R 
WILLIAM Brown | THOMAS Brown 
| born 29th March 1682: born 13th March 1695: 
died 2oth Decemb. 1722. died 7th Nowemb. 1762. 
He left ö He made a Will; 
only One Daughter | and had 885 
Isa BELLA. | oy | CET hah © ane, | 
the Wife of Niem, | Saran, 
Richard Oliver, born 4th O4. 1718: Wife of Fe/ſon Maſon, 
Leſſor of the died 26th Apr.17 36. now living; one of 
Plaintif. 55 8. 6 | | 


the Defendants, 


Tur QuksTION was, © Whether THoMAs, the ſecond Son 
« of Reginald, (which Thomas was not born till after the Death 
of the Teſtator Joſhua Brown,) took an Eſtate Tail under Joſhua 


« Brown's Will, or only an Elte for Life.” 


on the Part of the Plaintiff, It was inſiſted to be an Eſtate for 


Lie only: On the Part of the Defendants, an Eſtate Tail. 


latter. 


The Subſtance of the Arguments on either Side amounted to 


the general Effect following. 


Tux PLAINTIFF's Counſel argued, from the whole Scope of 
the Will, and particularly from the Teſtator's expreſs Declaration 
that the Reaſon of his ſettling and limiting his Eſtate in the 
„Manner he had done, was becauſe he deſired to have the ſame 


„ continue in his Name and Blood,” and likewiſe from the ex- 
preſs Words, for and during the Term of bis natural Life,” 


That the manifeſt INTENTION of the Teſtator 7o/hua Brown was 
to give to the ſecond Son of his Brother Reginald an Eſtate for 


Life only; and to make All the Sons (either born or unborn) of 
his Brother Reginald, and of his Brother Samuel (after his Brother 
Regmald,) Tenants for Life fucceſfoey ; with Remainders in Tail, 
to the firſt and every other Sons of ſuch reſpective Tenants for Life. 


An 


* 


Mr. Wedderburn argued for the former: Me. Wallace, for the 


— 
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An Eſtate for Life may be limited to a Perſon unborn, as the 
firſt Taker. And here, the Eſtate firſt given to the ſecond Son 
(not then born) of his Brother Reginald is expreſſed to be an 
Eſtate for Life: And zo Words of Limitation were meant, or can 
with any Propriety of Conſtruction be applied to the ſecond Son 
of Reginald; and conſequently, none that can operate ſo as to en- 
N large the Eſtate for Life expreſsly deviſed to Him. 


It muſt be confeſſed, that there is an Inaccuracy or Confuſion 
in the Wording of the Deviſe that is to take Place immediately 
after the Death of Reginald ſecond Son. The Words are And 

from and after the Death of the ſaid ſecond Son of my ſaid 
| **. Brother Reginald Brown, then to the fir ft Son of the Body of 
 * ſuch ſerond Son of my ſaid Brother Reginald Brown, and to the 
« Heirs Male of the Body of sUcn SECOND Son ; And for De- 
*« fault of ſuch Iſſue, to the 7h:rd, fourth, fifth, and every other 
« younger Son or Sons of the ſaid ſecond Son of my ſaid Brother 
% Reginald Brown, and to the Heirs Male of the Bodies of the 
« faid 7hird, fourth, fifth, and other Sons of the ſaid ſecond Son 
of the ſaid Reginald Brown.” Re Tug 


But there can be no Manner of Doubt, that this is owing to a 

mere accidental Omiſſion in tranſcribing the fair Copy of this Will 
from the original rough Draught of it. It is evident, that a Line 

| is inadvertently left out: And it is moſt clear, what that Line 

=o; muſt have been. The Deviſe immediately after the Death of 

i Lot.  Regimald's ſecond Son is © to the firft Son of ſuch ſecond Son's Body, 

| =. 5 a and to the Heirs Male of the Body of ſuch Thus far the Tran- 

[| ST 7 ſcriber copied the Draught righ7, But here he has plainly omit- 

| 


ted the following Words —“ firſt Son lawfully to be begotten; 
And for want of ſuch Iſſue, then to the ſecond Son of the Body 
of ſuch ſecond Son of my ſaid Brother Reginald Brown law- 
11 fully to be begotten, and to the Heirs Male of the Body of 
1 1 ſuch If theſe Words had been inſerted, the Clauſe had been 
1 quite clear, ſenſible, and methodical. By ſupplying the Omiſſion 
| | RN pf them, the Limitation in favour of Reginald ſecond Son and 
= ais Deſcendants will be preciſely the ſame as the Teſtator had 
before expreſsly made with regard to Reginal/d's firſt Son and bis 
| Deſcendants: Which muſt have been the Teſtator's Intention, 
"TY 5 and appears beyond Doubt, upon fairly conſidering the Will, to 
| 5 . Have been ſo. He certainly intended to give no Eſtate Tail, till 
F f 3 he came down to his Grandchildren.” And if theſe omitted Words 
gen ; are ſupplied, the ſecond Sen intended by the Will is not the ſe- 
\_ cond Son of Reginald, but the ſecond Son of the ſecond Son of Re- 
| ginald; not Son, but Grandſon to Reginald Brown: Which is 
Ll E agreeable to the Teſtator's Intention * to limit his Eſtate in Suc- 
# — . — — 


* 


. 
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«66 4 cefſion to the ſeveral Deſcendants of the then unborn Son af his 


% Brother Reginald, in the liłe Manner as he had before limited 


„it to thoſe of Reginald's irt Son, which firſt Son was then 


«© born.“ And, to prove that the Court might ſupply this Omiſ- 
fon, the Cale of * Coryton v. Hellier was cited; where the Words * In Chan. 


« if Sir John Coryton ſhall fo long live, were ſupplied. But cery, temp. 


whether this Omiſſion can or can not be ſupplied, yet ſtill it ſhews Lord Hard- 


wicke; 10 


that the ſecond Son meant in this Clauſe could not be Thomas Augutt 1745. 
the ſecond Son of Reginald: For, the very next Limitation, to 
take Place in Failure of the Iſſue of that {ſecond Son, is * to the 
« third Son of Reginald's ſecond Son.” Now there could be 79 


Failure of the Iſſue of the Perſon who had a third Son alive, The 


Event therefore which the Teſtator had in Contemplation, and 


in which Event he intended that this rd Son ſhould take, could 


not be a Failure of the Iſſue of the FATHER of that third Son; 


but of ſome ather Perſon, concerning whom the queſtionable 


Words“ ſecond Son” muſt be underſtood, and to whom they muſt 
relate. 


On the Part af the Plaintiff, It was further ed 3 
Thomas Brown, the ſecond Son of Reginald, had Himſelf decided 


the preſent Queſtion, by applying for and procuring an Act of 


Parliament, wherein he is, upon his own Suggeſtion, recited to 
be Tenant for Life, with Remainder to his firit and other Sons in 


Tail Male ſucceſſively. His Petition for this private Act, and the 


Recital in it © that the Deviſe to Him was only for and durin 


the Term of his natural Life,” is a Bar to Him and Thoſe who 


claim under Him, and precludes them from claiming as Tenants 
in Tail, And it was ſaid, that Lord Hardwicke had ſolemnly de- 


clared ſo, very lately, 1 in the Houſe of Lords, i in Sir Janet Mach 
5 en gie s Caſe. 


Note—This private Act of N recites the Will, as if 


it had really been as Mr. Wedderburn now ſuppoſed that it was 


meant to have been; and as if it went on, to give an Eſtate in 
Tail Male to All and every of the Sons of the ſecond Son of Re— 


ginald; and proceeds upon a Suppoſition“ that J. bonus, the ſe- 


* cond Son of Reginald, was Tenant tor Life.“ 


Taz Counse1 for the Gnas laid it down as an eſ- 
tabliſhed Rule of Law, That if a Deviſe be to One for Life, and 
<« afterwards a Limitation, either immediate or mediate, to the 
Heis of his Body, the Deviſee takes an Eſtate Tail. 


Now here the Deviſe is “ to the ſecond Son of Reginald Brown, 
for Life; and after his Deceaſe, to the firſt Son of his Body and 
the Heirs Male of the Body of ſuch 1 . : 
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This is a clear Eſtate Tail, therefore, in the ſecond Son of Re- 
ginald Brown. And the inſerting a Limitation © to the „it Son 
«* of ſuch ſecond Son” muſt be underſtood as only directing the 
Order of Succeſſion according to the Laws of Primogeniture and 
the ordinary Courſe of Succeſſion ; not as a Dęſignatio Perſons : 
For the Word * Sor” is, in this lace. a Nomen collectiuum. Nor 

was this unborn firſt Son of an unborn Father (as the ſecond Son 
of Reginald then was) capable of taking as a Purchaſer ; ; becauſe a 
Deviſe * to the firſt Son of a Perſon unborn” is f remote to take 
Effect by way of Purchaſe: And then the Caſe is no more than a 
' Deviſe to One for Life, and to the Heirs Male of his Body; 
which | is, unqueſtionably, an Eſtate Tail. 


As to the INT ENT ION of the Teſtator Even ſuppoſing it to 
have been clearly what has been contended for, on the other Side; 
and ſuppoſing (though not admitting) “. that the imagined Omil- 
« fjon in the Will might be fapplicd by Conſtruction; Yet that 
Intention could not take Effect: For it is a Limitation of a Poſ- 
 fibility upon a Poſſibility; and manifeſtly tends to a Perpetuity, by 
a Suſpenſion of the Inheritance from veſting, and conſequently 
rendering the Eſtate unalienable for a longer time than the Policy 
of the Law allows; which has not yet been permitted to laſt longer 
than the Compaſs of a Life or Lives in being, and One and 
| twenty Years beyond. 5 


| Though the Limitations to the Tfiue Male of unborn Sons can 
not veſt in them as Purchaſers, yet they need not be totally re- 
jected. They ſhew the Teſtator's Intention“ that ſuch Iſſue 
_* ſhould ſucceed to the Eſtate”: And the only way for that In- 
tent to take Place, is, by conſtruing the unborn Sons of Reginald 
Himſelf to be Tenants in Tail Male; And then heir Iſue will 
Inherit. Whereas, the Conſtruction contended for by the Plain- 
tiff would totally preclude them from taking, and defeat the In- 
tention of the Teſtator that the Eſtate ſhould continue in his 
Name and Blood.” The Expoſition of a Will ſhould be ſuch 
as will beſt ſerve to effectuate the general Intent of the Teſtator; 
And whenever a Court ſupplies, by Conſtruction, any ſeeming 
Defect in the Language, It is always in order to ſupport, not to 
defeat the Teſtator's Intention: Whereas i: the ſuppoſed Omiſſion 
in the preſent Will were to be ſupplied by Conſtruction, in the 
Manner propoſed on the Part of the Plaintiff, it would be only 
for the Purpoſe of rejecting it the next Moment, as void, and de- 
5 2 the general Intention of the Teſtator. 


As to the AcT of PaRLIAMENT—It can't vary the real Rights 


of the Parties, with relpect to Perſons not e under it. 
| | — | | . 
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It 1 not make any Alteration in the Limitations of the Teſ- 
tator's Will. It was ſolely intended to protect, in all Events, 
the Perſons who ſhould become Leſſees, upon the Terms of re- 
building and laying out their Money, upon the Faith of it. It 


can't affect a Queſtion of Right between the Claiinants under 
Joſhua Brown's Will. 


On the Part of the Defendants, were cited the Caſes of Coulſon 


and Coulſon, the Duke of Marlborough and Lord Godolphin, 
| Hopkins and Hopkins (Forreſter 44.) and Robinſon v. Robinſon 


(ante 38. ) 
Reply— 


As to the Limitation © to the Heirs of the Body of the ſecond 
Son of Reginald, which, uniting (as they ſay) with the for- 


mer Deviſe to the ſaid e Son, for his Life, enlarges his 


Life-Eſtate into an Eſtate-Tail.—The Anſwer is, that here is no 
ſuch Limitation: None was meant, nor can any Words of Limi- 


tation be with any Propriety applied to the ſecond Son of . 
nald, ſo as to enlarge his Life-Eſtate. | 


They have argued, that though the Law will not permit the 


unborn Iſe of an unborn Anceſtor to take that very ſame Eſtate 


which the Teſtator intended to give them; Vet, in order to ef- 


fectuate as far as may be, the Teſtator's Intention, it will give 


their Anceſtor a larger Eſtate than was intended for him; namel 


V. 
an Eſtate Tail (under which his Iſſue may _ inſtead of a 


Late-Eltate. 


Anſwer. 1 his Conſtruction would be ineffectual to attain 


the End propoſed: Becauſe the Tenant in Tail would thereby 
have it in his Power to defeat the Order of Succeſſion. And if 
the Policy of the Law will not allow the Sans of Thomas (Regi- 


nald's ſecond Son, unborn when the Will was made, ) to take 


| that Eſtate which the Teſtator de/gned they ſhould take, it affords 


no Reaſon for giving to their Father an Eſtate which the Teſtator 
certainly did not deſign that He ſhould take; and fo, by a Diſpo- 


ſition which the Teſtator never meant nor thought of, put it in 


his Power to diſinherit his Iſſue, and fruſtrate the Teſtator's de- 
clared Wiſh and Deſire. 


Tur CouRT (namely, Lord MaxsF1ELD and Mr. Juſ- 
tice WII Mor, the Other two Judges being abſent,) held That 


5 T, homas the ſecond Son of Reginald took an Eſtate Tair. 


They 


„ 
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They could not inſert the Limitations which the Plaintiff's 
Counſel ſuppoſed to be left out: And as the Will now 7 ſtood, 
there was no — in the Caſe. 


But Py the omitted Limitations could bar been ſupplied by 
Conſtruction, They thought the unborn Sons of an unborn Son 
could not have taken ; And that, to effectuate the general Inten- 
tion of the Teſtator, the Word © Son ſhould be conſtrued a 
Mord of Limitation; and an Eſtate TALL given to the ſecond Son 

of — 


Turs was the Subſtance of their general Opinion. 


Their particular Expreflions were ſomewhat to the following 
HO 


e Lided Manerietp—A Court of W may conſtrue a 
Win; and, from what is expreſſed, neceſſarily imply an Intent not 
1 particularly ſpecified in Words. But we cannot, from arbitrary 
_ conjecture, though founded upon the 1 tee of W 
an toa . or Jupply the Omiſſions. 


Lord Hards icke, though generally liberal in conſtruing the 
Intent of Teſtators, would not ſupply a Contingency omitted, in the 
moſt favourable Caſe that could exiſt. A Mother deviſed her 
Real and Perſonal Eſtate to her Daughter (who was an only Child;) 


5 And f She die before She is of Age to diſpoſe thereof, then 


and — 


deviſed it over. The Daughter lived to be married; and died, 
leaving a Daughter, between 20 and 21. Lord Hardwicke de- 
y. creed for the 8 over, as to the Real Eſtate.* 


But if Words a are rooted; or ſupplied by Conftration': it muß 8 


2 F always be | in Support of the maniteſt ndern. 


Here, Adding the Words would defeat the _— Intent: 
5 Which certainly was © that the Iſſue Male of the ſecond Son of Re- 
« ginald ſhould take, before it went to the Others in Remainder.” 
ig. if the Words were added, the Limitation by the Rules of 
Law, would be void. A PossIBILITY cannot be deviſed upon 
a Poſſibility. The INTENT cannot be effectuated, unleſs the ſe- 
cond Son of Reginald has an Eſtate T ail. 


The Blunder of Expreſiion is here rd to the Real 
Meaning; And therefore cannot be ſupplied by Conſtruction: 
The conſtant Object of which, is, “ to attain the Intent.” For 
it Purpoſe, Words of Limitation ſhall operons as Words of pur- 

4 | chaſe; 
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1 Implications ſhall ſupply verbal Omiſſions; The Letter 
ſhall give way; Every Inaccuracy of Grammar, every Impropriety 
of Terms ſhall be corrected by the general Meaning, if that be 
clear and manifeſt. But here, To ſupply the Words omitted by 
Miſtake or Blunder, would introduce a Blunder in Law, and de- 


feat the Teſtator's general View and Intention. As. the Words 


| ſtand, the ſecond Son of Reginald took an Eftate Tail. The In- 
tent of the Teſtator cannot be anſwered, but by giving Him an 


Eſtate Tail. Therefore the literal Conſtruction is molt agreeable 
to the Intent, and muſt prevail. 


The private Ac of . cannot affect this, Queſtion. 


a Mr. Juſtice WilMoT—The Queſtion i is, What this Teſ- 
tator intended, ? And Whether We Can give it Effect, in Part? 


He intended it to remain in his Nate and Blood. Two of his 


Brothers : are : dead without Iſſue. 


At the Time of the Teftator 8 Death, William 0 firſt Son of 
Reginald was born: Thomas, the Second, was not. 


meant the ſame Eſtate to Thomas as to William. But that Inten- 
tion can not take Effect, according to the Rules of Law: You 


cannot limit a Non-Entity upon a Non-Entity ; a Poſſibility upon a 
Poſfibihity. It was neceſſary that the ſecond Son ſhould be Tenant 


He certainly 


in Tail, in order to give the Intention of the Teſtator an Effect. 


If the Deviſe to the Son of Reginald's ſecond Son ſhould be a 


Nullity, the general Heirs at Law of the Teſtator would xt Ty 5 


though never ſo many Heirs Male from Reginald ſhould be living. 


Let his Intention therefore take Place, 4 fur as it can EE: But 
it can go no further. | 


The Clauſe of his News and Blood i is, in Effect, ſaying⸗“ that 


« the Blood of 7. homas ſhall inherit, before it goes to his 
- Dane 


Beſides, p dan We make Wills, and wert Words 3 

: -ly and by Conjecture? Words in a Will are to be conſtrued as 
Words of Limitation, or as Words of Purchaſe, as they will beſt 

 effetuate the Intention of the Teſtator : Whereas the correctin 


8 
this Blunder (if it be One) muſt render the Will ebortive ; and 


at ſappoint the Intention of the Teſtator, to a very high Degree. 


As to the Act of Patliament—It is nothing at all: It is only to 


impower Him to make Building-Leaſes; and was intended for 


the Security of the Purchaſers. The Will! is there recited, dif- 


ferent from what it really is. 
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This is clearly an Eſtate-TAII. And therefore 
Per Cur. unanimouſly— 
JupoMENT muſt be for the DEFENDANT, 


On the 26th of February 1767, This Judgment was AFFIRMED 
by the LorDs; agreeably to the unanimous Opinion of the Judges, 


delivered * Lord Chief Baron Parker. 


Rex verſus Joſeph Hall. 


T H E Defendant was brought up by Habeas Corpus, from 


Guildford; having been convicted by two Surrey-Juſtices, 
as a Rogue and Vagabond, upon 17 G. 2. c. 5. 7. (to amend 


and make more effectual the Laws relating to Rogues, Vagabonds, 


&c,) for running away from his Pariſh, and leaving his Wife and 


. Children to be maintained by the Pariſh. 


Mr. Hall on Behalf of the Defendant, 050 efted to the Com- 


: mitment. 5 


4 . That he was not convifted: Which he ought to have been. 
int It i is not . cc | that his Wife and Children were 


. nen to che Pariſh. 2 


za. He is not committed for any I L ie Time; but—* Till be 
« ſhall be di charged according to be Laws and C 8 E. this 


"66 | Realm.” . 


Mr. Mansfeld, contra, endeavoured to ſupport the Commitments 
by 1ſt. denying that a Conviction was neceſſary; 2dly. by argu- 


ing, that the Words uſed were tantamount to an Allegation that 


they were chargeable to the Pariſh ;” gdly. by attempting 
to ſhew that theſe Words of the Commitment are equivalent to 


the Direction of the Statute, which is “ there to remain until 
the next General or Quarter-Seſſions, or for any leſs Time as 
* ſuch Juſtice or Juſtices Jhall think proper. ta 


Lord MansF1ELD obſerved, that the ad. and zd. Ob- 
jections were ſufficient to invalidate the Commitment: And * 6 
was better not to give any haſty Opinion about the Neceſſity - 


formal Conviction. 
The Man was DISCHARGED. 


Shube, $ 
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Shubrick wver/us Salmond. Tueſday, 5 

| | | | 1 Feb. 1765. 
HIS was an Action of Covenant upon a Charter-Party of (Mr. Juflice 
Aﬀreightment, by the Merchant who hired the Ship, againſt oye 
the Maſter of the Ship, for a Breach of Contract in not going to Yates were 


the Port of Winyaw in South Carolina, as he had covenanted to do. Pvt.) 


The Declaration ſet forth, That the Defendant, being ſhortly 
after bound out on a Voyage to the Iſland of Madeira, by Charter- 
Party under Hand and Seal dated 22d October 1762, covenanted 
that He would, directly as Wind and Weather would permit, 
after the Diſcharge of that outward bound Cargo at the Iſland of 
Madeira, fail and proceed to Winyaw in South Carolina, or as near 
thereto as He could ſafely get; and there ſtay 40 running Days 
from the Time of ſuch Arrival, if not ſooner diſpatched ; and load 
his Ship with ſuch Rice and other Goods as the Plaintiff's Agents, 

Ce, ſhould tender to be laden: In Conſideration whereof, the 
Plaintiff agreed to pay Him Freight at the Rate of 4/. 10s. per 
Ton for every Ton delivered at the Port of London, and allo 
2 Parts of Port Charges and Pilotage &c.. W 


In this Charter-Party is the following PRovis0—* That if the 
« ſaid Ship ſhould not be arrived at VMinyaw aforeſaid by the firſt 
% Day of March next enſuing the Date of the ſaid Charter-Party, 
% that then and in ſuch Caſe it ſhould be in the Option of the 
* ſaid Richard Shubrick his Factors or Aſſigns, on the ſaid Ship's 

% Arrival at Winyaw, either to load the ſaid Ship on the Terms 
 * aforeſaid, or not; or at the then current Freight given to Ships 
loading at Winyaw for the Voyage aforeſaid; or to refuſe the 
« ſaid Ship entirely : So always that ſuch the Intention of the 
« ſaid Richard Shubrick his Factors or Aſſigns was declared to 
„the Maſter of the ſaid Ship within 48 Hours after his Appli- 
« cation to the Factors or Aſſigns of the ſaid Richard Shubrick 
« at Winyaw.” And for the Performance of the Covenants, They 
bind themſelves, Each to the other, in the Penalty of 1200/7. 


The Declarazion aſſigned two Breaches 1ſt. That the ſaid Ship 
did not fail and proceed to Winya or as near thereto as She could 
ſafely get, in Order to load &c; but on the contrary, the Defen- 

dant did fully abſent Himſelf therefrom. 2d. That the De- 
fendant did not, on the ſaid 1ſt of March or at any Time ſince, 
arrive at Winyaw ; but w1ilfully abſented Himſelf therefrom. 


Plea (in Bar of the Action) That He did proceed with all con- 
venient Speed, and fail to the Iſland of Madeira; but by Reaſon of 
VVV _ — con- 
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contrary Winds and bad Weather, and from no other Cauſe, Was 
prevented arriving there till the 16th of February 1763] fo that 
at was impoſſible for Him to 8 his outward bound Cargo 
to Madeira. 


To the 2d Breach He made the ſame Plea; and that it was - 
poſſible, after the Diſcharge of his Cargo, to arrive at Min, Dew by 
the 1k Day of March. 


To this, the Plaintiff demurred generally: And the Defendant 


joined! in Demurrer. : 


Mr. Aſhurſt, for the Plaintiff, objected, that theſe were bad 
Pleas: For the Defendant was not diſcharged from his Engage- 


ment; but Hd to perform it. "Tis a Contract by Deed: And 
there was a ſufficient Conſideration at the Time of Ped Agreement; 
though, upon a Deed, it is not ſo neceſſary that there ſhould be a K 

ſufficient Conſideration. 2 


He 3 40 che Caſe of The Earl of Cheferfeld v. The 


Duke of Bolton, in the Exchequer, reported in Comyns 627; where 
there was a Covenant t0 repair: And though the Houſe was burnt 
down, the Tenant was obliged to rebuild it. And. whenever a 
Man covenants to do a Thing, he is bound to perform it. So is 


Feakill v. Linne, Hetley 54. And Paradine v: Jane, Aleyn 26, 


27. And Monk v. Cooper, 2 Str. 763. which was upon a Cor 
venant to pay Rent; and there was alſo a Covenant to repair, 
except in Cale of Fire: The Houſe was burnt; and though the 
| Landlord did not rebuild it, nor did the Tenant enjoy, during 
the Time for which the Rent was demanded; yet the Tenant 

was obliged to pay the Rent, e to his Covenant. e 


As the Defendant did not arrive at Winyaw before the firſt of 


'. March, the Plaintiff was to have his Option 60 whether to load 


60 Him or not.” 


Mr. Dane contra, for the Defendant. Here was a poſi- 


tive Engagment to fail to Winyaw in South Carolina. On the 
other Hand, there was a poſitive Engagement to py the Freight; 


with this Proviſo, that if the Ship did not arrive before the 


« firſt of March, the Plaintiff was to have his Election, whether 
= load the Ship, or not. 


The Ship did not arrive: And it is admitted, that it was var 
the Defendant's Fault. And therefore, as it did not arrive, the 


Flaintiff was not voliged either to Tops the SHIP, e or pay any Freight. 


4 There- 


2 Defendant. 
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Therefore the Confideration fails. The Proviſo is an expreſs Diſ- 
* from the reciprocal Engagement: And the Contract i is void, 


The Caſes that have been cited were lately conſidered i in Chan- 


cery, and determined not to be Law; The Caſe about Prince Ru- 
pert, particularly, Pardine v. Jane, in Aleyn. 


The Caſe between Mr. Garrick and Mr. Barry in C. B. was on 
Articles for Barry's Performance on the Stage. Garrick and Lace 
had covenanted to pay Him 2/. 12 5. 6d. each Night that He 
ſhould act, and to give Him a Benefit Sc, in Caſe Mrs. Cibber 
ſhould &c Sc. The Court held * the Contract to be void; be- 1 believe, 
cauje there Was No FRI i a 


this Caſe was 
never deter- 


Sou Conſideration 18 neceſſary, to ſupport the Plaintiff's ke aa 
tion. And here the Conſideration of paying the Freight fails. 
Therefore there is a great Inequality in this Contract between the 


Parties: Tis a Covenant on one Side only. Therefore the Plain- 
Ll 8 Action i is not ta be n = 


Mr. Aſburſt—in Reply. The Proviſo was introduced in Fa- 
vour of the Plaintiff; not to prejudice Hi, or to excuſe the 


The Caſes I cited do not turn upon the having a Remedy over. 


In Garrict's Caſe againſt Barry, there was a want of Mutuality 
from the firſt entering into the Contract. Here, was a good Con- 
ſideration for the Defendant's entering into a 1 Contract. 
He did do ſo: And He was obliged to Perform it. 


Lord Maxsr12:.p—Upon the true Conſtruction of this 


Agreement, there is zo Foundation of Fact, for arguing this Point 
; of T aw. 5 


The Diſtinction between implied Covenants by uae of Law, 
and expreſs Covenants, is That expreſs Covenants, are taken more 
 firitly. A Man may, without Conſideration, enter into an ex- 
preſs Covenant ander Hand and Seal. 


Here, Each has bound Himſelf by expreſs Conant under 


Hand and Seal: And the Defendant has broken the Covenant on 
his Part. 


The Plaintiff wanted a ship at Winyaw in Carolina, to load 
with Rice: And therefore He covenanted with the Defendant 


* to freight his Ship there.” And the Defendant covenants ab- _ 
PART IV. Vor. III. "s _ Jolutely 
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folutely © to go thither.” And in Order to quicken the Ship's Ar- 


rival there, there is a Proviſo “ that , He gets there by the firſt 
« of March, He is to be certain of a F reight: But; He does ng 


0 arrive there before iſt of March, then the Plaintiff was to de- 


« clare in 48 Hours, Whether He would freight the Ship or x02.” 


The Defendant therefore thereby became the Inſurer of the Riſzue 
of his getting there before the firſt of March; in which Event, 
He was ſure of a Freight: But He ſtill had a general Chance of 


getting a Freight, even though He ſhoald not arrive there till 
* that Time. 


The Words are e poſiti ſtive 8 ab « That he ſhould go thi- 
« ther.” The Parties plainly meant that the Ship was to go 


thither. And the Conſideration fails 2 his not going. 


There was another Caſe arifing upon a Fire, beſides what has 


been mentioned: And all the Opinions from the Bar were, “ that, 


though it was a hard Caſe, yet the Tenant who had covenanted 


: -9 Ws oy the Rent, Was bound to * i: 


Mr. Juice Wiruor was of the fare Opinion. 


If the Defendant had not central covenauted to go to this Port; 


and had been unavoidably prevented, without any Default in Him- 
| ſelf; it might have been a different Caſe.* In the Caſe of the 


Exception of Fire, the Tenant undertook to pay the Rent 1 in all ; 


Events; 3 and was therefore obliged to Pay it. 


Hers, the F ko had Rice at Winyaw. He agrees with the 


Defendant 4 to go thither.” He expreſsly covenants to go, at all 
Events. In order to quicken Him, it is ſtipulated by a Proviſo, 


* That if He do not arrive before the firſt of March, the Freighter 


„ 1s to have his Option, to load his Ship, or not.” The Conſi- 


deration to Him is his being ſure of a Freight, in Caſe He got 


there by the firſt of March. But this Proviſo can not excuſe Him 


for not going thither at all, becauſe He could not get there % 


oon as that Day; when He had expreſely covenanted to go to that 


Port. 
Lore MANSFIEL p—The Demurrer muſt be over-ruled. 


JupGMENT for the PLAINTIFF. 
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Rex Ver ſas The Inhabitants of Spot land. 


This Caſe is already printed and publiſhed, in the Quarto Edition 
of my SETTLEMEN T-CASEs, N“. 170. P. 527. ow it 
abridged, in the Table. 


| | i - 445 £ ror of 1 8 
Rex verſus Holmes, Mayor of n 2 
{ NN Thurſday 22d November laſt, Mr. Serjeant Appinall and 
Mr. Dunning moved to take off of the File the Return to 
2 Mandamus directed to the Defendant Holmes, commandin g Him 
to reſtore Edward Leatherbarrow *'to the Office of an Inn- Burgeſs * He was now 


of Wigan; on Affidavit “ that Holmes was DEAD at the Time of dende fact he 


4 the Return being filed: (which was upon the laſt Day of laſt Ti- rs Hop = 


nity Term, on the Motion of Mr. Clayton.) The Import of it was alive 4 


Was, that Holmes was dead 9 the e was made for filing it. 3 5 
« the Return.“ 


Lord Ma NSFIELD and Mr. Juſtice WrLMoT—It turns 
upon this—* Whether the Court would have admitted the Re- 
turn to have been filed, if the Fact had been dj ielp fed to Them.” 


Note—The Mandamus iNfued in 1759: And Holmes died 
about 3 Vears ago. 


The Difficulty was, Againſt whom to grant the Rule; Both | 
Holmer and Leatherbarrow bein 8 dead. 


The Motion ended! in this—To ſtand over til the firſt, Day of 
the preſent Term; Mr. Clayton undertaking to ſhew Cauſe then, 


and file his Affidavit in Anſwer to the Preſent * a Week 
before the Term. 


 Accordingly— 


Mr Clayton, Mr. Morton, and Mr. Wallace, on Thurſday 24th 
laſt, ſhewed this Cauſe why the Writ of Mandamus and 

2 Return thereof ſhould not be taken off the File; vix. That 
the Return was duly MADE in 1759, and then actually fgned by 
the Mayor, at a Common Hall; and in Juby 1760, delivered over 
to 0 Mr. Holt 2 the W for the Proſecutors of the Writ: Ro 
2 the 
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the Perſons commanded by the Writ to be reſtored always after- 
wards acted as Inn-Burgeſles, in Conſequence of ſuch Reſtoration. 


Holmes died in 1762. And Bromley, the preſent Agent for this 


Motion, new all this; but has ſuppreſſed it. We did not in- 


deed then think it neceſſary to file it: But We had a Right to 


file it, even after Holmes's Death; and it was no Irregularity 


to do ſo. 


Mr. Serjeant Aſpinall and Mr. Dunning, contra, for the Rule, 


The Return ought not to have been filed AFTER the Mayor's 
Death. It can not now be traverſed. The Mayor gave no Au- 


thority to file it. And He ſigned it contrary to the Opinion of 


the Corporate Aﬀembly., © 


The only Queſtion is, 0 Whether the Court would have or- 


c (ered the Return to be filed, if They had been apprized of 
the real State of the Facts. Ir They would not, in that Caſe, 
have ordered it to be filed, They will now order it to be taken of 
OE VVV 


A Biſhop's Certificate of an Excommunication'is null and void 


and of no Effect, if not received in the Biſhop's Life Time: And 


his Succeſſor muſt certify. 8 Co. 69. a. Trollop's Caſe. 


Lord MANSFIELD aſking « Whether there was any Li- 


* mitation to the Time of filing Returns; And whether a Return 
can be filed after the Death of the Party who made it.“ 


Mr. Serjeant Aſpinall, to prove, “ that the Return muſt come 
into Court by the Hands of the Mayor, cited 12 Mod. 308. 
The King v. Burrough of Abingdon. The Words there uſed 
are“ And the Return muſt come by Mayor's Hands into 

r „ Ts i 


Mr. Juſtice WILMOT— The Return was figned in 1759, 


| and kept in the Mayor's Cuſtody: In Fuly 1760, He delivered 
it to One Holt Lee, who kept it in his Hands till after the 


Mayor's Death, without filing it. It was filed indeed after- 
warde, at a Time when the Mayor could neither civilly nor 


_ criminally be anſwerable: Neither was it filed at the Application 


of any of the Perſons reſtored; nor even any claiming under 


them. 


Therefore I have oreat Doubt. I am afraid of the Precedent. 
wr — — Lord 
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Lord MAanSFiELD—It is a Return of an AQ really done: 
And the Perſons commanded to he reſtored ought not to loſe their 
Right, merely becauſe the Mayor did not file the Return. There- 


fore it would have been a mere Matter of Form, 7 the Ma yor 


bad been alive. The Queſtion is, Whether his Death =p bel 
any Difference. 


comictions are never drawn up, till ſome Occaſion calls upon 
the Proſecutor to draw them up. There were many at Sr. Mar- 
garet s Hill, which are not drawn up yet. 


I pod the Perſons who have now filed this Return have 


ſome Intereſt in it. 


Mr. Athorpe W of the Crown-Office) informed the 
Court, That the Proſecutor might, t any Time, have called for 


the Return. And 


Mr. Barlow nid There were 2 Returns aun at the Time; | 
One, as the Mayor's; The Other, as by the Corporation: But 


Neither was then filed. 0 
Curio ad zſare vult. 


The Opinion of the Court was now moved for. 


Mr. Juſtice WI nor think, This Return ought not 


to ſtand upon the Record. 


The TY Ip ROTOR was 3 for, as of Courſe; and was directed 
to the Mayor” alone. I think it ought to have been directed 


to Thoſe who had Power to return it. If fo, the Writ and Re- 


turn ſeem to be a Nullity. But I do not go upon rt. 


The Writs were delivered to the Mayor in 1759; He called 
2 Common Hall; The Common Hall reſtored the Perſons named 
in the Writs; The Mayor then ſigned a Return, That He had 


* reſtored them; In Fuly 1760, He delivered this Return to 
Holt Lee, their Agent; The Mayor died in "T8 1 In 7] ny ; 


Term 1764, the Writs were filed. 


The Queſtion wm, Whether they ought to have been fled 
Led * after the Mayor s Death, under theſe particular | Circumſtances.” 


IF the Return onght not to have. been received, it . to 
be taken off the File. 


Par IV. Vor. II. 5 M 5 In 


1644 


Hilary Term 5 Geo. 3. B. K. 


* V. ante, 
P. 1486. 


1 — 


In general, Every Return is ambulatory, and in the Breaſt of 
the Perſon to whom the Writ 1 is directed, till it is filed. Signing 
is not neceſſary, nor material. 


The only Way of getting off of a Return, is by an Action or 
an Information againſt the Perſon who returns it. There was a 
Caſe in M. 7 G. 2. Rex v. Wilkes, in Calne; which went upon 
this Principle, © that it can only be controverted: by Action or 


Information, it be once received,” But this Man was dead, 
before it Was received. 


Though this Mandamus is directed to the Mayor only; yet He 
Himſelf underſtood the Return to be made with. the Conſent of 


the emen or Common Hall. 


This Return, if it ſhould. ſtand, may be urged. as a concluſp e 
Evidence, not only that it was made by Him; but alſo « that 


it was made with the Conſent of the Corporation.” So that, if 


+ V. ante, 

p. 1486. 

er Rex v. La- 
tham et al. 


it is permitted to ſtand, it will preclude the entering into the 
Queſtion ©* Whether it was with. or without the Conſent of the 
« Corpor ation:” For, this can never be diſproved by any Evi- 
dence: : The Queſtion | cannot be inquired into, either directly 
or collaterally. It can not be examined in any Action or Infor- 
mation n Him, being dead before it was received. 


"A's long 8 as this "ER ſtands, the Queſtion, cc We- 
e ther the Reſtoration was or was not wth the F Conſent of the 


7 Corporation,” is bound down, and can never be entered into: 


For no Evidence can now be received to controvert this Fact of 
the e J Conſent. 


And as it may be applied to this We I therefore think 


the Return ought to be taken off the File. 


V ſuch Intention be tioned and that Queſtion lies open, it 


| may anſwer my Difficulty, 


11 that Queſtion i is leſt open, I; am entirely ſatisfied, 


Mr. Attorney General offered to come into any Rule for leav- 
ing that Queſtion open. 


Mr. Serjeant Aſpinall But neyertheleſs, other People yy 
may make that Ule of it. 


4 2 3 . E 
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Lord - Pocturaorner 2g; 6 that t Queſtion ought 
to be /eft . 


Mr. Dunning continued to inſiſt on the Return being raten off 


the File; And offered to admit the Fact "HW the Mayor Hin- 
8 fe did make ſuch a Return.” 


[Lond MansFIELD and Mr. Juſtice Wirmor—lIf_. a 
returning Officer was to die immediately after ſigning a Return 


and before the filing it, the Court might direct an flue t to 5 the 
Validity of it. 


7 


Mr. Juſtice Wir Mor The Reaſon of the * Caſe which * Trotlop's 
has been cited about the Biſhop's Certificate, is, “that the ſuc- = 1 
« ceeding Biſhop may have aH j the Man: And therefore the 

60 Certificate muſt be ſigned oy the Succeflor.” 
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I conſider this Return, now, as ſtanding upon the Admiſſion of 
the Proſecutors of the Writ, “ That no other Uſe ſhall be made 
« of it than barely that the Mayor did reſtore Him in Fa; 
without Prejudice to the Queſtion concerning the Legality of 


this Reſtoration ; or entering into the Queſtion about the Corpo- | 
ration's concurring with Him, or not. 


Lord 3 this be taken 4 as by the 
Conſent of Counſel on both Sides, in All the Canes, 


Rex verſus Felix Mac Donald „ Pell, #- 


| | Feb. 1765. 
OF Monday laſt (the 4th of February) Mr. Morton moved 


to quaſh an Indictment againſt the Defendant for converting 
his Houſe into an Hoſpital for taking in and delivering lewd, 
idle, and diſorderly unmarried Women; who, after their Deli- 


very, went away and deſerted their Children, whereby the Chil- 
_ dren became chargeable to the Pariſh. 


Lord MANSFIELD tack Notice: when it was firſt moved, 
of the narrow impolitic Principles upon which the Proſecutors 


had proceeded; and expreſſed his Surprize, how ſuch a Bill could 
ever be Hound. 


3 Attorney General now ſhewed Cauſe. He fad, All that 
the Proſecutors deſire, is That the Pariſh may be indemnified:” 


For, at preſent, the Pariſh are burthened with All theſe Baſtard- 
Children. 


Lor d 
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Lord Maxs FIELD But by . Law is it criminal to 
deliver a Woman, when She is with Child? | 


Cur. To be ure, This! is not indictable. 


Role made ABSOLUTE, to As 
the Indictment. 


The End of Hilary Term 1765, 5 G. 3. 


Eaſter Term 
5 Geo. 3. B. R. 1765. 


Tan Couxr was now full: Sis RIchARD As rox, 


late Lord Chief Juſtice of the Court of Common Pleas 
in Ireland, was called a Serjeant on the firſt Day of 


this Term; and took his Place on the Bench in this 


Court, the next Day; ; SIR Thowas Dexison having 
reſigned, on n the 14th of February laſt, 


Rex werſus Vice-Chancellor &c, of Cambridge. Thea, 25 


April 1765. 


'PON the Death of the late Earl of HARDWICKE, a a 
warm Conteſt aroſe in the Univerſity of Cambridge, 


between the Earls of Sandwich and Hardwicke, for the 
Office of Hisn STEWARD. 


/ 


That Officer i 18 elected by : a Grace : Which muſt paſs the Caput 


unanimouſly, and be aſſented to by the Houſes of Non- Regents 
and Regents. 


1 GRACE paſſed the Cas, for 4 Earl of Hardwicks' and 


was aſſented to in the Houſe of Non- Regents, by a Majority of 


Two: On the zoth of March 1764, it came on in the Houſe of 
Regents. The two Proctors mark the Votes, in two Lines; 


under Place?” and * 20 Non Placet. When caſt up, they were 


equal. 


The Caſe was new : And they were at a a Los, what to do: 


Parr IV, Vor. III. + N— — The 
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1 


The Senior Proctor (in the Intereſt of Lord Hardwicke } inſiſted 


on a ſecond Scrutiny ; ſupported by the Order of the Vice-Chan- 
Cellor. The Junior Proctor (in the oppoſite Intereſt) refuſed 
going to a ſecond Scrutiny ; ; becauſe they Both agreed, that the 
Votes were equal.” He inſiſted on reporting, in Form, “ that 
e the Votes were equal”; which the Other refuſed : And the 


Report muſt be made by Both * 


Upon this, the Wice-Chancellor 4% ſolved the Congregation, 


without. _ Report Nins been made. 


Afterwards, it was iifboreced, that Mr. Thomas Pitt, who 


| had voted in the Regents Houfe againft the Grace, was a Maſter 
of above five Years ſtanding, and therefore ought to have voted 
amongſt the as, prac 5. 


if his Vote Was bad, the Placets had a Majority of One. 


Mr. Pitt was admitted to the Degree of Maſter of Arts, on 


5 17th Fuly y 1758, by virtue of a Mandate from the King. On 


the 18th o 
| gran ted to Him, as to a Perſon afually created Maſter of Arts. 


July 1758 (the next Day) Leave of Abſence was 


-The Profiers bad, at fir, made a Miſtake; Koh W omit- 


ted to mark the Vote of the Other: So that, in the Paper of the 
Senior Proctor, the Placets had a Majority of One; and in 
the Junior Proctor's Paper, the Non Placets had a Majority of 
One. But they ſoon diſcovered the Cauſe of the Difference; and 
concurred in etting it right Which made the Votes agree, in 


each Paper. 
A 8 was « ali Fn on Lord Hardwicke's Behalf; 


And a Rule to ſhew Cauſe was granted: Which Rule was drawn 
: * in the Manner Which will eee PRE VIZ. 


"© avon was now ſhewn, why a 1 ſhould not fue to 
the Vice-Chancellor and Others, of the Univerſity of Cambridge, 
to complete the Election ef the Earl of Hardwicke into the Office 
of High Steward of that Univerſity. 


The Rule was made, firſt, upon the Vice- CHANCELLOR, 
To ſhew Cauſe why a Writ of Mandamus ſhould not ifſue, directed 
to Him, requiring Him 70 CONVENE and hold a Congregation or 
Convention of the Univerſity; to the End and for the Purpoſe, 


that the Proctors of the ſaid Univerſity may declare whether the 
Majority of the Votes 1 in the — Houſe of the ſaid Univerſity, 


upon 


— ä TY 


_ * 
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upon a Grace propoſed in the faid Houſe on the zoth Day of 
March laſt paſt, for the Election or Appointment of Philip Earl 
of Hardwicke to be High Steward of the ſaid Univerſity, was 
againſt or in Fayour of the paſſing of the ſaid Grace. 


The ſecond Part of the Rule was upon Daniel Longmire, Clerk, 
and Ralph Forſter, Clerk, PRocToRs of the ſaid Univerſity, To 


ſhew Ciuſe why the like Writ ſhould not iſſue, directed to Them, 


requiring Them to declare whether the Majority of the Votes in 


the Regent-Houle of the ſaid Univerſity, upon a Grace propoſed 


in the faid Houſe on the ſaid zoth Day of March laſt, for the 


Election or Appointment of Philip Earl of Hardwicke to be High 


Steward of the ſaid Univerſity, was * or in F avour of the 
| pan g of the ſaid Grace. 


The third Part of the Rule was u upon the ſaid Vice-Chancellor, 
Daniel Longmire, Ralph Forſter, William Roberts, and Henry 
. Talbot, KEEPERS OF THE COMMON SEAL of the ſaid Univerſity, 
To ſhew Cauſe why the like Writ ſhould not iſſue, directed to 


Them, commanding and requiring Them to PUT AND AFFIX the 


Common Seal of the ſaid Univerſity to an Inſtrument or Letters 
Patent appointing the ſaid Philip Earl of Hardwicke High Ste- 


ward of the ſaid Univerſity, purſuant to the Tenor of a Grace 
| . in Senate on the ſaid zoth Day of March laſt. 


Tus CounsEL who now Shad Cauſe on the Part of the 


Non Placets, were Mr. Attorney General 1 Fletcher Norton, * 


Mr. Morjon, and Mr.  Blackfrone. 


I 


In the firſt Place, they argued, that this Mandamus could not : 


ile, upon the Foot of a Mandamus “ to hold a Court-Leet : : For, 
this was not the — 18. s Caſe. 


By a Charter of Hen. I. The Town had the Court- Leet. 
By Another of Hen. 3. The To on had it: Nor the Univerſity 


In 4 Ric. 2. The Town's People committed Outrages againſt 


the Univerſity : And, the Year alter, vx. 
In 5 Rec. 2. (17 Feb. ) The Ualyerfty had their n Grant. 


In 8 Ric. 2. The Univerſity had Another Grant : Which gives 
them their fr Power to ſummon a Jury to make Preſentments,” 


In H. 6. They had Another Grant; (giving f them Power to 
remove lewd Women Sc.) 


In 


4 
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In 17 H. 8. An Award was made by a jate of the King's 
Bench and two Serjeants at Law—* That Nuſances On be 
* W in the Town-Leets.” 


Eliz. A Charter (like that of H.6. A* makes the /irft men. 
tion wp Office Sd ani: 


Therefore They have 10 PRESCRIPTIVE C ourt-Lect ; nor have 
they a GRANT of any. Therefore the High Steward is nc: 
Steward of a Court-Leet ; but only an 2 AT WILL of the 

Chancellor. 


To prove, 0 that the Court will not iſſue a Madaus nuga- 
* torily they cited Style, 457. The Protector and 1 and 
| — 1 05 217) pe 7 


Secondly=There'i is 70 Reaſon, they faid, in the preſent Caſe, 

to grant a MAN DAMus; becauſe the Univerſity of Cambridge is 

not like an ordinary Corporation; but is viable by the Crown, 

and ſubject to Statutes t to be * by the Crown, being of nb 
E oundation. ns 


| 15 3 E. 6. The Biſhop of By ad Odiets were appointed 
Vifitors: And King Edward the Sixth gave Statutes, which the 
Vniverſity accepted. So did Queen Elizabeth. In the 12th Year 
of her Reign, She gave Them a new Body of Statutes, under 
which They are n9w governed; and in which, there is 20 Provi- 
ſion for the Office of Steward: But they direct * that a// Officers 
„ not particularized ſhall be choſen AS the Vice-Chancellor i is to 
25 be choſen. | 
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The adverſity; having accept theſe Statutes, are therefore 
| hound by them. And yet the Election now in Queſtion was not 
as the Election of a Yice-Chancellor, T herefore it is null and 
void, OY 


— — 
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1 Thirdly—On ancther Orownd, this Mandamus ſhould be re- 
| fuſed. Lord Hardwicke's Grace did not paſs. Therefore this 

| Mandamus for inforcing it ought not to go: Mr. Pitt voted in 
the Houſe where He ought to vote. He could not vote in any 
other Place : His Quinquennium was not expired. 


Regents were, in their Oren, Prrprarr 
Regency was ge for One Year: It was then eidarecd 


to 24 345 Years. Now from the N ature of Regency 155 the 
1 nus 


n 


— 
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Onus annexed. to it, Mr. Pitt continued a Regent. A Royal 
 Mandamus can only confer a Privilege: It can not exempt from 
the Onus of Diſputations; and throw it upon Others. 


The Ordo Senioritatis is now, as it always was. And from 
the Ordo Senioritatis and the Combination-Paper, Mr. Pitt's 
9Pumquennium could not be expired, nor the Onus of the Cuy/zs 
_ Diſputationum taken off from Him. He could not be in the 
Combination-Paper of his College ll 2d Jaly 1759. If fo, He 
voted in his right Houſe. Hs | 


Fourthly—Lord Hardwicke was not elected; becauſe Five 

Others “ voted for Him in the Regent-Houſe, who had no * Pr. Reg 

Right to vote there; namely, 3 Perſons upon reſumed Graces, 8 

(which are ſeldom uſed but for the Sake of a Jobb, ) diſþen/ing B. D. Ralph e 

with their ſtanding, and continuing their Regency; which %½ 2 * 
pbenſing Power is contrary to the Statutes. The two Squire Bea- ,,,, e 

dles alſo voted, as being in that Office: Now they were paſt the P. D. and 

Time of voting in the Regent-Houſe, as Maſters of Arts; for 3 . 

their Quinguennium was expired. Therefore They ought to have 

voted in the Non-Regent Houſe. Theſe Facts will be proved. 


Laſtly, From the Nature of the preſent Rule, there can be nc 
_ Effeft of it. For no Other Congregation can do the Act. The 
then Proctors are now out of Office, and can not tell (by looking 
at Scratches without Names) how Mr. Pitt voted ; nor have 
They any Thing whereby to refreſh their Memories. 


Either the former Proceedings were a Nullity, by the ſudden 
Diſſolution of the Congregation by the Vice-Chancellor, without 
proroguing or adjourning it; Or elſe, the Earl of Hardwricke was 
rejected. If Either be true, no Mandamys ought to iſſue; Nor 
even if the Votes were equal. e 


The only Return that can be made muſt be That the Votes 
„ were equal: And in that Caſe, the Election was null and void. 


Tux CovuNnstL on the other Side, for the Mandamus, were 

Mr. Yorke, Mr. Solicitor General / De Grey} and Mr. Aſhurſt - 
But the two Laſt declined adding any thing to what Mr. Yorke 
had ſaid; as He had been ſo copious in his Argument: Which, 

indeed, was very full and elaborate, and too long to be minutely 


here particularized. What follows may perhaps convey a gene- 
ral View of it. bebe eee r „ | 


Mr. Yorke firſt diſcuſſed theſe two previous Points; At. 
Whether the Univer/ity have a CouRT-LEeT, whereof the 
FAA IV. Vor. HI. . Hizh 
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High Steward 3 is a neceſſary Officer : 2dly. What Was che Nature 
F his Office, as Steward of the Leet. 


iſt. He argued, that They have ſuch a Franchiſe. They may 
have it by Preſcription ; and yet may 40% have a. Charter con- 
firming it. The 13 Eliz. c. 29. confirms Courts-Leets and View 
of F THR EIS to Them. 


Upon the 2d. previous Point, He argued chat che. Office was 
incident to the Court. Conſequently. a Mandamus to admit Him 
to it, is a Proper Method. | 


Tur GTNIRAIL QuesTION He ſaid; is, „ Whether the Per- 
+66. en elected Has a he gs Right. 


The preſent Queſtion i is not upon the Right of the Eleffors, 
but of the Elected. The Court will e ſuch * 13 A 
Mandamus, if it appears. 


As to the Mrnrrs— The Queſtion will turn upon m Righ 
x and upon the Remedy. 


rissr-As to che Right—He propoſed to > conſider 

4 ft The Mode of Bleftion. 

7 = 2dly. Mr. Pitt” $ Vote _ 

[| „ Zap. The "Other Five otes (objected to by the other Side. ) 


| 31ſt. As to the Mode of Eleftim—He entered into it at large. 
| Firſt, as to the Conſtruction of the Statute of 40 Elia. De 
-<© Nominatione &c.” It does not take in fuperior Officers to thofe 
enumerated. And the Uſage is of above 240 Years. 


Beſides, this new Charter does not affect the old preſcriptive 


1 „ 

i | ” Ri Shts. 

i | The two Univerſities ; are naw - dd. as a 
with temporal Rights; Not as Eleemoſynary Foundations, as 
1 particular Colleges are. This puts an End to the Right of the 
0 e Crown * to v . them.” 

9 The Uſage Kean only a partial Acceptance of the Statutes of 


Queen Elizabeth. 
3 
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ay. As to the unqualified Votes—He agreed that the Re- 
gents were originally Teachers of the younger Part of the Univer- 


fityz And that They were diſcharged of this Onus, after they 
| had performed it a ſufficient Time. 


Maſters of Arts became ſo by three different Methods. [And 
He went through the 3 Sorts.] In ordinary Caſes, the Admiſ- 


ſion is at various Times. Mr. Pitt was created on the 17th of 


July 1758, and on the 18th had Leave of Abſence. He was 
bound to perform Exerciſes; and in October following, did ſo. 
And He was capable of bearing Offices, and even of being Proc- 
tor: For He was created, as well as admitted. And the Ordo 
Sentoritatis is no Authority againſt Mr. Pitt's ſpecial Admittance 
by Royal Mandate on 17th of July; nor the Combination- 
Paper: For, Mr. Pitt was created upon his Admiſſion, by the 
Words Magifter incipe; and was a Graduate on 18th of July 

1758. He therefore was diſqualified to vote in the Regent 
Houſe, after his 5 Yea ars were n, 


Then He 1 0 the Objections to the Proctor Oath of 
N upon collecting the Votes 1 in the Jepardty Houſes. 


As to the 2 Beadles and the 3 reſumed Graces The Beadles 
vote in the Regent-Houſe, as being attendant upon the Vice- 
Chancellor in that Houſe. And the reſumed Regencies are 
common, for various Reaſons: And the Uſage of doing it is 


eſtabliſned; and 1s conſiſtent with the 42d Statute of Queen 
Elizabeth. 


Second Point—The Remedy— : 


The Queſtion is © Whether the Officer has been elected by 2 
=" Moray of lawful Votes. 


Here, a Ongar interfered and voted, do as to prevent a De- 
claration by the prevnng Officer. 


If paria 1 nt Sufragia, there is Evidence © That a ſecond 
2 ed that is, a ſecond Collection (not a Counting only) of 

* Votes ought to be entered upon.” There has been no Fault 
either in the Electors, or in the preſiding Officer. 


Even if a Negative had been declared, the Court would PE 
granted a Mandamus, if the Rightful Tivle had appeared to be. 


1n the Perſon negatived. Much more, if Not! 18 wanting but 
a formal poſitive Declaration. 


Upon 
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Upon Informations in Nature of Q marranto, the Defen- 

dant muſt either make a Title, or diſclaim. But there is no 

Need of a Corporate Declaration of his Election. He then cite! 

ſeveral Caſes from the MSS. of the late Lord Hardwicke ; one ot 

P. & Tr. them was in * Honiton; Another, in the + Devizes; and a 
14 M. Third, in | Penryn. From which Caſes, He inferred, that if 
5 G. 1. the Party elected has a ſubſtantial Right, the Court will grant 
t V.1Strange a Mandamus ; though there was no formal ond of his 


2 Election ; 


A A to admit may go to the Officer, or to the Corpo- 
ration. The Return muſt be the ſame: It muſt be either = Eee 
Fus; or, Non eleftus'; that is, it muſt anſwer to the Sug- 


geſtion of the Writ. 1 Siderf. 209, 210. Hereford s Caſe. 

The Return could not be . that the Election was not declared.” 
The Caſe of Stoughton v. Reynolds, 2 yy 1045, ſhews that 
there was no Need of a Declaration. oe 


Laſtly, He argued ab inconvenient. 


As to the accidental Change of the Prodtors—The Deckirater, 
5 He faid, would be _ min e. 


Adjourned ll To-morrow. | 


Apr 5 Sir Fletcher Norton (Attorney General) replied, on the Part 
1 8 Oe of the Non Placets. 


I could not be preſent till he: was far advanced in his Reply. 
What I heard, was, to the following Effect. 


Ho denied that there could be a partial Acceptance 15 al 
Charter. It muſt either be accepted in toto, or not af all: The 
Corporation to which it is given can not garble it it as they pleaſe, 
raking | Part, and leauing Part. 5 | 


As to Mr. Pitt s Vote—He inſiſted © He -ouls not com- _ 


mence Regent till 1759; and could not be a Non- Regent till 
5 Vears after. 


As to the three reſumed Graces They are intitled to no Fa- 
vour, and are contrary to the Statutes of Qgeen Elizabeth. And 
there can be no By-Law or Proviſions contrary to an accepted 


N — | — — 
As 
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As to the two 'Squire-Beadles—They have no Right to vote in 


either Houſe, virtute Officy : of mult vote according to their 


Degrees. And by their Degrees, TY were undoubtedly Non- 
Regents. | 


The Regiſter (a ſuperior Office to the 'Squire-Beadles) has a 
Chair in the Regent-Houſe ; and yet goes to the Non-Regent 


Houſe, to vote. And the Vage Pretended i is of no more than 
20 Tears. 


If any One of theſe 5 have voted in an improper Houſe, it 
makes an End of the Queſtion. 


As to Mr.:Yorke's Caſes about Informations in the Nature of 
9us Warranto, and the Manner of pleading in them, and about the 
Returns of Writs of Mandamus—1 ſee no Need to anſwer them ; 

becauſe they do not apply to the preſent Caſe. 


As to the Neceſſity of a Declaration of the ElectionIt de- 
pends upon Circumſtances: In jome Caſes, a Declaration is neceſ- 
ary, by the Conſtitution; In others, not, Here, a Declaration 

Was W in order to give a complete Ri ght. 


1 rely on the Merits only: And 1 fay, that on the Merits of 
this Caſe, 20 Mandamus can go. 


Here is no Evidence of a Leer, nor of any Steward of a Leet; 
The Election was carried on rightly ; Mr. Pitt voted in the right 
Houſe; A ſecond Scrutiny would have been improper ; The two 
Proctors agreed in rectifying their Miſtake ; Many of the Mem- 
bers were gone, when the ſecond Scrutiny was demanded ; It 
was demanded on the ſole Foot of the Proctors' miſ-counting ; 
(for Mr. Pitt's Vote was not then thought of as an Objection;) 
The 5 Votes were in the wrong Houle : Upon the whole, a Man- 
damus ought not to go, upon the Merits. 


Lord MansF1ELD thought the Matter lay in a narrow 
Compaſs, and was not attended with wy. great Dithculty, 


He then ſtated the Caſe, from the Affidavits; and explained 
the Reaſons upon which the Court granted the preſent Rule to 
* ſhew Cauſe,” in the Manner They had done, with particular 


Directions for Notice to be given to all Parties who had any Right 
or Concern i in the Queſtion. 


Pakr IV. Vor. III. . — 


— 
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The Univerſity, As a Body, have not thought fit to oppoſe it. 


But it is oppoſed by All the Non Placets, and by ſome of 
thoſe Perſons who have the Cuſtody of the Common Seal of the 
Univerſity. 


There are three Queſtions that ariſe upon this Caſe: iſt. On 

the Validity of Lord Hardwicke's Election; 2d. If his Right be 

clear, then whether a Mandamus 1s a proper Remedy ; 3d. If it 
is, then how it ought to be directed. 


ſt. Queſtion. | Firſt—As to Lord Hardwicke s Right 


There 4 not ſeem to be the leaſt Contradiction, as to Mat- 
ters of Fact, amongſt the Witneſſes on the two different Sides; 
though They differ in e as to the 8780 . from 
them. ä 


The Mode of Election is traced back to the Vear 1 524, (240 
Yearn ago.) The Affidavits expreſsly ſwear * That the Mode of 
2 clecting the High Steward has been by a Grace, &c, &c.” And 
to this, there is no Contradiction: No One doubted it on the 
zoth of March, the Day of the Election. 


But it is no contended cc That the Election of High Steward 
«© ought to have been in the ſame Mode As the Election of a 

A Vice-Chancellor.” And this is reſted on the Statutes of _— 

Elizabeth. | „ 3) 


But hare is a vaſt deal of Difference between a new Charter 
granted to a new Corporation, (whe muſt take it as it is given ;) 
and a new Charter given to a Corporation already in being, and 
acting either under a former Charter or under preſcriptive Uſage. 
The /atter, a Corporation already exiſting, are not obliged to ac- 

_ cept the new Charter in toto, and to receive either all or none of 
it: They may act partly under it, and partly under their old Char- 
ter or FISICrIpRn, 


Whatever might be the Notion in 8 Times, it is moſt 
certain now, * That the Corporations of the UNIVERSITIES are 
« LAx-Corporations; and that the CRowN cannot take awa 

| 3 them any Rights that have been formerly 3 in 
them under old Charters or preſcriptive W 


The Validity of theſe new Chaners muſt turn "op 5 e Ag. 


tance of the Univer ſity. = 3 
1 | When _ 
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When . Elizabeth gave theſe Statutes, the Univerſity of 
Cambridge was of ancient Eſtabliſhment, and had many preſcrip- 
tive Rights, as well as former Charters of very old Date. And 
there was no Intention to alter and overturn their ancient Conſti- 
tution. Theſe Statutes undoubtedly meant to leave a vaſt deal 
upon the ancient Conſtitution of the Univerſity ; without repeal - 
ing or abrogating their old eſtabliſhed Cuſtoms, Rights, and 


| Privileges : Nor could the VILVErRty mean to accept them upon 
any Juch Terms. 


Therefore I am \ clear, that the Statutes of Queen Elizabeth can 


not be ſet up, to z7validate Eſtabliſhments ſubſiſting long before 
She was born. 


The Office of Hom W was a very 2 Office i in the 


Univerſity, long before She was born ; and was poſſeſſed by very 
great Men; a much higher Office than Stewards of Courts-Leet : 
She never intended to alter the Mode of Election to it: Nor was 


the Moge of Election objetted 1 to 5 any Body, at the Ti ime of this 


| Election. 


„ 1 am clear that the Mode and Manner of this Elec- 
tion was right. ri 


Then as to the Rieu of Lord Ke under it. 


The Election was quite fide The little Miſtake in the mark- 


ing was immediately ſet right. The Proctors DECLARED the 
Votes to be equal. No One then thought of the Objection to 


Mr. Pitt's Vote. But Diſputes arifing upon another Matter, the 


r was diſſolved. 


It is now obhectel. by Lord IO De Ie 40 That Mr. Pie, be- 
„ing a Stranger in the Regent-Houſe, obtruded his bad Vote: 
% Which Vote being diſallow ed will oy" Lord Haradwicke a Ma- 


. A of One.“ 
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This depends upon the Validity of Mr. Pitt 8 Vi: On which 


there is no Contrariety of Evidence, as to the Facts. 


[He then ſtated the Facts relating to it. ] 


The whole turns upon the 8 of his Inauguration 
to the Degree of Maſter of Arts. Ties depends upon the Uſage 
of the Univerſity. And it is ſworn © That the Degree begins 
from the Day of Creation, when it is conferred under a 75.08 - 

«6 an- 


ww * 
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« Mandate”: And many Circumſtances of the preſent Cafe con 
/irm this. 2 ES) | 

1ſt. The Leave of Abſence given the next Day, infers that He 
was then a Maſter complete. 


2dly. He appears to be obliged to diſpute, in Oclober 15 58: 
For He then pays for diſing (a barbarous Term for diſputing;) 


the Fees for it being accounted for between the Beadles, in Oc- 


tober 1758; whereas the Fees of hoſe Graduates whole Right 


commenced at the next general Commencement were not accounted 


for 7 1759. 


2dly. What ſhews . that the Degrees of ſuch as take them by 


Royal Mandate muſt commence from their Inauguration,” is the 


Combination-Paper, and the Ordo Sentoritatis. Mr. Pitt's Name 
is not in the former: But it 7s in the latter, being made after the 


general Commencement in 1758. And the Names therein con- 
tained are either Noblemen, or ſuch as took their Degrees by 
Royal Mandate. This ſuggeſts ſtrongly © that the Degrees of 
FThoſe who take them by Royal Mandate commence from their 
Creation. And there is no Evidence to the contrary, And 
the Exprration of the Quinquennium depends upon the Commence- 
. e VVV 


If w. SI Majority of One for Lord Hardwicke; unleſs 


| the other Side can dilquality lame of Thoſe who voted for Him 


Five of them are objected to. 


But as to the 3 reſumed Graces—There is no Pretenſe that that 


Tranſaction was done with any improper View or Deſign. And 


in reſpect of eſſential Voting, it is quite indifferent: For it is not 
material, whether they give their Vote in one Houſe, or in the 


Other. And it is agreeable to the Uſage of the Univerſity, © That 


is no Objection to rh 


upon which ſuch an Uſage has been founded. 


«© They ſhould vote where They Lade voted.” Therefore there 


As to the 'Squire-Beadles—The U/age appears to be, that 
They di vote in the Regent-Houſe.” And it is quite indiffe- 


rent in itſelf, what Houſe They vote in: And as They are atten- 


dant upon the Vice-Chancellor who votes in the Regent-Houſe, 


it ſeems that there is ſome imall Reaſon for their doing ſo too. 


However, the conſtant Ujage is ſufficient to ſhew which Houſe | 
they ought to vote in; without aſſigning the particular Reaſons | 


4 | Thus 
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Thus ſtands the R1Gur to the Office. 
The next Queſtion is as to the RME Dx. 


There is no Other than what is now applied for. And this 
is the very Reaſon of the Court's iſſuing the Prerogative Writ 
of a Mandamus ; becauſe there is no other Specific Remedy. 


It is admitted, that a Manlamus would lie, if-it can be conh- 
dered as the Caſe of a Steward of a Court-Leet. 


But it is ſaid, that the Franchifc of the Court-Leet 'is in 
the Town of ns aaa. and not in the Univerfs ty. 


But the UntversITY: baue en ee it long; And they are now 
in Poſſefton of it: And they have elected Lord Hardwicke under 


this Claim of many Ages ſtanding. | And the To own do not ap- 
pear, to — to 4! Male it. 


Bat f/it was not ſo, I ſhould Nl think that, as ; here i is NO other 
 ſhecific Remedy, the Court ought to grant the Writ. And fo They 


will do in Eccle efraſtical Caſes, . it 8 that there is no 
other ſpecific Remedy. 


2d. Queſtion. 


The laſt Queſtion i 18, How the Mandamus ought to be DIRECT ED. 34d. Queſtion, 


Mr. Yorke has gone fully into the Argument « That the Rule | 
* for a Mandamus ought to be founded upon the Merits of the 
"> ELECTION, and not upon the Declaration of the Prodtors.” 


The Declaration of the Proctors can not affect the fubRantial 
Right. The Right of Election appears to be in LoxD HARD/ 


wickE. And I am very clear, That the Foundation of the Rule 
ſhould be the Election. | 


Even if the Proders had declared contrary to the Truth of the 


Election, yet the Writ ought to have gone. But here was ne 
7 Declaration at all. 


It now appears, that Lord Hardwicke was duly elected: And 
the laſt Part of the Rule will procure Him the proper Remedy, 
without meddling with the two former Parts of it. 


Therefore the Madina ought to go to the Keepers of the 


Seal for the Time being, requiring and commanding them to par 
rr err TIT” tbe 


— - — — — 
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the Seal of the Univerſity to the Inſtrument of bis Appaintmene: 
And the two former Parts of the Rule ought to be diſcharged, 


Mr. Juſtice Wil Mor, having firſt opened the Caſe, en- 
tered into the Reaſons of wording the Rule as it now ſtands: And 
He thought that it ought to go, as Lord Manyfetd had propoſed. 


Ir thawe 1 is a clear Right in Lord Hil nr the Court ought, 


He faid, to find out a ſuitable and adequate REMEDY; and (in 


his Opinion) even to have made a Precedent, if They could not 
have found One: For where there is a Right, Law and Juſtice 
require that there ſhould be ſome Remedy or Other. And He 


declared that He never ſaw a clearer Cafe, both as to the Right, 


and as to the neg, than this Pre: to Him to be. 
| This Remedy is undoabtedly proper for 791 Right. 


Here are Veſtiges, in the Records hid before Us, 3 
„That there was a Court-Leet in the Town of Cambridge 3 0 
« 4 Centuries ago.” But it does not appear that they have 9 70 
or claimed any ſuch Franchiſe for a Century or two /aft paſt: And 


they do not —ẽ to be now in Poſſe fron of wy” ſuch Franchise. 


On the contrary, the Uxivrxslrv are in 1 Poſſeſſion of a Court- 
Leet ever ſince 1690, at leaſt 75 Years, excrciſed by their Deputy- 
Steward. Therefore it may be preſumed that there has been ſome 
Grant, Surrender, Forfeiture, or Aſſignment from the Town 79 


| them; or ſomething of the like Kind: And We can not therefore 
5 preſume any to be at this Time i in the Town. 


But if the Preſumption was not fo ſtrong, upon x ſuch a Poſſeſ- 


ſion; yet how could We ſay, that the Univerfty have aſurped a 
Franchiſe which does not 1 to be in any One elle? 


8 I do not t think it material, 10 * Whether the Univertiy 
« have a Right to a Court-Leet, or not.“ For they have a 


Right to fuch an OFFICER as a HIGH STEWARD, with a /) 
pendium: And He has a Right to come here for this Writ, this 


great Prerogative Writ of Mandamus, (a Remedy which turns 
more, in my Opinion, upon Principle than upon Precedent ;) 
And We ought to grant it, becauſe there is #0 other adequate 


Remedy. 


The Office of High Steward appears to have en of 240 Years 
gs And the greateſt Men appear to have been choſen into 


II the Earl of Hardwicke has been now duly and regularly 
1 : 3 elected 
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elected into it, He ought to have a Mondamus to e! Him to 
his Right. 


The next Queſtion then is, Whether Lord Hardwicke was 


«rp gularly elected, and had a Majority of Voices 1 in the Regent- 
66 Houle.” 


ds to the Mode of Election Alt is objected That Ile ought, 


% by the Statutes of Queen Elizabeth, to have been cholen as 
«© the Vice-Chancellor 1 is choſen.” 


But this rem to be an After-Thought. The Non Placets All 
voted in a different Manner from that in which a Vice-Chan- 
cellor is elected; namely, by a Grace: And they made 79 Objec- 

tion to the Mode of Election, at the Time when They gave their 
Votes, though They do object to it now. _ 


It 1s the Concurrence and diane of the Uaiverd ity that 
give the Force to the Charter of the Crown. And they may take 
and accept the Body of Statutes or Code of Laws, ſeparately and 
diſtin&fly: They are not bound to take All, or leave All. And 
it appears that they here have in Fact done fo: For they have 
always choſen this Officer (their High Steward) by way of Grace. 
1 do not think that this ſuperzor Office of High Stewardſhip is in- 
cluded in this Statute, which begins with ſpecifying Perſons of 
much inferior Rank : But if it had been fo, We could not have 
over-turned an Uſage of 240 Years ſtanding, upon Words of this 
_ Statute which might ſeem contrary to ſuch ſettled Uſage. It cer- 
tainly did ust intend to repeal the old Cuſtoms and Ulages of the 
Univerſity, except in thoſe Caſes where the Univerſity choſe it. 
And, from filial Piety to my Alma Mater, (the Place where I 
had the Hononr to be a Member and receive my Education,) I 
can not help rejecting the Attempt to overturn ſuch an ancient 
Ulage, with the utmoſt Indignation. 


A 0 the Declaration of the Proctors—I think it 1 
For the Queſtion depends not upon gat, but upon the real Majo- 
rity of legal Votes. Their Declaration can not alter or affect that. 
/ They had made a Declaration; and even ſuch their Decla- 
ration had been contrary to the Truth of the fair and real Right, 
the Court muſt have taken up the Matter upon the true and real 
Merits: For, the Right to the Office attached in Lord Hardwicke 
upon his having a Majority of legal Votes. The Circumſtance 
of there being “ zo Declaration at all“ can not put Him in a 
worſe Caſe than if there had been a Declaration again/t Him, a 
Non Placet Declaration. If He had a real Right, this Court 
ought to give Activity to it: And the Onion of a Declaration 


by 
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by the Proctors, or the Fal/ity of it, can not affect their Judg- 
ment concerning the Legality of the Right. "Mie 


He then - expreſſed his Sentiments about the Oath of Secrecy, 
which, though it had been much diſcuſſed, did not perhaps ma- 
terially concern the pręſent Point, ſo much as it did the private 
Conſcience of the Proctor: And He (as Lord Mansfield had before 
done) declared * that ſuch an Oath could not defend the Taker 
of it from giving Evidence before a Court of Fuſtice”; even if 
it were neceſſary to underſtand it in a ffr:Fer Senſe than it ſeemed 

to Them to import. 3 


As to MR. PiTT's Vote There is a general Commencement, 
and a ſpecial One. © Incipe Magiſter, is what makes the Com- 
mencement of the Right to the Degree, in both Caſes : He thereby 
commences Maſter of Arts. The Difference between the Degree 
by Royal Mandate, and the ordinary Degree is, that an ordinary 
Graduate commences at the general Commencement ; One under 
Royal Mandate commences upon the Words Incipe Magiſter” 
„ß OO ik 


The Combmation-Paper and the Ordo Senioritatis evince this: 
And the Leave of Abſence conſiſts with it, and confirms it; as it 
| ſhews that He was then conſidered as a complete Maſter of Arts, 
and ſubject to the Onus of that Degree. dls pes - 


He therefore.commenced complete Maſter of Arts by the Word 
* Tncipe.” Conſequently, He was a Non-Regent when He voted: 
And therefore his Vote was thrown away, and of no Validity. 


As to the reſumed Graces and the 'Squrre-Beadles—The Uſage 
is ſufficiently proved; and it is conſiſtent with the Statutes, in 
ſuch Caſes as are not particularly provided for by them. And 
theſe reſumed Graces de not at all appear to have been made with 
any improper View or Deſign, or with any Relation to the Occa/ion 
of tors Been... ro re 8 


Therefore Lord Hardwicke had a Majority of legal Votes. 


It follows that We ought to grant the Mandamus in the 
Manner it was originally prayed; vis. a Mandamus to be directed 
to the Keepers of the Common Seal of the Univerfity, com- 
manding and requiring Them to put and affix the Common Seal of 

the ſaid Univerſity to the Diploma or Inſtrument appointing the 
Earl of Hardwicke High Steward of the Univerſity, purſuant to 
the Tenor of the Grace paſſed in Senate on the 3oth of March laſt. 


1 3 Mr. 
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Mr. Juſtice YATEs and Mr. Juſtice As rox were una- 
nimouſly of Opinion with Lord MansFitLD and Mr. Juſtice 
W1LMoOT, © that a Mandamus ought to go; and that it ought to 
be directed to the Keepers of the Univerſity-Seal, commanding 
them to athx it to the Diploma of Lord Hardwicke's Appoint- 
s ment to the Office of High Steward.” 50 


They delivered their Opinions at large; and founded them upon 
the like Reaſoning as has been already expreſſed. They agreed, 
that the Queſtion turned upon the real Merits of the Election; not 
upon the Declaration of the Proctors. They agreed alſo, that 
Mr. Pitt voted in the wrong Houſe; his five Vears being expired: 

For that, being an Honorary Graduate, by Royal Mandate, He 
commenced Maſter of Arts upon the Vice-Chancellor's ſaying 
« Incipe Magiſter, i. e. from the Time of Inauguration, and 
before the general Commencement; whereas ordinary regular 

Graduates do not commence ſo, till the general Commencement. 
And his Duty commenced with his Degree. They alſo agreed, 
that Lord Hardwicke appeared to have a clear Right; And that 
All the Objections to it were ſufficiently anſwered : And if He 
had a Right, He certainly ought to have a Remedy. And Mr. 
| Juſtice Aſton mentioned the Caſe of The King againſt Dr. Bland, 
Provoſt of Eton, Mich. 1740. 14 G. 2. B. R. who was com- 
manded by a Mandamus to affix the College-Seal to a Preſentation 
by the Fellows to a Vicarage. Mr. Juſtice Yates inclined to 
think that the Univer/ity appeared to have the Court-Leet. And 
he held, that an % Corporation, who accept a ew Charter, may 
{till act under their former Charter, or under preſcriptive Uſage. 


wy "Po" MAaNSFIELD—Let the Rule be taken 2 the Man- | | 
ner we have directed. a 


Pillans and Roſe ver/us Van Mierop and Hopkins. , 
Friday 2 5th of January laſt, Mr. Attorney General Nor- 
ton, on Behalf of the Plaintiffs, moved for a new Trial. 
| He moved it as upon a Verdict againſt Evidence: The Subſtance 
of which Evidence was as follows. 


One White, a Merchant in Ireland, deſired to draw upon the 
Plaintiffs, who were Merchants at Rotterdam in Holland, for 800/. 
payable to One Clifford; and propoſed ta give them Credit upon 
a good Houſe in London, for their Reimburſement; or any other 
Method of Reimburſement. 


kn 
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The Plaintiffs, in Anſwer, deſired a confirmed Credit upon a 
Houſe of Rank in London; as the Condition of their accepting 
the Bill. Mhite names the Houſe of the Defendants, as this 
Houſe of Rank; and offers Credit upon them. Whereupon the 
Plaintiffs honoured the Draught, and paid the Money; and then 
wrote to the Defendants Yan Mierop and Hopkins, Merchants 
in London, (to whom White allo wrote, about the lame Time,) 
defiring to know ** Whether They would accept ſuch Bills as 
«© They, the Plaintiffs, ſhould, in about a Month's Time, draw 
« upon the ſaid Yan Mierop's and Hophms's Houſe here in Lon- 

don, for 80o/. upon the Credit of WHITE:” And They, hav- 
ing received their Aſſent, accordingly drew upon the Defendants. 
In the Interim, Whzte failed, before their Draught came to Hand, 

or was even drawn: And the Defendants gave Notice of it to the 
Plaintiffs, and forbid their drawing upon them. Which they, 
nevertheleſs, did: And therefore the Defendants refuſed to pay 
their Bills. TY or 5 


On the Trial, a Verdict was found for the Defendants. 


Upon ſhewing Cauſe, on Monday 11th February laſt, It turned 
upon the ſeveral Letters that had reſpectively paſſed between the 
5 Plaintiffs, and Defendants, and White. The Letters were read: 
* Dated 16th 1ſt, Thoſe * from White and Co. in Ireland, to the Plaintiffs in 
Feb. 1702. Holland; (by which it appeared that Pillans and Roſe had then 

accepted the Bills drawn upon them by Mhite, payable to Clif- 
ford;) Then thoſe of the Plamtiffs to the Defendants; and alfo 
White's to the Defendants; Then thoſe of the Defandants to the 
+ Dated 19th Plaintiffs, + agreeimg to honour their Bill drawn on Account of 
March 1702. White; The Letter from the Defendants to the Plaintiffs, in- 
forming Them that White had ſtopt Payment,” and defiring 
Them 7ot to draw, as they could not accept their Draught; And 
laſtly, that which the Plaintiffs wrote to the Defendants, * That 
« They ſhould draw on Them, holding Them not to be at Li- 
* berty to withdraw from their Engagement. IS 


TP uR CovuNsEL for the Defendants were Mr. Serjeant 
Navy and Mr. Wallace. They obſerved that the Plaintiffs had 
given Credit to White, above a Month before the Defendants had 
agreed to accept their Draught. For it appears by White's Letter 
of 16th February 1762, that Plans and Roſe had then actually 
accepted Clifford's Bills: But Van Mierop and Hopkins did not 
agree to honour 7herr Draughts till 19th of March 1762. There- 
fore the Conſideration was paſt and done, before their Promiſe was 
made. And they argued, and principally inſiſted, that for One 
Man to undertake to pay another Man's Debt,” was a OLD 
—— ———— —— — L 
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Undertaking ; unleſs there was ſome Confideration for ſuch Under- 

taking: And that a mere general Promiſe, without Benefit to the 

Promiſer, or Loſs to the Promiſee, was a nudum Pactum. And 

they cited 1 Bulftr. 120. Thorner v. Field. Dyer 272. . 31. 

Hunt v. Bate. 2 Vern. 224, 225. Cecil et al v. Earl Saliſbury. 

1 Ro. Abr. 11. pl. 1. Letter Q. © Conſideration executed.” 

Yelv. 40, 41. and 2 Strange, 933. Hayes v. Warren; where a 

paſt Conſideration was holden inſufficient to raiſe an Afumpſit. x . os 

| | wiſe, Hardres 

Tux CovnsEr for the Plaintiffs were Mr. Attorney Cle. EF 

neral, Mr. Walker and Mr. Dunning. They denied this to be 

a paſt Conſideration; and inſiſted, that the Liberty given to the 

Plaintiffs, © fo draw upon a confirmed Houſe in London,” (which 

was prior to the Undertaking by the Defendants,) was the Con- 

deration of the Credit given by the Plaintiffs to White's Draughts ; 

and that this was a good and ſufficient Conſideration for the Under- 


taking made 'by the Defendants. It relates back to the original 
Tranſaction. 8 : 


If any One promiſes to pay for Goods delivered to a third Per- 
ſon; ſuch Promiſe, being in Writing, is a good One. And here 
' White had had 8oo/. from the Plaintiffs, upon this Aſſurance : 
And the Defendants undertake in Vriting, in Purſuance and Com- 
pletion of this original Aſſurance, to be anſwerable for J/hite's 
reimburſing the Plaintiffs. And a Promiſe in Writing, is out of 
_ the Statute. | e e 


This Caſe does not fall within thoſe that have been cited: For 
Van Mierop and Hopkins have made Themſelves originally liable. 1 
An ex poſt facto Event cannot alter the Nature of an original Pro- "n 
miſe. Their original Promiſe made Them liable, and bound Them. 


And they are obliged, both by Law, and in Honour and Honeſty, e 1 
to perform it. NEL N 


— 
oe Ex : nd — 


— Yo. 8 = 


It is a mercantile Tranſaction: And it muſt be conſidered, " 

upon the whole of it, as an Admittance “ that the Defendants 

either had or ſoon would have Effects of he's in their 
„„ % ITILMES: . 


„ 
<< — ——_. — RT TT T7 LINES = bal 


Lord MansFiIELD—The Objection is, « that the Letter 
« whereby Van Mrerop and Hopkins undertake to honour the 8 
« Plaintiffs' Bills, is nuduw Pactum. The other Side deny it. i 


This 1s the only Queſtion, Here. 


But this is quite different from what paſſed at the Trial: The 
nudum Pactum was not mentioned at that Time. The Grounds _ 
2 it 
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it was argued upon there, were, 1ſt. That this imported to be a 
Credit given to Pillans and Roſe, in Proſpect of a future Credit 
to be given by Them to Vite; And that this Credit might well 
be countermanded before the Advancement of any Money : Ard 
this is ſo. 2dly. That there was a Fraud: For that Van Mierop 
and Hopkins had Reaſon to think that White had ſent Goods to 
Pillans and Roſe ; whereas this was a mere Lending of Credit. zdly. 
That if Pillans and Roſe had received Goods from White, and 
retained them till He failed, the Defendant's Undertaking was 
. e 1 


18 


I was then of Opinion, that Yan Mierop and Hopłins were 
bound by their Letter; unleſs there was ſome Fraud upon Them: 
For that They had engaged under their Hands, in a mercantile 
Tranſattion, ** to give Credit for Pillaus and Roſe's Reimburſement.” 
And I did not ſee it to be future, as had been objected : Nor did 

I fee any Fraud. And Nothing was then urged about it's being 
nudum Pattum. 3 55 8 


I have no Idea, that Promiſes “for the Debt of Another,” are 
applicable to the preſent Caſe. àñE „ 


Tus is (as Mr. Walker ſaid) a mercantile Tranſaction; and it 
depends upon theſe Letters from Merchant to Merchant about 
Honouring Bills, to ſuch an Amount: And this Credit is given upon 
a Suppoſition “ that the Perſon who is to draw upon the Un- 
„ dertakers within a certain Time, Has Goods in his Hands, or 
„ aoill have them.” Here, Pillans and Roſ“ truſted to this Un- 
dertaking: And there is 20 Fraud. Therefore it is quite upon 
another Foundation than that of a naked Promiſe from One, “to 
, / ⁊ v 


Mr. Juſtice WILMO TI own, The Want of Conſide- 
ration, at firſt, occurred to Me. But I now am ſatisfied, that 
this Caſe has Nothing to do with the Caſes of Undertakings by 
One to pay the Debt of Another.” In zhoſe Caſes, it is foitled, 
that where the Conſideration is paſt, the Action will not lie: 
And yet this ſeems a hard Caſe. The mere Promiſe “to pay 
the Debt of Another, without any Conſideration at all, is 
nudum Pattum: But the leaſt Spark of a Conſideration will be 
ſufficient. It ſeems almoſt implied, that there muſt be ſome 
Conſideration : But F there be None at all, it is nudum Pactum. 
The Statute muſt mean ſuch a ſpecial Promiſe as would have ſup- 


ported an Action. — 0 


But All this is out of the preſent Caſe. So alſo, I think, is all 
the precedent Correſpondence. 5 


A 
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It Hes in a narrow ene 


White, Pillans and Roſe, and Yan Mierop and Hephins had All 
a Correſpondence together: They have Intercourſe together, mu- 
tually, in mercantile Tranſactions. Pillans and Roſe write to 
Van Mierop and Hopkins, to know © whether They will honour 
« their Draughts for 800/. in about a Month's Time.” They lay, 
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« they will,” Now it ſtrikes Me (as Mr. Walker ſaid) that it 


admits that They either have Aſſets or Effects of White's in 
« their Hands,” or * that They have Credit upon Him.” Now 
by this Undertaking of a good Houſe in London, and relying upon it, 


They are deluded and Brenad from uſing any legal Diligence to 


purſue Mhite, or even not to part with any Effects of His which 
They might have in their Hands. Therefore this ſeems to be 


an irrevocable Undertaking by Van Mierop and Hopkins: And 


They ought to be bound by it. Conſequently, there ought to 
be a new Trial. . 


Lord Malerin b A Letter of Credit may be given as 


well for Money already advanced, as for Money to be advanced 


m future. 


Let it be argued again the next Term: And you thall have 


the Opinion of the whole Court. 
Ulterius 0 oncilium. 


Yeſterday, this Matter accordingly came on again; and was 


argued by Mr. Wallace, for the Defendant; and by the ſame 
Counſel as argued laft Term, for the Plaintiffs, 


The latter repeated and enforced their Arguments. They ſaid 
the Conſideration moved from Whzte to the Defendants; not from 


the Plaintiffs Pillans and Roſe, to the Defendants: And as the 


Defendants have undertaken for White, they c can't revoke or re- 
| tract their — 


This Caſe is not like the Caſes cited: ga of which are 
ſtrange Caſes, and not founded on ſolid or ſufficient Reaſons; 


And in others of them, there was no meritorious Conſideration at 


all. And Mr. Walker cited Hardres 71. Reynolds v. Profſer ; 


where the Conſideration was adjudged : Sficient, notwithſtanding 
all the Reaſoning of Sir Thomas Hardres, and all the Cafes cited 


by Him. That was an 4/ump/it by a Stranger, in Conſideration 


that the Plaintiff would forbear to proſecute Lord Abergavenny 


upon a Judgment, in the Name of the original Plaintiff, by virtue 


of a Letter of Attorney to receive it to his own Uſe.“ 
PART IV. VoI. III. 3 8 der- 


| 
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vn 


Serjeant Davy was heard, this Morning, on Behalf of the 
Defendants; and urged, that the Plaintiffs gave Credit 75 White, 
upon his promiſing to reimburſe Them: And he ſaid, there waz 
a fraudulent Concealment of Facts. 


WuirTE's firſt Letter could have no Influence on the Plain- 
tiffs. For They afterwards defired a confirmed Credit upon a 
Houſe of Rank in London: So that They did not rely on Js hite's 
firſt Letter which offered Credit on the Defendants, or any other 
Method of Reimburſement. And Nothing had zher paſſed be- 
tween WY/hite and the Defendants. For the firſt Letter between 
Them was on the 16th of February (a Fortnight after:) And 
then the Defendants were deceived into a falſe Opinion * that it 
« was for a future Credit, and not to ſecure a paſt Acceptance of 
« J/hite's Bills by the Plaintiffs.” And this Concealment of Cir- 
cumſtances is ſufficient to vitiate the Contract. The Plaintiff; 
had accepted a Bill of 800. of White's, a Fortnight before the 
Defendants' Letter of 16th February: Which Bill the Plaintif; 
had accepted upon Aſſurance of Credit on a Houſe in London, to 
reimburſe Them. And this Tranſaction was Jraudulently con- 
cealed, both by IVhite and the Plaintiffs, from the Defendants. 
If this had been diſcloſed, the Defendants would have Ray 

ſeen „that the Plaintiffs doubted of White's Sufficiency;” by their 

N ee Security for his already contracted Debt. 


All Letters of Credit cate to future Credit; not to Debts 


before incurred: Nor can the Advancer of ane thereupon, in- 
clude an old Debt before incurred. 


A Bill can not be accepted before it is drawn. This is only a 
Promiſe to accept: For it is wy a Promiſe to bonou the Bill; 
" not a Promiſe «to pay it. 


A Promiſe « to pay a paſt Debt of another Perſon” is void at 
Common Law, for want of Conſideration ; unleſs there be at 
| leaſt an implied Promiſe from the Debtee ** to forbear ſuing the 
« original Debtor.” But here was a Debt clearly contracted by 
White with the Plaintiffs on the Credit of M ite: And there is 
no Promiſe from the Plaintiffs © to forbear ſuing White.” A naked 
Promiſe is a void Promiſe : The Conſideration mult be executor, | 
not t paſt. or executed. 


Te MAnSPIELD aſked, if any Caſe could be found, 
where the Undertaking holden to be a nudum Pactum was in 
Mriting. 

Serjeant 
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Serjeant Davy—lIt was antiently doubted “ Whether a written 
« Acceptance of a Bill of Exchange was binding, for want of a 
« Conſideration.” It is fo ſaid, ſomewhere in Lutwyche. 


Lord MansFIELD—This is a Matter of great Conſe- 
quence to Trade and Commerce, in every Light. 


Ir there was any Kind of Fraud in this Tranſaction, the Col- 
luſion and mala Fides would have vacated the Contract. But from 
theſe Letters, it ſeems to Me clear, that there was zone. The 
firſt Propoſal from White, was to reimburſe the Plaintiffs by a 

« Remittance, or by Credit on the Houſe of Van Mierop”: This 
was the Alternative He propoſed. The Plaintiffs choſe the 
Latter. Both the Plaintiffs and Whrite wrote to Van Mierop and 
Company. They anſwered “ that they would honour the Plaintiffs 
« Draughts.” So that the Defendants aſſent to the Propoſal made 


by White, and ratify it. And it does not ſeem at all, that the 


Plaintiffs then doubted of White's Sufficiency, or meant to con- 
ceal any Thing from che Defendants. 


le there be no Prep, it is a ot Quill of Law. The 
Law of Merchants, and the Law of the Land, is the ſame: A 
Witneſs can not be admitted, to prove the Law of Merchants. 


We muſt conſider it as a Point of Law. A nudum Pactum does 


not exiſt, in the Vinge and Law of Merchants. 


1 take 3 it, that the ancient "Nation about: the Want of Conſide- 
ration was for the Sake of Evidence only: For when it is reduced 


into Writing, as in Covenants, Specialties, Bonds, &c,* there“ V. ante, 
was no Objection to the Want of Confideration. And the Sta-? 1639. 


tute of Frauds proceeded upon the ſame Principle. 


In Ca nmercial Caſes amongſt Merchants, the Want of Confi- 
deration 18 not an Objection. 


"This is ig the ane Thing e if Whics had drm en Fau 


Mierop and Hopkins, payable to the Plaintiffs : It had been No- 


thing to the Plaintiffs, whether Yan Mierop and Co. had Effects 
of White's in their Hands, or not; if They had accepted his Bill. 


And this amounts to the ſame Thing: — I will give the Bill due 
„Honour,“ is, in Effect, accepting it. If a Man 2755 
4 that He will do the formal Part, the Law looks upon it 
the Caſe of an Acceptance of a Bill) as if actually done. This iS 
an Engagement “ to accept the Bill, if there was a Neceſſity to 
accept it; and to pay it, when due:” And they could not af- 
#erwards retract. 1 would be very deſtructire to Trade, and to 


Truſt 
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Truſt in commercial Dealing, if They could. There was No- 
thing of nudum Pathum mentioned to the Jury; nor was it, I 
dare ſay, at all 1 in rhein Idea or Contemplation. 


I think he Point of Law is with the Plaintiffs. 


Mr. Juſtice WII oT The Queſtion is © Whether this 
Action can be ſupported, upon the Breach of this Agreement.“ 


I can find none of thoſe Caſes that go upon its being nudum 
Padlum, chat are in Mriting: They a are All, upon Parol. 


I have traced this Matter of the nudum Pattum: And it is 
very curious. 


He then e the Principle of an Agrevinment being looked 
upon as a nudum Pattum ; and how the Notion of a nudum Pac- 
zum firſt came into our Law. He faid, it was ecchoed from the 
Civil Law :—© Ex nudo Patto non oritur Actio. Vinnius gives 
the Reaſon, in Lib. 3. Tit. De Obligationibus, 4to Edition, 596. 
If by Stipulation, band a fortiori, it by Writing,) it was good 
RY Conſideration. There was 0 radical Defect in the Con- 
tract, for want of Conſideration. But it was made requiſite, in 
order to put People upon Attention and Reflection, and to pre- 
vent Obſcurity and Uncertainty: And in that View, either ri 
ting or certain Formalities were required. Idem, on in 


j . 40 Edit. 614. 


Therefore it was intended as a Guard againſt raſh inconſiderate 
eee But if an Undertaking was entered into upon Deli- 
 beration and Reflection, it had Activity; And ſuch Promiſes were 
1 binding. Both Grotius and Pu dorf, hold them chligatory by 
k 7s the Law of Nations. Grot. Lib. 2. c. 11. De Promifjis. Puf- 
end. Lib. 3. c. 5. They are morally good; and only require A 
certaiument. Therefore there is no Reaſon to extend the Prin- 
ciple, or carry it JUrtDer 5 


There W have been no Doubt upon Ns aches Caſe, ac- 
cording to the Roman Law; becauſe here is both Stipulation (in 
the expreſs Roman Form) and Writmg. 


I IRE IIS. "oro I EET: IE . I * er 5 
— — DR - - 22 8 — * * 
— 2x — — — — 
— 


+ Sib eine”. - Bratton (who wrote * Temp. Hem, 35 is the firſt of our Law- 
| * FR Re- vers that mentions this. His Writings interweave a great many 
* e Things out of the Roman Law. In his third Book Cap. 1. De 
ö Ackionibuc, He diſtinguiſhes between naked and cloathed Con- 
tracts. He ſays that Ob ligatio eff Mater Actionis; and that 


it may arile ex Contractu, multis modis; ficut ex Conventioue Ce 
4 : | / cui 


9 
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ficut | ſunt pacta, conventa, qua nuda ſunt aliquands, aliguando 
veflita, Cc, Sc. 


Our own Lawyers have adopted exactly the ſame Idea as the 
Roman Law. * Plawaen 308. b. in the Caſe of Sheryngton and; This, pro. 
Pledal v. Strotton and Others, mentions it: And no One con- 3 
tradicted it. He lays down the Diſtinction between Contracts or ch] Argu- 
Agreements in Words (which are more baſe,) and Contracts or ND hh ent. 
Agreements in Writing, (which are more high;) and puts the Hanſelf that 
Diſtinction upon the Want of Deliberation in the former Caſe, Apprentice 
and the full Exerciſe of it in the latter. His Words are the Mar- SI . 
row of what the Roman Lawyers had ſaid. Words paſs from as tae M 
« Men /ightly:” But where the Agreement is made by Deed, te Deten- 
there is more Stay; &c &©c. For, Firit, there is &c @&c; and, _ 
thirdly, he delivers the Writing as his Deed. © The Deli- 
very of the Deed is a Ceremony in Law, ſignifying fully his 
„ good Will that the Thing in the Deed ſhould paſs from Him 
« who made the Deed, to the Other. And therefore a Deed, 
« which muſt neceſſarily be made upon great Thought and : 
% Deliberation, ſhall bind, without regard to the Conſideration.” 


The P/oidneſs of the Confideration is the ſame, in reality, in 
both Caſes : The Reaſon of adopting the Rule was the /ame, in 
both Caſes; though there is a Difference in the Ceremonies re- 
quired by each Law. But no Jneficacy ariſes merely from the 
naked Promiſe. . LEE 


n 
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Therefore, if it ſtood only upon the naked Promiſe, it's being, 
in this Caſe, reduced into Writing, is a ſuffictent Guard againſt 
Surprize: And therefore the Rule of zudum Pactum does not 
apply in the preſent Caſe. „ EE: = 


I can not find, that a nudum Pactum evidenced by Writing has 
been ever holden bad: And I ſhould think it good; Though 
where it is merely verbal, it is bad. Yeti give no Opinion upon 
it's being good, always, when in Writing. 8 5 


Many of the old Caſes are ſtrange and abſurd: So alſo are ſome 

of the modern Ones; particularly, that of Hayes v. Warren. * 7.6 4 Sir 
l have a very full Note of this Caſe, The Reaſon of the Reverſal of the judgment was, 2 HP 

not appear by the Declaration, to be either for the Beneſi, or at the Regueſt of the Defendant.” 


It is now ſettled, * that where the Act is done at the Requeſt 
* of the Perſon promiſing, it will be a ſufficient Foundation to 
« graft the Promiſe upon.“ 8 go. 


n 3 In 


1672 | Eaſter Term 8 Geo. 3. B. R. 


+ Church 


— ————————_ 


In another Inſtance, the Strictneſs has been relaxed: As for 
Inſtance, + Burying a Son; or 4 Curing a Son; The Conſidera— 


and Church's tions were Both paſt; and yet holden good. It has been melting 


Caſe; cited 


inRaym. 260. 
TV. 2 Leon. 


211. 


S For, be- 


teen Ire- 


land and 

Holland, 
.cach Uſance 
23 One Month. 


down into common Senſe, of late Times. 


However, I do here ſee a Conſideration. x it be a Departure 
from any Right, it will be ſufficient to graft a verbal Promiſe 
upon. Now here, Whte, living in Ireland, writes to the Plain- 
tiffs to honour his Draught for 8001. & payable ten Weeks after.” 
The Plaintiffs agree to it, on Condition that They be made ſafe 
at all Events. White offers good Credit on a Houle in London; 

and draws: And the Plaintiffs accept his Draught. Then White 
writes to Them, to draw on ẽ Van Mierop and Hophins:” To 
whom the Plaintiffs write, * to inquire if They will honour their 


Draught:“ They engage * that They will.“ This Tranſac- 


tion has prevented, ſtopt, and diſabled the Plaintiffs from calling 
upon White, for the Performance of his Engagement. For, 

White's Engagement is complied with: So that the Plaintiffs could 
not call upon Him for this Security. I do not ſpeak of the Money: 
For, that was not payable till after two Uſances and a Half. 
But the Plaintiffs were prevented from calling upon J/hite for a 
Performance of his Engagement * to give Them Credit on a 
% good Houſe in London, for Reimburſement: So that here is a py : 


Conſideration. The Law does not weigh the Qyantum of the 


Confideration. The Suſþen/ion of the Plaintiffs' Right to call 


« upon ite for a Compliance with his Engagement” is ſufficient 


to ſupport an Action; even if it be a Suſpenſion of the Right, 
for a Day only, or far ever ſo little 1 Time. 


Bur to conſider this as a Comercial. Caſe. AL Nations 
ought to have their Laws conformable to each other, in fach 
Caſes. Fides ſervanda ett: Simplicitas Furis Gentium prevaleat. 


Hodierni Mores are ſuch, that the old Notion about the audum 


45 Pactum 1 1S Not ſtrictly obſerved, A6:A a Rule. 


On a Queſtion of this . 8 Whether by the Tow of Na- 
&« tions, ſuch an a mend as this ſhall bind—"; The Lau is 


to Judge. 


The true pk why the n of a Bill of Exchange ſhall 
bind, is not on Account of the Accepter's having or being ſuppoſed 
to have Effects in Hand; but for the Convenience of Trade and 


Commerce. FI DES eſt er banda. An Acceptance for the Honour 
of the Drawer, ſhall bind the Accepter: So ſhall a verba/ Ac- 


ceptance. And whether this be an actual Acceptance, or an 


Agreement to accept, it ought equally to bind. An Agreement 


90.0. 


. 8 —— —— 
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« to accept a Bill Zo be drawn in future” would (as 

Me) by Connex1on and Relation, bind, on oY of 1 5 pn 
cedent Relation. And I ſee no Difference between it's being be- 
fore or after the Bill was drawn. Here was an Agreement ſuf- 
ficient to bind the Defendants 70 pay the Bill: A * * bo-- 
«© nour it, 18 agreeing to pay it. 


| I ſee no Sort of Fraud. It rather ſeems as if the Def 
had Effects of White's in their Hands. And it does ee 
to Me, that the Defendants would not have honoured the Plain- 


ä ar * They had &nown that it was future 
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But whether the Plaintiffs or the Defendants had Effect 
White's in their Hands, or not; We muſt determine on he win 
ral Doctrine. 5 


_— ah WW" 
1 * 0 

＋*v So. 
: —— 


And I am of Opinion, that there ought to be a new Trial. 


Mr. Juſtice YATzs was of the ſame Opinion. He ſaid 


it was a Caſe of great Conſequence to Commerce: And th 
He would give both his Opinion and his Reaſons. erefore 


The Arguments on the Side of the Defendants terminate i in it 5 1 
being a nudum Pactum, and therefore void. 


This depends upon two o Queſtions. 


Iſt. Queſtion—** Whether this be a Promiſe without a Conſi- 
deration: 0 


2d. i it is, then © Whether this Promiſe th It 
be binding, of itſelf, Without any Conſideration. . 


Firſt—The Draught drawn by White on the Plaintiffs 
to Chfford, is no Part of the by Wh e6 of the pb 
by the Defendants. The Draught payable to C/ford is never 
mentioned to the Defendants. They are asſked © Whether They 
„will anſwer a Draught from the Plaintiffs upon Them! They 
anſwer $6 They will honour ſuch a Draught on Them.” 


Whether the Defendants had or had not E fects of White's in 


in their Hands, 18 immaterial. 


Any * Damage to Another, or Suſpen/ion or Forbearance of * V. Coggs 


his Right, is a Foundation tor an e and will make” Y, Bernard, | 
2 14. Raym, | 


it 919. 
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it binding; though xo aftual Banks accrues to ths Party under- 


taking. 


Now here, the Promiſe and Undertaking of the Defendants 
did occaſion a Poſſibility of Loſs to the Plaintiffs. It is plain 
that the Plaintiffs would of rely on White's Afſurance ONLY; but 
wrote to the Defendants, to know if They would accept their 
Draughts. The Credit of the Plaintiffs might have been hurt, 
by the Refuſal of the Defendants to accept White's Bills. They 
were or might have been prevented from 7e/orting to Him, or 


getting Further Security from Him. It comes within the Caſes 


.of Promiſes, where the Debtee forbears ſuing the original Debtor. 


Second Queſtion—Whether, by the Law of Merchants, this 
Contract is not binding on the Defendants ; though it was with- 
out Conſideration. 5 


The A of a Bill of Exchange i is an Obligation to pay 
it: The End of their Inſtitution, their Currency, requires that it 
ſhould be ſo. On this Principle, Bills of Exchange are conſi- 


_ dered, and are declared upon as ſþec:a/ Contracts; though legally, 


they are only /mple Contracts: The Declaration ſets forth the 


Bill and Acceptance ſpecifically ; and that thereby the Defendants, - 


* This was 


on a Motion 


in Arreſt of 


Judgment, 
The Judg- 
ment was af- 
firmed (ex 
parte) in 


„Don. Proc. 


with 1001. 
Coſts, upon 
or ſoon after 
zoth Feb. 


1748. 


by the Cuſtom of Merchants, became liable to Pay it. 


This Agreement * « to honour their Bil” was a a Ac- 
ceptance of the Bill. An Acceptance needs not be upon the Bill 
2tſelf: It may be by collateral Writing. ⸗Milkin _ V. ee, 
1 , 648. 


A Preite « 20 accept” 1s the Cans as an 40127 Acceptance. 


And a ſmall Matter amounts to an Acceptance: And fo ſays Molloy, 


Lib. 2. c. 10. § 20. And an Acceptance will 6nd, though the 
Accepter has ne Effects of the Drawer in his Hands; and without 
any Conſideration. Symons v. Parminter,* Hil. 1747. 21G. 2. 
ao 6 Frag a Bill Oe for the Honour of 1 be Drawer, will 5 
allo Yin 


Then He 1 theſe Poſitions t to the 3 Caſe. It was 
an Acceptance of this very Draught, 4% Relation and Connexion; 
though the Bill was not then drawn by the Plaintiffs on the De- 5 
fendants. 


But even if it dd not amount to an e Acceptance, yet it 
would equally bind the Defendants: They would be e obliged 


to Perform the Effect of their Undertaking. 


4 — The: 
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The Plaintiffs apprized the Defendants of their Intention to 
draw; and the Defendants promiſed © to honour their Draught :" 


And the Plaintiffs, of Courle, would regulate their Conduct ac- 
cordingly. 


Therefore, upon the whole Circumſtances of this Tranſaction, 
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1ſt. There z5 a Conſideration: And 2dly. If there was none; 


yet, in this commercial Caſe, the Defendants would be bound. 


Mr. Juſtice As TONI am of Opinion * that there ought 
to be a new Trial.” 


If there be ſuch a Cuſtom of Merchants as has ba alledged, 


it may be found by a Jury: But it is the Court, not the Jury, | 


who are to determine the Law. 


This muſt be conſidered as a Commercial Tranſaction; And is 
a plain Caſe. The Defendants have undertaken “to honour the 
« Plaintiffs Draught.” Therefore They are bound to pay it. 


This can not be called a nudum Pactum. The Anſwer re- 
turned by the Defendants is an Admiſſion of © having Effects of 
White's in their Hands,” if that were neceſſary. And after this 
Promiſe to accept,” (which 7s an implied Acceptance) They 
might have applied any Thing of Hhite's that They had in Hands, 


to this Engagement; even though White had drawn other Bills 


upon Them in the Interim. The Defendants voluntarily engaged to 
the Plaintiffs ; And they could nat recede from their Engagement. 


As to it's beins- a nudum Pactum (which Matter has been al- 


ready ſo well explained) If there be Turpitude or Illegality 


in the Conſideration of a Note, it will make it void, and may be 


given in Evidence: But here Nothing of that Kind appears, nor 


any Thing like Fraud in the Plaintiffs. Here was full Notice of 


all the Facts; a clear Apprehenſion of them by the Defendants 3 „ 
A Queſtion put to them, Whether they would accept ; and 


their Anſwer, © that they would.” 


Upon the whole, He n < that an Action well lay for 
de the Plaintiffs againſt them ; And that the Plaintiffs ought to 


<*. recover, 
By the Cour x, unanimouſly, 


Tur Ruiz to. ſet a/ide the Verdict and N a 
« New Trial,” was made ABSOLUTE. 


Paxr E L ock- 
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Thurfday, 2 
May I 765 « 


Lockwood verſus Dr. Coyſgarne. 


FP 0 N 0 Saut (on Saturday 27th of laſt Month) 
why Execution ſhould not be ſet aſide, and the Goods 
taken in Execution by the Plaintiff, reſtored the Defendant, 


The Facts appeared upon the Aldavita, to be as follows, as 
nearly as I could take them, upon the ng. 


The Defendant had been protected by the Morocco Ambaſ- 
ſador: Upon Whoſe Departure from England, the Plaintiff pro- 
ceeded againſt the Defendant, being then unprotected; and ob- 


tained Judgment againſt Him. The Defendant brought a Writ 
of Error. Whilſt this Writ of Error was depending, vz. on 


14th June 1764, He was hired to Count Haſlang, the Bavarian 


Miniſter, as his Phyſician at 40. a Year Salary ; though Dr. 
Redmond then ſtood upon the Liſt, as Phyſician to Count Haſlang; 


and even ſtill remains upon the ſaid Liſt, as ſuch. The Defen- 


dant ſwore, that He had preſcribed to ſome of the Count's Ser- 


vants: And he alſo ſwore, that ſince the ſaid 14th of June 1764, ; 


He never preſcribed to any other Perſons but the Count's Family. 


It appeared, that the Defendant kept a Coach, and had Livery 


Servants of his own. It appeared, that He had formerly been a 
Trader; but had left off: But it was not aſcertained where, or 


V. 7 Ann. 


„E. 12. And 


V. ante, 


p- 1478. 


Bath's Caſe, 


8. P. fully 
diſcuſſod. 


for how long Time, he had practiſed as a Phyſician. Soon after 
He was hired to Count Haflang, the Count's own Secretary ſent 
to the Sheriff of Surrey (who had an Execution againſt the De- 


fendant,) to acquaint Him * that the Defendant was ue by 
” Count ng." 


The Queſtion was, <« Whether the Defendant was intitled to 
« the * Privilege of a F oreign Miniſter's Domeſtic Servant, viz. 
« Phyficion to Baron Haſlang; that is, Whether He was really 
and bend fide his Servant; or, whether it was only a colluſive 
Hiring, a colourable Service, a mere Sham and Pretence, in order 


to ſereen Him from Paying his Jr Debts. 


It was chen ADJOVRNED. 
Lord MANSFIELD now abfceaed- upon the Act of 7 An. 


c. 12. that there is not an Exception in it, but what is agreeable 
to and taken from the Law of Nations. 


The Privilege of a foreign Miniſter extends to his Family and 


Servants : And this Fong has been long ſettled, to extend to 
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the Garona who are Natives af the Country where He 7% FAY 
as well as to his foreign Servants, whom He brings over with 


Him. 


By the Law of Nations, a foreign Minifter can not give a Pro- 
tection to a Perſon who is not bond fide of his Family. 


The Queſtion therefore is, Whether this Defendant is bond 
« fide a domeſtic Phyſician to a foreign Miniſter”: (I do not mean 
that it is neceſſary that He ſhould lie in his Houſe.) 


His Lordſhip occaſionally took Notice of the negligent Manner 


in which the Liſts are kept at the Sheriff's Ottice: And then 
5 proceeded, to the Purport following. 


As to the Queſtion © Whether this is a hond fide Service, or 
« merely colourable — It does not appear, that this Defendant 
ever preſcribed to any One Perſon in the World, as a Phyſician, 
before He was hired by Count HasLanG. Then He was hired 
on the 14th of June laſt, juſt when He found it neceſſary to be 
protected from this Debt. And Dr. Redmond then was, and now 
remains upon the Liſt, as the Count's Phyſician. This Man's 


very Retainer is in the Form of a Protection from his Debts; 
which is a /#ſþp:crous Circumſtance. Then what has He done, as 


a Phyſician ? He ſwears he has preſcribed to ſome of the Servants: 


But no Particulars are ſpecified. He lives at Vaux-hall; and Keeps . 


a Coach and Levery-Servants. = 


Binkerſhoek, de Foro Le atorum, ju, «6 © That a Perſon i in Deb 


« can not be taken into the Service of a foreign Miniſter, in Or- 
« der to protect him.” And indeed this would give the foreign 


Miniſter a Power to diſpenſe with the Private Debts of the Sub- 
ects of this Country. 


Now here was actually bran againſt him; only /uſpended 


by a Writ of Error. He was before protected by the Morocco 


Ambaſſador: And when He went Home, then the Defendant 
got this Protection. Kelle boff, Count Haſflang's Secretary, ſoon 


_ after ſent to the Sheriff of Surrey, who had an Execution againſt 


him; acquainting Him * that this Man was protected by Count 


99 


46 Hair 


ſhews the View to have been the Protectian. But a foreign Mi- 
niſter can not pratect, by way of ſcreening a Debtor from pay- 
ing his juſt Debts. He has no ſuch Ftirilege. 


The Secretary Himſelf ſwears this: Which 


T hen his Salary is but 40 J. a Yar: And he e e that bs 


4 never lince the 169. of Joe preſcribed to any other Perſon but 


-M the 
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People from Paying their juſt Debts. 


—, 


«the Ambaſlador's Family.” And yet he lives in Splendor, 
and keeps ſeveral Livery-Servants. This Dilemma is clear: 
Either he had no Patients before; or it was not really and fairly 
worth his while to quit his Profeſſion, for a temporary Salary of 
40/. a Year. 


Therefore His Lordſhip was clear, that this was not a fair 
bond fide Tranſaction; And, conſequently, that the Defendant 
was not intitled to the Privilege he now claimed. 


At the ſame Time He declared, that the Statute of 7 Ann. 
was only declaratory of the Law of Nations, and that the Law 
of Nations was in 1 full Force in theſe Kingdoms. 


1 juſtice WII Mor concurred with Lord Manse1ELD, 
as to obſerving the Act of 7 Ann. c. 12. in all Caſes pro- 
perly and fairly brought within its true Meaning and Intent, 
But He was clear, that Dr. Coy/garne was not what He pretends 
to be; that 1s, a rea/ Phyfician. He owns he has been a Trader; 
(though he has left it off:) But he does not aſcertain en or | 
where he prattiſed as a Phyſician. If he was not, why ſhould 
the Count retain him as a Phyſician? And he 1s to have but 40/. 

a Year, for Board AND Service as a Phyſician, Here is no Proof 


of any of his Preſcriptions being ever taken by any of the Count's 


Family; nor even of their being made up : Neither is it uſual to 


retain Phyſicians. Domeſtic Phyſicians are not the Cuſtom of 


modern Ages; though it was cuſtomary amongſt the Ancients. 


Therefore I have Doubt about this Character that he claims, of 


a domeſtic Servant. The Profeſſion of a Phyſician is honorary; f 
and the Retainer ſhould come from the Ambaſſador: Whereas 


this Man offered himſelf; and it is plain enough that it was done 
with a View to 76¹⁸ Protec ion. 


"Therefore He does not pea to Me to - be the Aeli Ser. 
vant of a foreign Miniſter. e was before protected by the Mo- 
rocco Ambaſſador: He is gone Home. Then, after his Depar- 
ture, and when that Pietence could no longer ſerve Him, and 


the Plaintiff had got Judgment, he brings a Writ of Error, and 


gets this Protection. But an Ambaſſador can not PROTECT: It 


is the Law that gives the Protectiun. Whereas here, the Secre- 


ary ſends Notice to the Sheriff That the Count has protected 
- him.” The Yiew therefore is manifeſt: And the Defendant 


docs not ſeem to be intitled to the Character that he has aſſumed. 


It will be of very bad Conſequence, if Protections ſhould be ſet 
up to Sale, or made Uſe of merely for the Sake of ſcreening 


The 
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The two other Judges, Mr. Juſtice Varrs and Mr. Juftice 
AsToN, concurred, for. the ſame Reaſons; being thoroughly ſa- 
tisfied, upon the Circumſtances of this Caſe laid all together, 
and upon the whole Complexion of it, © that this was not a bond 
«« fide Service, but a Scheme to ſcreen Him from the Payment of 
% his Debts.” And Mr. Juſtice As rod mentioned the Caſe 
of Wigmore v. Alvarez: [which ſee cited, together with others 
on this Subject, ante, p. 1479. in Batb's Caſe.] 


Per Cur. unanimouſly and clearly, 
RuLE DISCHARGED. 


Mr. Walker prayed that it might be diſcharged w:th Cots. 
But Coſts were not added ; becauſe Mr. Kelly, the Attorney 
who appeared to ſupport the Rule, declared in Court (on 
Lord Mangſield's aſking Him Who was his Employer.”) 
That He was concerned for Count Haſlang, and employed 
* and paid 7 Him. © 5 


Rex verſus Ellen Taylor, late Bent. 


OH E was brought up by Habeas Corpus from Lancaſhire ; 
„having been committed to the HopsE of Cox RECTION at 
Mancheſter, for diſobeying an Order of two Juſtices “ adjudging 
her Child to be a Baſtard, and ordering Her to maintain it, 
„by paying 8d. a Week for ſo long Time as the Child ſhould 
<< be chargeable to the Pariſh ;” there to remain without Bail or 
Mainprize, except She ſhall put in ſufficient Surety “to perform 
«© the ſaid Order, or elſe Sc, or be otherwiſe diſcharged by due 
Courſe of Law. . . 5 Le 


She was unmarried when the Child was Born; but was now 
married to Taylor. ap 6 


Sir Fletcher Norton, (Attorney General) Mr. Stowe, and Mr. 
Dunning, for the Defendant, objected 1ſt. to the Warrant of 
Commitment; alledging, that the Juſtices of the Peace had no 
Power, under 18 Eliz. c. 3. to make this Order upon Her, for 


ber maintaining the Child; She being then a married Woman, 


and incapable of having any Property: So that She could neither 
pay Money nor give Security. And the Huſband' was in Fact, 
incapable to pay it. Her being a married Woman is apparent upon 
the Return: And We have alſo Proof of it, by Affidavit. 


Part IV. vor. III. — 


* 


Jester Lem 9 Gena E N 


* 4 


To prove © that a Feme-Covert can not be charged,” They 
cited Foley's Caſes of Laws relating to the Poor, p. 56. in Point: 
And they infiſted that the Huſband ought to have been ſummoned 
to ſhew Cauſe againſt this Order. 


| 2d. Objection. By 18 Eliz. c. 3. They are obliged to com- 
=. | mit to the common Gaol; And in that Caſe, She would have been 
F intitled to Charities: Whereas this Commitment is © to the 
« Houſe of Correction; where there is zo ſuch Benefit. And as 
this was a new Act of Parliament, they were obliged to purſue | 
„P. 26G. 2. it literally. They mentioned a Caſe of Rex v. Boys*; where it 
1753-B.R. was determined * that upon a new Act of Parliament, they are 
*« confined to the Method e in it.“ 


They ſaid that the 6 G. 1. c. 19. F 2. does not extend to the 
preſent Cafe. This is not a criminal, but a civil Caſe. She has 
been already puniſhed as a lewd Woman. Therefore this Caſe 

ſtands only on the by Eliz. 
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Contra, pro Re ge, Mr. e Mr. Wedderburn, and Mr. 
Mallace, anſwered the Objections. e 
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1 | > Non conſlat that She was a married Woman: But admit- 
| ting that She was; Yet Matri imony can not diſcharge a Wo- 

i „man from either a Crime or its ! The Huſband takes 
Her under this Incumbrance. 


5 This! is not like Caſes 8 43 Elix. For under this Act, it 
1 is a Puniſhment: Luat in Corpore, fi non habet in Loculo. But 
wi under the 43 Eliz. the having Ability 18 Oy requilits to 
1 Waxing any Order grounded upon it. N | 


F In 11 Rep. 61 —Dr. Poſter's Caſe it was 8 chat 2 
Feme Covert was within 1 Elix. c. 2. F 14. and ſhall forfeit for 
= not going to Church. And in 2 Strange 1120. Rex v. Crofts, a 
i Feme Covert may be convicted on 9 G. 2. C. 2 3 for ella Gin. 


e. The Houſe of Correction is nde to the Common 

Gaol. Beſides, This Caſe is within the 6 G. 1. c. 19. F 2. which 

impowers the Juſtices to commit Vagrants and other criminal 

Perſons charged with /mall Offences, either to the Common Gao, 

or Houſe of Correction, as they ſhall think proper. For the Act 

» V.6G. 1. ſays * « And whereas Vagrants and other Criminals, Offenders, and 
32 „ Perſons charged with ſmall Offences, are for ſuch Ofences, or | 
« for want of Sureties, to be committed to the County-Gaol,” It 


_ enacts that they may commit fuch LL and other Su . 
f 2 | - 
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ae Peron and Perſons, either to the Common Goat, or 
Houſe of Correction, as they in their Judgment (ſhall think pro- 
per. And this Woman is within the Words, orher Offenders,” 
and other Perſons.” This is a Commitment for an Offence; 
And is (in the Words of the Act of 18 Eliz. c. z.) © till She 
„ ſhall find ſuch Surety as aforeſaid, or be otherwif diſcharged 
by due Courſe of Law.” They cited Rex v. Davis, M. 28 G. 
2. B. R. where an Indictment was holden to lie againſt a Pariſh- 
Officer, for refuſing to receive a Pauper regularly removed to his 
Pariſh.: Though it was objected, © that it was a zew Offence, 
* ſo made by the Act of 3, 4W.& M. c. 11. § 10. which Act 
« gives a particular Penalty; And that therefore it was not in- 


 « diftable.” However this is One of the ſmall Offences men- 
tioned in 6 G. 1. c. 19. 94. 


Lord MansrirIH D-aſt. A Fene-Coomr is liable to be 
| proſecuted for Crimes committed by Her. This Woman has dif- 
obeyed the Order of the Juſtices: And the 18 Eliz. c. z. pre- 

ſeribes the Puniſhment here inflicted upon Her. There is no 


Need to ſummon the Huſband, in a criminal Proſecution againſt 
the Wife. 


_ 2dly, Tis within 6 C. 1. c. 19. 8 2. She is committed for an 
Offence; and for want of Sureties. Tis therefore within the 

Proviſion of that Act, and a legal Commitment: And it is better 
for Her, than a Commitment to the Common Gaol. 


Mr. Juſtice WILMOT had no Doubt about it, 


' 1ſt. The 18th of Ek. expreſſly conflders the producing Baſ- 
tards, as an Offence.: Not only the getting or bearing the Child, 
but the leaving it to be a Burthen on the Pariſh, and defrauding 
the Relief of the true Poor of it. Therefore the Juſtices may order 
a proper Puniſbment; and alſo take Order for the maintaining the 


Child, in Relief of the Pariſh : They may do either, or Both. 


Matrimony does not purge the Crime: She is ſtill the Object of 
the Law, as te Criminal Juriſdiction. So was the Caſe of the 
Woman ſelling * Gin. There was no Need to ſummon the Hu/-* 2 Sir J. S. 


band. The Huſband is not able for the criminal Conduct of 1120. 
his Wife. 


— 


2dly. And if it bs a Crime, She is a criminal Offender within 
6 G. 1. and may be committed to either Priſon, as the Juſtices 
think proper. And it is for the Eaſe, Benefit and Advantage of 


the Party committed, to ſend her to the Houſe of Correction, 
rather than to the Common Gaal. 


The 
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V. ante, p. 
1586 to 159m. 


and, conſequently, the Rule diſcharged, 
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The Order mentioned by Mr. Foley was made upon a Feme 
Covert ** to keep her Grandchild.” But ſuch Orders made upon 
Parents and Children © reciprocally to maintain Each Other,” 
are not upon the Foot of Criminality; but to give a moral Obli- 
gation a legal Efficacy. = : 


As to the Concluſion of the Commitment—The Words of the 
Act are purſued. The Addition of — © and until diſcharged 
„by due Courſe of Law; — is only zimia Cautela, and ng 
nocet It can not vitiate the former Part of the Order. 


Mr. Juſtice YATEs concurred. 


iſt. All Offences are perſonal: And no Change of the Offender's | 
Circumſtances can diſcharge Her. The Huſband was no Object 


of this Law: Therefore there was no Need to ſummon Him. 


2dly. It is good, within the 6 G. 1. though it had been bad 
„% 72 ior „ 


Mr. Juſtice As rox concurred likewiſe; and ſaid, it was 
os kd , oe” front 
| Per Cur. unanimouſly, 


RremManpeD. 


Combe, Eſq; verſus Pitt. 


Wh) HE Defendant's Counſel having moved for a new Trial, 


purſuant to the Liberty reſerved for them, as is mentioned 
in Pages 1586 and 1591; Cauſe was now ſhewn, and allowed; 


The Objection was to the Pl/ea-Roll, which contained Nothing 
but the Declaration and the Plea of N. debet: Whereas there was 


a Plea in Abatement, which had been demurred to, but had never 


been deſerted, nor any Judgment upon it entered on the Roll, 


before Nil debet was pleaded, (as the Counſel for the Defendant _ 
alledged;) and which the Plaintiff ought not to have dropped, 


but ought to have entered it on the Roll. This, they ſaid, was 


an Jrregularity which would vitiate the whole: And the Accep- 
tance of the Iſſue (in which this Plea in Abatement was omitted) 


could not cure it. 


But 


Pr 
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But Tus Cour held this Irre gularity to be cure d by the 
Defendant's accepting the Ii ae, and paying for it. His Oviec- 
tion ought to have been made at that Time: It is 755 late to 
make it 29W. | 


RULE DISCHARGED, 


Rex verſus Wroughton Eſq ; and Others. Friday, 5 
May 1703. 
N ſhewing Cauſe againſt an Information for a Miſdemeanour, 
in ob/trutting Divine Service in the Church, and groſsly 
inſulting the Rector Peroſey was the Name of the Church: And 
the Rector's Name was Townſhend, The particular Circumſtances 
were long and minute: Enough of them will appear from what 
the Court ſaid. It is ſufficient to hint, that Mr. Townſhend was 
a Well-Wiſher to the Methodiſis; that He had admitted One of 
them into his Pulpit ; and that Mr. JWroughton, a Juſtice of 


Peace reſiding in his Parith, diſapproved of it, and {trenuouſly 
| oppoſed it. 


Alfter hearing the Affidavits and * of the Counſel on 
both Sides — 


Lord MansrIeLiD declared that He W underſtood 
« That a Preacher muſt have a Licence from the Biſhop of the 
DiocesE wherein He ſo preached;” And “ that a Licence from 
the Biſhop of a particular Dioceſe would not give the Perſon 
10 Authority to preach in every Dioceſe, nor in any other Dioceſe,” 


Indeed this is very ſeldom diſputed : But if it be diſputed, He took 
it to be in Srricine/s ſo, by the Canons. 
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is the preſent Caſe, He thought the Court ſhould not inter- 
poſe, upon the Application of Mr. T5:nſhend (the Rector; ) be- 
cauſe he had /appreſſed Truth, and thereby miſrepreſented the 
Caſe; and allo for another Reaſon, viz. that Mr. Townſhend was 
going out of the Way of the general and uſual Courſe of celebra- 
ting Divine Service in the eſtabliſhed Church, Again, there was 
an Hubibition, which had been obtained againſt Mr. Townſhend 
from the Biſhop of the Diocele ; who had commuiiltioned Mr. 
Wroughton to fee. it complied with. F urther, Mr. Townſhend 
himſelf behaved improperly, by particularly marking Mr. }/rough- 
ton, and preaching perſonally at Him in his Sermon. And it 
ſeemed to Him, that the Blow complained of was not a Blow 
ſtruck Mr. Townſhend by Mr. Wroughton, (as is charged upon 
Him;) but an accidental Bruſhing him with his Finger. 
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Therefore, there is no Reaſon for the Court to interpoſe in 
an extraordinary Way, in this Caſe as it is circumſtanced. 


Otherwiſe, I would have it underſtood, in general, that Me- 
thodi/ts have a Right to the Protection of this Court, if interrupted 
in their decent and quiet Devotion: And fo have Diſſenters from 
the eſtabliſhed Church likewiſe, if fo diſturbed. ny 


MIX. Juſtice WII Mor was of the fame Opinion, for the 
ſame Reaſons. Here is a total Suppręſſion of Truth and Facts on 


Mir. Townſhend's Side, who makes this Application: And upon 


the whole of the Affidavits, I ſee zo Miſbehaviour in Mr. Wrough- 


ton; and very great Miſbehaviour in Mr. Townſhend. Mr. Wrough- 
ron applied to the Biſhop, attended Him, and was directed by 
Him to take Care ** that no unlicenſed Preacher ſhould preach in 

<< the Church of Petey: And the Biſhop actually iflued an 


Inhibition ; which Mr. Townſhend defied and diſobeyed. And | 


the Blow is ſufficiently accounted for, as quite an Accident, and 
not intended at all as a B . 1 e 5 


He added that He took the Law about Licences to be as Lord 
Mansfield had ſtated it: It muſt be a Licence from the Biſhop of | 
the Drceſe; (though in Practice, it is not fo uſed.) Strifly, 
the Biſhop of the Dioceſe is to licenſe All who preach in it. 


Mr. Juſtice VAr Es concurred, for the ſame Reaſons: And 


added with Ce; becauſe he had ſuppreſſed the Truth. _ 


Mr. Juſtice AsToN concurred with Mr. ]. Yates; As the 


Court would nat have put Mr. Wroughton to the Expence of de- 


fending Himſelf againſt this Rule, the whole Circumſtances of 


| the Caſe had been diſcloſed. | 


| Tueſday, 7 
May 1765. 


Per Cur. —Let the Rule be diſcharged, with c 


Oates, ex dimiff. Markham, verſus Cooke. = 
| * HIS was an Action of Treſpaſs and Ejectment: To which 
the Defendant pleaded the General Iſſue. ; 


It appeared in Evidence, That GEORGE BEAUMONT being 
ſeiſed in Fee of the Tenements in queſtion, five Acres whereof 


were -Copyhold holden of the Manor of Wakefield, and the Reſt 


were Freehold, duly made his laſt Will and Teſtament in Writing 


bearing Date the 29th Day of September 1760; (Which . 


5 was 


i 
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was ſet out verbatim, in the Caſe.) The Subſtance of it was as 
follows. He gives ſeveral Sums of 3 J. a Year, to divers Perſons; 

Some, for Life; Some, in Fee: One of which Annuities for 
Life he expreſly directs to be paid by his Truſtee or Executor; 

and afterwards adds—* theſe Legacies to be faithfully paid by my 
« Trujltee Jobn Cooke, every Year and Yearly, a Month after 
« Martinmas. He then gives ſeveral ſmall Legacies. . He wills 
and delires, that Wi/ham Frith ſhall not be removed from his 
« Farm, upon any Account whattoever, during his Natural Life; 

« He paying the fame Rent as uſual: He leaving the Farm, 


« Whoever come into it, to pay after the yearly Rent of 9 /. 


« And his Deceaſe, the ſame.” Then immediately follows 
I do alſo leave unto my Truſtee and Executor, out of the yearly 
« Rents of the Farm, 11. 10s. a Year, and yearly, for Repairs 
e and other Uſes of the Farm.” He afterwards leayes to his Truſ- 
tee and Executor, 3. for ſawing out the Rough Ing; and 5/. to 
build a Tomb for Him, in Tanterſy Church-yard: * He and his 


« Heirs always to ſee that it be kept in Order.” Then he gives 


ſeveral Directions, and ſeveral more Legacies. ** And J do here 
« conſtitute JOHN COOKE beforementioned, ſole Executor and Truſ- 


« tee of this my laſt Will and Teſtament; He paying All my juſt 
« Debts, . and Funeral Charges. Delivered by the 


« aforeſaid Teſtator, to be his laſt Will and Teſtament in the 


% Preſence of Witneſſes, ſurrendred according to Law. James 
« Brookes. Edward Lloyd. Thomas Butler.” © And . 1 
« deſire that the Bed with all the Furniture thereunto belonging, 


« ſtanding in the Cloſet, be left there, particularly for my Truſtee, 


« that when he pleaſeth to come over, he may lodge there with- 
« out Let, Moleſtation, or Hinderance.” 


After the making of the ſaid Will, to wit, on the 8th Day of 
April 1761, the ſaid George Beaumont ſurrendered the ſaid Copy- 
hold Tenements to the Uſe of his Will; and afterwards died ſeiſed 
of the ſaid Premiſſes, reſpectively, in Manner aforeſaid; Leaving 


John Smith, John Parkin, Thomas Beaumont, and the Lear of 


the Plaintyf, his — and Co- Heirs at Law. 


The Queſtion Was, Whether any Eſtate, and what, paſſed te 


* Joun Cooke the Truſtee.” 


Mr. Walker argued for the Plaintiff: Mr. Fenton, for the De- 
fendant. 


On Behalf of the Plaintiff, the Heir at Law, It was urged, 


That there was Nothing to diſinherit Him: And the Intention of 
the Teſtator is uncertain. 
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On the contrary, for the Truſtee, It was inſiſted, That He 
took a legal Eſtate; and therefore the Heir was barred. And to 
prove „ that He took a Fee, by neceſſary Implication,” the Caics 
of Shan v. Weigh, 2 Strange 798. Wills v. Lucas, I Peere Il. 
liams 472. Colliers Cale, 6 Co. 16. and Ackland v. Achland, 
2 Vern. 687. were cited and W 0 


THE Court. were All clear, © that both the Freehold and 
Copyhold paſſed to John Cooke, the Truſtee, in Fee.“ 


Lord MANSFIELD declared, He had not a Particle of a 

Doubt. The Intention is to be collected from all the Parts of the 
Will: and it mult be clear; Or elſe the Heir at Law ſhall not be 
diſinherited. But here, the Teſtator's Intention is moſt clear, 
« that He meant to deviſe his Real Eſtate, in Truſt. 1 


Mr. Juſtice WILMor concurred. Cooke, the Truſtee, 
took the legal Eſtate, by this Deviſe. The Intention of the Teſ- 
tator is to be collected from all the Parts of the Will taken to- 
gether: And if it be thereupon neceſſary to imply it, tis the 
ſame Thing as if it was particularly expreſſed. Now Here are 
Truſts to be executed, which the Truſtee could not execute and 
effectuate, without having an Eſtate in Fee deviſed to Him. No 
particular technical Terms are requiſite : "Tis ſufficient, if the 
Implication be ſtrong, violent, and neceſſary. And here it is ſo: 


e He ſhewed, at large. ) 


Mr. Tuſtice 3 was 3 of the 1 Opinion; i 
And held that the Implication here was clear, plain, a and neceſ- 
fary. The Eſtate muſt be coextenſive with the Charges: And 
here are Annuities charged upon the Real Eſtate, and deviſed in 
Fee. Therefore a legal Eſtate was s certainly intended to be deviſed 
to che Truſtee. = 


Mr. Juſtice As ro concurred; declaring it to be a clear 
Caſe i in his W 


Par Cur.—unanimoully, 


JupoMenT of NowsviT. 


Bright 
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Brie 725 Purrier. | Tueſday, 14 
Bright verſe rrie . 


HI 8 was an Action deen t upon a Foreign Bill of Ex- 
change, payable at the Diſtance of 120 Days. The Bill 
was refuſed to be accepted. The Aſſignee thereupon brought this 


Action againſt the Drawer, within the 120 Days: : Whoput in 
Bail to the Action. 


Sir Fletcher Norton and Mr. Walker moved, on J. hurſday laſt, 


on Behalf of the Defendant, to ſet aſide the Plaintiff's Proceed- 
ings, for Irregularity, inſiſting, that this Action was brought pre- 
_ maturely: For it muſt be preſumed, they ſaid, that there was, at 


the Time the Bill was drawn, a Confederation given for the For- 
bearance of Payment for the 120 Days. 


But Tux Cour had great Doubt about this: They were 


not ſatisfied that the Plaintiff's Right e ſuſpende d for ; 


120 Days. 


' Whereupon the Counſel for the Defendant turned their Motion, 


That the Defendant ſhould be diſcharged on Common Bail,” 
upon the Inſufficiency of the Afidavir made by the Plaintiff in 
order to hold Him to Bail: (Which Affidavit was only by Way 


of Reference, 66,05 v opp. by a Bill of d c.“) 


A re Was Sens made to 4 Canis: Which Rule was 
now made ABSOLUTE. | 


Rex wver/us Samuel Dixon. Wedneſday, 


Subpena out of the Crown-Office had been ſerved upon 


15 Mayi70s. 


Mr. Samuel Dixon, an Attorney, with a Duces tecum of 


certain Papers hereafter mentioned ; to give Evidence before the 
Grand Jury of the County of Northampton, at the laſt Aſſizes 


there; and to produce three Vouchers which had been produced 
and infiſted upon by One Mr. Peach, Mr. Dixon's Client, before 
a Maſter in Chancery: And this Subpzna with the Duces tecum 
was in Order to found a Proſecution by way of Indictment againſt 


Peach (who had produced theſe Vouchers before the Maſter,) 


for Forgery. Mr. Dixon did not appear before the Grand Jury, 2 


in Obedience to this Subpena. Whereupon, | 
berg W. Ver- i.. 12 On 


— 


r 9.330 
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On Monday the 6th inſtant, Mr. Wallace moved on Behalf of 
the Proſecutor, for an Attachment againſt Him, for reruling to 
appear; and had a Rule to thew Cauſe. 


Mr. Caldecott now ſhewed Cauſe. He inſiſted that Mr. Dixon 
could give no other Evidence, but of what had been communi- 
cated to Him by his Client, Ix CONFIDENCE : And therefore He 
was not compellable to produce theſe Papers againſt his Client, in 
order to prove him guilty of a F e 


Lord MANSFIELD was clearly of this Opinion; And. 
that Mr. Dixon, inſtead of producing them againſt his Client, 
ought to have, immediately upon receiving the Sub pana, delivered 
them up to his Chent. 


Mir. Juſtice WII Mon concurred that He ought n not to 
have produced them * his Client. 


Mr. Juſtice VArEs was of the ſame Opinion; and thought 
the Rule ought to be . with Coſts. 


Roze diſcharged, wich Cosrs. 


N. B. Theſe were not Papers that had han detained 
or impounded by the Court of Chancery; 

but remained in Mr. Dixon's Hands, as Pa- 
pers belonging to his Client Peach, who had 
produced them as Vouchers to his Account, 


and which were afterwards returned to Mr. 5 


Dixon as his Solicitor. 


Surman verſus Shelleto. 


R. Harvey made a Motion for full Coſts; thoith the Jwy 
had found only 15. Damages. They had Sen 405. Coſts. 


NM 


V. 21 J. 1. It was an Action "i * Words: And there was a 3 We 


c. 16. (de to laid about the Plaintiff” s Trade; and alſo a ſpecial Damage laid, 


- £323 Co 24+ 


© 9.5 149. Of his having loſt his Buſineſs by reaſon of the ſpeaking of the 
V. ante, p. Words. The Words in Queſtion were contained in the zd. Count; 


heb. on which 3d. Count, the Verdict was taken: And they were 


theſe—*<* Thou art a Rogue; ; And thou haſt cheated me of ſeveral 


« Pounds.” 


The 


Eaſter Term 5 Geo. 3. B. R. 1689 
'The Rule, He ſaid, was that where the Words are not acti- 
ce ble in theaiſelves, there ſhall be full Coſts, if {pecial Da- 
mages are laid; though the Damages found be under 4os.” 
And to ſhew, that theſe Words are not in themſelves actionable, 


he cited Hardr. 8. Wake v. Chapman et Ux. and 5 Mod. 395. 
I Savage V. Ravury. 


Indeed, if the Words ſpoken are in themſelves actionable, and 
leſs Damages found than 40. there ſhall act be full Coſts ; ex- 
cept there be a Colloquium, and ſpecial Damages laid, as a Sub- 
ſtantive and independant Injury.“ 


* Sec Mir, 


Serjeant 


But Tyr CovurT held the latter Words, © Thou haſt 2 


e cheated me of ſeveral Pounds,” to be actionable: And told Mr. 3. (P. 20 to : 


228.) and the 
Harvey, He muſt be content with his 4os. Coſts. 1 
cited and 
Morlox DENIED. diſcuſſed. 


Butterworth and Barker verſus Walker and Waterhouſe. - 


IR Pletcher Norton wad Mr. Lee ſhewed Canſe againſt a Pro- 
hibition to ſtop the Prerogative Court of York from proceed- 
ing to grant a F aculty for an Organ in the Church of Halifax. 


The Cauſe below was for obtaining a Faculty for it: And there 
was a Citation of the Pariſhioners and Inhabitants, to appear, 
and “ to ſhew Cauſe why an Organ ſhould not be erected in 

their Pariſh-Church.” They did ſo: And their Objection was, 
that the Plaintiffs below had not the Conſent of the Pariſh.” 
The Anſwer was—* But We have the Conſent of the Church- 
* Wardens: And there is alſo ſo large a Sub/cription for erecting 
and maintaining it, that it will never be chargeable to the Pariſh.” 
And they alſo alledge the Conſent of a Select Meeting or Veſtry. 
The other Side deny that the Pariſh in general is bound by the 
_ Conſent of this Select Meeting or Veſtry. Whereupon the Ap- 
plicants for the Faculty alledge, © that for 20, zo, or 40 Tears, 
it has been uſual to collect the Senſe and Conſent of the Pa- 
Tiſhioners about all Parochial Matters, at ſuch Sele& Meetings or 
Veſtries ; And that the whole Pariſh are, and for all the Time al- 


legate have been bound by the Acts and Content of ſuch Select 
Meetings or Veſtries. 


Upon c theſe Pariſhioners who oppoſed the Organ moved 
Tor a Frohibition. By 2 


"The 


1690 


* 


Eaſter Term 5 Geo. Þ B. R 


> 2 : r - 7 : 3 * 3 — — — 9 Fre _— IEA IE 9 —— 9 WE Or > anne * 2 — inn Re rr — Gol oo ng 2 5 
—— p 2 — — ̃ —— 3 e MT" RR — 1 2 — ts . 1 {Gr 4 x wes 2.6, 2 - a , a 
N . OOO TAR : q 8 ONES e —— Hs - — — — — — — os — — ——— — — 

JT ——— — —ñ— > —— —— In: 


—— 
CEE METS; 
— ITE" 


Re 
— 
— — 2 — 


22»„ 


The Counſel who now ſhewed Cauſe againſt it, not only con- 
| tended, that the Conſent of the Pariſh is not neceſſary; but alſo 
inſiſted that there is no Ground ſhewn for a Prohibition. For 
the Applicants for the Faculty only alledge, ** that for 20, 30, or 40 
„% Years, it has been uſual to collect the Senſe and Conſent of 
« the Pariſhioners to all parochial Matters c“; And that „At 
„ one of theſe Meetings, &c &c'; And © that for ALL the 
« TIME ALLEGATE, it has been uſual &c.” So that here i; 
no Cuſtom in Iſſue; nor any Thing that the Eccleſiaſtical Court 
can not try: It is only alledged, that * for 20, 30, or 40 Years, 
„ jt has been uſual, thus to collect the Senſe of the Parith.” But 
here is no Allegation of any immemorial Common-Law-Cuſtom ; 
And therefore the Ecclefiaſtical Court may proceed. 2 Ro. Abr. 
286. pl. 42, 43. Latch 210. Clark v. Prowſe. A Cuſtom al- 
ledged in a Libel, and denied by the Defendant in the Ecclefi- 
aſtical Court, may be there decreed againſt. The Caſe between 
the Church-Wardens and the Rector of Market-Boſworth, in 1 Ld. 
Raym. 435. was ſo: And a Prohibition was refuſed, after that 
Sentence. That Caſe gives the true Reaſon of this Court's iſſuing 
Prohibitions to the Spiritual Court, to inhibit them from trying 
Cuſtoms; namely, * becauſe they have different Notions of Cuſ- 
« toms, as to the Time which creates them, from thoſe that the 
„Common Law hath. For, in ſome Caſes, the Uſage of ten 
« Years; in ſome, twenty; in ſome, 30 Years; make a Cuſtom 

« in the Spiritual Court: Whereas by the Common Law, it muſt 
„be Time whereof &c.” Which Reaſon failed in that Caſe ; be- 


« cauſe they had there adjudged * that there was 20 ſuch Cuſtom 


« allowed by their Law, (which allows a leſs Time than the 
oy Common Law does, to make a Cuſtom.) bo - og 


| Tux CovRT obſerved, that the very Ground of applying 
for the Faculty, is, © that the Pariſh are not to be burthened with 
the Expence of this Organ“: The very Condition of praying it 
is, „that it is to be mantamed by a Subſcription.” nm. 


Mr. Wedderburn, who was for the Prohibition, ſaid that no 
Matter of Splendor or Ornament in the Church can be done wwith- 
out the Conſent of the Pariſh. Lg Ts 4 


Mu.rr. Juſtice W1LMorT aſked Him what Authority He had 
for this Poſition. He. ſaid, He knew no ſuch Doctrine. Y 

MR. WEDDERBURN did not ſpecify any particular Authority 
for it; but went on, to ſay that this Court will not ſuffer the 
Eccleſiaſtical Courts to proceed upon temporal Rights: And here 
is a temporal Right, in the Pariſh. Therefore, whether 1 - 
| e « laid 


Eaſter Term 5 Geo. 3. B. R. 8 1691 


« laid as a Cuſtom, or not, is immaterial: The Queſtion is, 
« Whether a feinporal Right does not intervene.” The Pariſh 
can not be bound by the Majority of a Meeting of their Repre- 
ſentatives, ar by their Church- Wardens. 
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Mr. Wallace, on the ſame Side, obſerved, that if the Eccleſi- 
aſtical Courts allow the Evidence of 10, 20, zo, or 40 Years to be 
a. Proof of a Cuſtom, the alledging a Ulage for ſuch a Time only, 
without alledging it to be immemorially, would be only an Arti- 
fce to elude Prohibitions to hinder Them from trying immemo- 
rial Cuſtoms. And if Ornaments can be zmpoſed upon the Pariſh 
by the Ordinary, without the Conſent of the Pariſh, the Parith 
will be bound to mamtam them. He inſiſted that the Eccletiaſ- 
tical Court have no ſuch Power as that of impoſing them without 
the Conſent of the Pariſh: And We deny any ſuch Conſent ; or 
any Uſage for the Pariſh to be bound by ſuch a Meeting as 
this was. | | 5 | e 
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Lord MansF1ELD—(direfting his Diſcourſe to Mr. Med. 
derburn and Mr. Wallace) repeated the Caſe. The Eccleſiaſtical 
Court iſſue a Citation for the Pariſhioners and Inhabitants to ap- 

car and ſhew Cauſe why this Organ ſhould not be erected in 
their Church. They do appear. It appears to be applied for, 
upon a Subſcription ; and a Conſent by a Select Meeting is alledged: 
But it is denied“ that the Pariſh are bound by ſuch Select Meet- 
* ing.” Then it is alledged, that for 20, 30, or 40 Years, it has 
been the Uſage that the Pariſh in general are bound by ſuch a 
„Select Meeting.” Upon this, you apply for a Prohibition. 


But His Lordſhip did not, at preſent, declare any Opinion. 


; Mr. Juſtice WiLmoT thought They were proceeding 
below, upon a Miſtake. The Citation muſt be intended to have 
been iſſued, for the Pariſhioners to ſhew Whether they have 
any temporal Rights that will be inſured by ſetting up an Organ.” 
But the Conſent of the whole Pariſh can not be eſſentially neceſ- 
fary to the Ordinary's ſetting up an Organ: Nor would the Pa- 


1 a 


riſn be bound to repair it, when ſet up. 


Now if the Conſent of the Pariſh is not neceſſary, then all theſe 
Proceedings below are nugatory. It ſeems as if they did think 
ſuch. Conſent to be neceſſary: And I own, that f the Conſent of 
the Pariſh were neceſſary, I thould think the Prohibition ought to 
go; becauſe the Conſent of the Veſtry can not bind the whole 
Pariſh, without immemarial Uſage. „ 
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Mr. Juſtice YATES alſo thought that a Prohibition ought 
to go, / there were any temporal Right to be determined. For 
a Uſage of zo or 40 Years is not ſufficient: It can be no valid 


Cuſtom, unleſs it has den uſed 77 me out of Mind. 
This Suit, He ſaid, below, ſeems to Me to be totally nugatory, 


Pariſhioners can not be charged with new Ornaments, without 
their Conſent, as well as that of the Ordinary. The Citation 
might be intended only to prevent Injury being done to the Pro- 
perty of their private Scats in the Church. 


Both Sides here ſeem to have thought the Conſent of the Pa- 
riſh necellary ; which it is not. 


Mr. Tuſtice Al proper Trial of the Cotton _ 


dated: by alledging a Uſage of 40, zo, or 20 Years, I ſhould 
think Mr. Wallace's Obſervation to be right. ; 


The Pariſh may be uſed to meet "nd conſider of See Re- 
pairs: But they can not preclude the Eccleſiaſtical Court - from 
ordering an — or any Thing elſe within their Cognizance. 


This Dream 1 Rated to be provided by bears Contributim. 
The Citation was iſſued in order to receive Reaſons againſt In- 
juries that might en to the . Property of the Pa- 

riſhioners. 


But the Eccleſiaſtical Court does not ch upon or in- 
terrupt the Meetings of the Church-Wardens about ſuch Things 
as belong to 7. 3 nor draw the Cognizance of them to a dif- 
ferent Forum. | 


Lord MaxsrIELD—The Ground We go > upon is « That 
«4a Prohibition will not be material.” 


RuL E DISCHARGED. 


Money, Watſon, and Blackmore, verſus Dryden Leach : 
dn Error.) 


OOON after the Court fat, The Lord Chief Julie PRAT T iy 
came perſonally into Court, to confeſs (ore tenus} his Seal put 
to a Bull of Exceptions in this Caſe ; ; purſuant to the Requifition 
of the following Writ, vis. 
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GEORGE the Third c. — To our truſty and well- beloved 
Charles Pratt Knight, Our Chief Juſtice of the Bench, Greet- 
ing. Whercas We have lately been informed that in the Re- 
cord and Proceſs and alfo in giving of Judzment in a Plaint 
which was in Our Court before You and Your Aflociates, our 
Juſtices of the ſaid Bench, by Our Writ, between Dryden 
Leach, and Jobn Moxey, Fames W "atſon, aand Robort Black- 
more, in a Plea of Treſpaſs, Aſſault, and Imprifonment, ma- 
nifeſt Error hath intervened, to the great Damage of the ſaid 
John James and Rober/; which ſaid Record and Proceſs, for 
the Error aforefaid, We have cauſed to be brought into Our 
Court before Us; And now, on the Behalf of the ſaid 5 
James and Robert, We are infor med, in Our faid Court before 
Us, that at the Trial of the Iſſue fir & joined between the ſaid 
Parties in the Plea aforeſaid, the Council learned in the Law. 
of the ſaid ohn James and Robert alledged on their Behalf 
certain Exceptions to the Opinion then declared and ; Ziven by 
You; ; And that the faid Exceptions were then and there writ- 
ten in a certain Bill, to which You put Your Scal, at the 
Requeſt of the ſaid John James and Robert, accordi ing to the 
Form of the Statute in ſuch Caſe made and provided ; And the 
ſaid John James and Robert have brought 1 into Our Court before 
Us the ſaid Bill with Your Seal put to the fame, as it is ſaid; 
Whereupon the ſaid John Fames and Robert have beſought Us 
to do what further ſhould feem meet to be done in this Be- 
half, according to the Form of the faid Statute; And foraſ- 
much as by the ſaid Statute it is ordained, that in ſuch Caſe 
:.* the Juſtice whoſe Seal ſhould be put to fuch Exception be 
commanded to appear before Us at a certain Day, to confeſs or 
« deny his Seal; Therefore We command you that you perſo— 
_ nally appear aun Us, on the Morrow of the Alcenſion of 
our Lord, whereſoever We ſhall then be in England, to conꝗ- 
feſs or deny the Seal ſo put to the ſaid Bill of Exceptions as afore- 
ſaid to be Your Seal, according to the Form and Effect of the 
ſaid Statute; And that you bring with you, .at the ſame Time, 
« this Writ. Witneſs William Lord Mansfield, at Weſtminſter, 
«the 24th Day of April in the fifth Year of our Reign.” 


N. B. The Bill of Exceptions, ſealed by Lord Chief Juſtice 
Pratt, had been previouily brought into this Court, and was now 
in the Hands of Mr. Owen, as Senda of the Office of Pleas: 

And all the Proceedings, down to and including the abovemen- 
tioned Writ, were entered upon the Rolls of this Court. 


The Lord Chief Juſtice PRATT being now come into this 
Court, purſuant to the Command e m the ſaid Writ, 
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Jetivered it to the Lord Chief juſtice of this Court; Mr. Omen, 
at the ſame Time, delivering the original Bill of Exceptions into 
Lord Mansfield's Hand. Whereupon Lord Mansfield, hewing 
to Lord Chief Juſtice Pratt the Seal thereto affixed, aſked Him 
„Whether that was his Lordſhip's Seal, or not.” To which 
Queſtion, his Lordſhip anſwering in the Affirmative, Lord Ma. 
Feld redelivered the Bill of Exceptions to Mr. Owen; at the {me 
Time delivering to Him the abovementioned Writ, with Orders 


c that it ſhould be filed.” 


Note—Thein was no written Return to this Writ : But 
Mr. Owen propoſes to indorſe upon it — © Sir Charles Pratt 
Knight, the Chief Juſtice within named, perſonally ap- 
« peared in the Court of the Lord the King before the 
King Himſelf Sc, on the Day of the Return within 
„ written; and confeſſeth that the Seal put to the Bill of 
a Eee within mentioned 7s his Seal.” 


The Lord Chief Juſtice of G Pleas ce dl retired, 
without ſitting down : And the Lord Chief Juſtice of this Court 
attended Him till He was got pert the Puiſnè Judge, but not 

quite to the Door of the Court. = 


e 1} Rex ver/us The Inhabitants of Burton Bradſtoci. 
ay 1765. 
This Caſe is already printed and oobliched; 7 in the Quarto Edition 
of my SETTLEMENT-CasEs, Ne. 171. . ii See it 
abridged, in the Table. PO 


Monda , 20 . = 
Ly . Res verſas Righton Eſq. 
CR. Coxe ſhewed Cauſe, on the Part af the Defendant, why 
his Client ſhould not pay the Proſecutor his Coffs by Him 
expended in this Cauſe, for the Defendant's 207 going to T rial, | 
40 pa of his Notice given for that Purpoſe. 


It was an Indictment for refuſing to take upon Himſelf the 
Office of Borſholder : Which Indictment the Defendant had re- 
moved by Certzorar:; and thereupon had (of Courſe) entered into 

Recognizance * to appear, plead, and 7zry it at the next Aſſizes. 
The Defendant had obtained a Rule for a Special Jury; And 
very Thing was W 8 for Trial: But mow Five of the 1 285 


Tc 


EFaſter Term J * 2. B R. 


Ju ury appeared ; And Neither Side prayed a Tales ; (though the 
| Defendant had a Warrant for a Tales in his Pocket.) 


The Queſtion was, Whether, upon theſe Circumſtances, the 


cc rr =” was obliged to pay Coſts for not going on to Trial.“ 


Mr. Filmer. for the Proſecutor, red very ſtrongly, * that 
<6 He was obliged to oY them.” 


Mr. Care argued, on the . that the Defendant had 


been guilty of u Default; and that the Proſecutor might have 


prayed a Talec, if He had thought fit. 


Mr. Filmer replicd, that They were not provided with a Var— 
rant for a Tales; becauſe it was incumbent on the Defendant, 
to go on to Trial: And He had e a Warrant in his Pocket, 
put would not uſe it. 


Tur CourT were unanimouſly of Opinion, that the 
Defendant had nt been guilty of ſuch a Default as could render 


lim liable to pay Coſts for not going on to Trial: The Profe- 
cutor might have come prepared with a Warrant for a Tales, if 
He had * proper. 


RuLE DISCHARGED. 


The End of Zaffer Term 1765, 3 
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June 1765. 


Trinity Term 
5 Geo. 3. B R 1765. 


Rex worſus Edmund Thirtell. 


E had been convicted of an Aſſault upon Mary Amelia 
Halſpenny, an Infant under ten and upwards of hve 


Years of Age, with Intent to raviſh Her. = 


© Eight of the Jury ſigned a Paper in his F intimating 
their Diſapprobation of the Verdict, which N themſelves : 
4 given. 7 


on 7 g the 7th of May laſt, He was brought up and - 
committed. 


Lord Mxverigis: then expreſſed * Diſlike of ſuch 
Repreſentations made by Jurymen, after the Time of delivering 
their Verdict. It might be of very bad Conſequence, to liſten to 
ſuch ſubſequent Repreſentations contrary to what They had before 
found upon their Oaths; and which might be obtained by im- 

Proper Applications ſublequently made to Them. „ 


Mr. Juſtice WII Mor alſo cate the fame Diſlike of 


ſuch ſubſequent Repreſentations made by Jurymen after their 


Departure from the Bar; and thought they ought to be totally 
diſregarded. FT 


Upon Lord MansF1zLD's 18 it appeared that the Child 
nad alſo received the foul Diſtemper from Him. 


He was, at that Time, only committed to the Cuſtody of the 
Marſhal, 


Mr 
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Trinity Term 5 Geo. 3. B. R. 1697 
Mr. Juſtice WIL MOT now pronounced the Judgment of 
the Court upon him; vis. 
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To be ſet in and upon the Pillory at Charing-Croſs, 
for an Hour, between the Hours of Twelve and Two: 
To be impriſoned One Year; To find Security (Him- 
ſelf in 100 J. and his Sureties each in 501.) for his good 
Behaviour for Three Years ; and to pay a Fine of 65. 84. 
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Rex ver/us Oſborn. | Monday, 19 
1 June 1765. 
1 R. Morton ſhewed Cauſe againſt quaſhing an Indictment 

M for ſelling, as two Chaldron of Coals, a Quantity de echive, 
by ſo many Buſhels (in the Indictment ſpecified) of that Quantity 
which a Buſhel ought by Law to contain. 


He argued, that this is tantamount to an Indictment for ſelling 
by falſe Meaſure ; and diſtinguiſhed the preſent Caſe from thoſe 
of 1 Sir J. S. 497. Rex v. Gibbs. 1 Ld. Raym. 442. Rex v. 

Flint, and 2 Salk. 687. S. C. e N 2 
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It is no Objection to an Indictment, to ſay * that a civil Action 
„ might have been brought: For, the Perſon injured may take 
either Method. 5 TY b 
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The Cale of Rex v. Marks in 1 Ld. Raym. 702. was an Indict- 
ment for the unlawful Taking, Vi et Armis, fo much Money 
(ten Pounds) in Pecuniis numeratis, of J. S. Mr. Eyre moved to 
quaſh it, becauſe an Action lies: Sed non allocatur. 5 


Therefore the Court will not quaſh it on Mz. 


Lord MaxsFIELD—A Man may be indicted for /e/ling by 

falſe Meaſure : But this is not ſo charged.“ If it had been charged, * See the 

that He ſold by falſe Meaſure; by a Buſbel which contained but ee 2 
« ſo much, whereas the legal Buſhel ought to contain fo much ;” let's Nah nog 


4 3 . Wheatley, 
it had been another Thing. ante, Vol. 2. 


. p- 1125 to 
. 1 TONES 5 25 1131. And 
Mr. Juſtice WIL Or and Mr. Juſtice YaTrs Both con- 3 Dun- 
curred. The latter ſaid, It was only a Declaration turned into * 
an Indictment. The former mentioned Rex v. Lewis, P. 175 5. Drifield, ang 
28 G. 2. in this Court; which was an Indictment for ſelling as Rex v. Com- | 
Sum- Senega, what was zor Gum-Senega ; And that Judgment brune, 2nd 
p | FR, other Caſes 
was arreſted : Which was a very ſtrong Caſe, he ſaid. 


there pited. 
Many 


— — — -- 
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J 698 : Trinity Term q Geo. 3. B. K. 


Many Caſes in Point were there cited by Mr. Serjeant Heoltz: 


And on Friday gth May 1755, his Rule * to arreſt the Judgment,” 
was made abſolute, without Oppoſition. ] 


Lord MANSFIELD If there be no Doubt of this Indi- 
ment being bad, it is better for the Proſecutor, to quaſh it oa 
Motion. And | take it, that it ought to be expreſſly charged 
ce that the Defendant ſold them by falje Meaſure Whereas 
here, it is not expreſſly charged, but 100 left to be collected by 


Im plication. 


Mr. Juſtice As rox thought that this Sling ſhort Mea- 
ſure inſtead of full Meaſure was worthy the Attention of the Le— 


giſlature; although it might not be indictable at Common Law, 


unleſs charged to be % falſe Meaſure. He agreed, that this In- 
dictment has not the proper Averments. 


Mr. Juſtice Wii ie r Reaſon why this is not in- 
dictable, is, becauſe it is in every Body's Power, to prevent this 
Sort of Impoſition: Whereas a falſe Meaſure is a general Impo- 
ſition upon the Public, which can not be well diſcovered. Yet 
He concurred with Mr. Juſtice As TON, that this 1 is an Inconve- 


nience which voy” much requires a Remedy. 


Per Cur: unanimouſly, 


| Anil T Q AS HED. 


Rex voor © undem. 
1 ES :was the ſame Point as the laſt: and therefore the 
fame Rule was made. FFC 
INDICTMENT QUASHED. 
Rex Ver erfus John. Storr. 


N the laſt Day of laſt Hilary 8 Mr. Serjeant Hewitt 
moved to quaſh four Indictments, being (as He ſaid) for 


private Injuries only; though laid «VT et. Arms: And He had 


a Rule to ſhew Cauſe. 


Mr. Attorney General now ſhewed Cauſe why theſe four In- 


dictments (which He ſaid were for forcible Entries and Detainers) 
ſhould not be —.— 


7 | — The 
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The firſt was for unlawfully entering his Vard, and dig- 
ging the Ground, and erecting a Shed; and unlawfully and 


with Force and Arms putting out and expelling One Mr. Sweet 


the Owner, from the Poſſeſſion, and. keeping Him out of the 
Poſſeſſion of it. 


* 


It was objected, « that this is only an Action of Treſpaſ con- 
„ yerted into an Indictment.” 


But this 1s charged as an unlawful Entry, with Force and arm, 
upon the Poſe ion of Mr. Sweet. 


I bere is no other Difference between this Caſe and * Rex v. In after 
Bathurſt and Others, J. rinity Term 1755, but that hat was an Term 1755» 


28G. 2. The 
Entry with Force and Arms into a Dwelling-Houſe or a School- Court refuſed 


: Houle with the Appurtenances : : T 516, into a Yard and Shed. to quaſh that 


Indictment, 


upon Motion: 
An Entry with Force and Arms, unlawfully, upon the Poſſeſſion Rad is F73- 


of Another, and putting Him out of Poſſeſſion, is an indictable % follow- 
Offence; even though the Perſon ſo entring has a Right. An ding, they 


; gave Judg- 
the Court can not, before Trial, fay © that it was not with Force; ment for the 
ad Arms”: That muſt depend upon the Evidence. EEE wow 


.* DEmUtrer« 


Therefore the Court wil not quaſh theſe Indictments, on 
Motion. 


N. B. There was 719 other Charge of Violence, in the pre- 


ſent Caſe, beſides the common technical Term of 
Vi 7 et Armis. 


Mr. Juſtice WilmoT—lIn four of the Counts in Rex v. 
Bathurſt et al. Manu forti (which was in the firſt) was omit- 
ted: And it was holden, © that any Sort of Force ſufficient to 

( ſupport it might have been given in Evidence, by Virtue of 
* the Words Vi et Armis; Though if 20 ſuch Evidence ſhould 
© be given upon the Trial, the Defendant ought to be acquitted.” 


Mr. Juſtice As r ox mentioned, that He took Mr. Juſtice 
 DxNisoN to have ſaid, that V et Arnis was, Primd facie, as 


oi good as Manu forti. & & According 


to my 9a 
Note, his Words were — This 1 is laid to be with Force and Arms: 


hs depend upon Evidence.” 


4 


Mr. Serjeant Hewitt and Mr. Caldecott, contra, argued 3 in Sup- 
port of the Motion. 


-ParTIV. Vol. III. 60 They 


And the Degree of the Force mult 
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1700 Trinity Term & Geo. 3. B. R. 

They took Notice, that three of theſe Indictments differ from 
the Fourth: The firſt is for erecting a Shed Sc; The 2d. for 
erecting, Sc; The 3d. for cutting a Bellfry, (which in Lin- 
colnſbire means a Stable: ) The 4th. (which They did not object 


to,) for entering Sc, a Dwellng- Houſe ; and Vi et Arms and 
with ffrong hand &c. 


They inſiſted that the Offence charged in each of the former 
three, reſpectively, was a private Injury; and does not at all 
concern the King or the Public; And therefore was not indictable. 
To prove this, They cited 2' Haw. P. C. c. 25. p. 210. And 

Rex v. TOO, Tr.9 G. 1, for entring a Cloſe, was quaſhed. 


The Caſe of Rex v. Bathurſ, they ſaid, was, upon the Face 
of it, an Indictment for a forcible Entry, and not for a common 
Treſpaſs. It was a-ſtronger Caſe than this: That was againſt three 
Perſons, who were enow to make a Riot; Thzs is only againſt a 
Ving nole Perſon: That was for entering a Dwelling-Houſe, and put- 
ting Him out of Poſſeſſion; Thrs is only entering a Yard, * 
ging the Soil, and erecting: a Shed. 


There are many Caſes prior to hat of Bathurſt: mi. II E 2. 
Rex v. Archer ; Paſ. 22 G. 2. Rex v. Gaſe; Rex v. Hide, and 


N. B. The Rex v. Hide and Another, Tr . 22 and 2 3 6. YE: 


three laſt 


Rules were 


5 The converting an Aion of Treſpaſs into an Indictment is at- | 
Jute without tended with great Inconvenience : It makes the Plaintiff a J/it- 


Defence. Rex neſs for Himſe lf; 3 and Javes os 


. Rawſon, 


F | 
22 and g O. Mr. Attorney General, in Reply—Let them demurr ; that the 


„ 


but the Rule Point a be ſettled. 
Was — 


The Caſe of Rex v. Bathurſt muſt. govern the preſent Caſe. 
And in that Caſe it is ſettled, “that any Degree of Force and 
«© Violence ſufficient to ſupport an Indictment may be given in 
« Furgence under the Vi et Armis: Which: contradicts the Prin- 
cp laid down by the other Side. 


| Everj Battery, every Breach of the Peace is indictable. The 
Party injured has his Election to bring an Action, or to indict. 
Every T rejpaſs too is indictable, if it comes out upon the Trial, 
to be an Oltence a againſt the ag and the Public. 


Rex v. Bathurſt was only Vi et . And 2 et Armis is, and 
was there holden to be, equipollent to © with a ſtrong hand.” 


812 


— — 
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„ 


O1 


It is ſaid. that in that Caſe, there were three Defendants; 
Here, only One. But One Man may commit a Breach of the 
Peace ; though not a Riot: He might be armed with P. tals, 
for aught that appears to the contrary ; And this might be, pol- 


ſibly, proved. 


There is no Diſtinction between a School-Houſe, or even a 
Dwelling-Houſe, and a Yard or a Stable. 


After that ſolemn Reſolution in the Caſe of Rex v. Bathurſt, 


an Indictment of this Sort ought not to be quaſhed in a ſummary 
Manner, on Motion. | 


Lord Mansr IELD—The Objection to the fourth Indict- 
ment is given up. The other three ſtand, all of them, upon 
the ſame Ground. Nothing but the Vet Armis implies Force. 
Every Force and Violence is a Breach of the Peace. 


The Caſe of Rex v. Bathurſt does not ſeem to Me to lay down 
any ſuch Rule as * that Vi et Armis alone implics ſuch a Force 
« as will, of itſelf, ſapport an Indictment.“ There, the Fact 


itſelf naturally implied Force: It was turning and keeping the 


Man out of his Dwelling-Houfe; and done by three People. 


Three of the Judges lay a Streſs upon that Circumſtance, of it's 
being an Entry into a Dwellng-Houfe: And the Parties who 


tramed the Indictment plainly had a View to indict for a forcible 


15 Entry. 


As at preſent adviſed, 1 ſhould think.” the preſent Caſe within 
thoſe that Jury the Quaſhing. 


Coming with a Pj 50, though Pal 2 is not to be ſuppoſed. 


If there be no Doubt upon it, there is no Reaſon to pu the 
Defendant to more Expence. 


Mr. Juſtice WII MOT thought Ms it . to appear to 


ks an indictable Offence : For other wile in Caſes where there was 
no Malice, the Defendant might be put to a great Expence with- 


out Remedy or Satisfaction. 


The Caſes cited ſhew, that ſuch ladiemente have been 


* quaſhed:” And that of Rex v. Bathurſt being an Entry into 


a Dwelling-Houſe makes that Caſe no Authority in 755. 


But 


| GI A hg RE ö TO ſo 
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” — 


—— 


| But this Caſe ſtands indifferent, © Whether the Offence is in- 
e dictable or not: Whereas it ought to appear upon the Face of 
the Indictment * that it id indiftable.” 


Therefore He was for quaſhing theſe three Indictments. 


| Mr. Juſtice YATExs concurred. Rex v. Bathurſt was de- 
| termined upon a right Principle : But there, the Nature of the 

| Offence appeared; And Evidence might be given to ſhe the Of- 
fence to be indictable. It was a forcible Entry into a Man' 8 Pri- 
vate Drwelling- Houſe, by three FRO: 


But in ordinary common Caſes laid Vi et Armis, We are not to 
ſuppoſe and preſume Swords and Piſtols, or any Thing criminal and 
indictable, unleſs it be charged. Here 1 is no Outrage or Violence 


| charged, or Suns. 
Therefore He was for quaſhing. 


— — 
4s CCAIR as. r xt i q 


| 

1 Mr. Juſtice ASTON likewiſe: concurred. A Man can not 
= = be indicted for a bare Treſpaſs. In a Caſe of Rex v. Fopſon and 
| Le Others, P. 25 G. 2. B. R. All the Caſes of this Sort were 
| cited : And the Court refuſed to quaſh it on Motion. The Diſ- 
„ tinction there taken was, „that there were Numbers of Perſons un- 

| : Sag lawfully aſſembled, and actual Force charged ; And therefore that 
| 


lt was an Indictment was not quaſhed.“ 
Indictment | | | 
_ againſt Joux Joysox and five Others therein named, 3 that They and ſeveral other Perſons to 
the Jurors unknown, unlawfully aſſembled, to difurb the Peace of the King ; and, being io aſſembled, 
® | the ſix Defendants particularly named, with Force and Arms, at &c, the Mine of Black Lead of 7. B. 
[f ff and F. S. Eſquires, did unlawfully break and enter, and 60 Pounds Weight of Black Lead Cc, of the 
| Goods and Chattels of the ſaid. J. B. and 7: S. did unlawfully take and carry away z. ink the 


Peace Ec. 

118 | Mr. Clayton moved to quaſh it; for that no Indictment would lie; it being only a Treſpaſs, for 
1 | which an Action of Treſpaſs or Trover might and ought to have been brought : And he cited ſeveral 
li Initances where Indictments had been very lately quaſhed, becauſe the Matter was merely actionable. 


{| Many of theſe have been already mentioned: Others were Rex v. Birkhead, 15 116. 2. Rex v. Neu- 
| ball (qu. when. ) Rex v. Archer; Rex v. Maſon; Both in Hil. & Paſ. 11G. 2. (but Both were without 
Defence.) Rex v. Jackſon, M. 12 G. 2. Rex v. Heaton et.al. Tr. 13 G. 2. (quaſhed without Defence.) 
Rex v. Camage, H. 14 C. 2. Rex v. Coates, H. 14 G. 2. and Rex v. Bateman, the ſame Term. 
Tue Covr thought it to be ſuch a Sort of Offence, that they ought not to quaſh the Indiftment 
upon Motion: The Defendants might demur, if they wake Proper. And They were unauimous 
| | in diſcharging the Rule. ns 


PP c WP Ir ge re 
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g In Ner F. Bathurſt, the Ruling Reaſon was that it was a 
| « Dwellins- Houſe:” And there would have been no Occaſion 
{| to have Recourſe to that Reaſoning, if Yi et Armis alone had 
b been ſufficient. The Degree of Force ought to appear pon the 
Indictment. 


4 EE, 


— 
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If it was a Matter of TION it brd to be ih tried: As 

was done in a Caſe of Rex v. Wightwick, temp. Lord Hardwicke. 

So, in Another, of Rex v. Fry tried by the Name of Fry and 
Wood —) for pulling down a Houſe at Tunbridge-Wells. 


Therefore I think the three Indictments which have hw oh; 
jected to, ought to be quaſhed. 


Lord MAN $FIELD—Let the three th be quaſhed; 
| And the Rule be DISCHARGED, as to the Other. 


see 8. P. derernined accordingly, poſt p. 1706. Rex v. Atkins, 
the very next Day after this; and Rex v. Gillet, on the ſame Day; 


and pa. Rex v. Bake and fifteen Others, on the laſt Day of 
this Term, 26th June 1705. 


\ 


Goodright, ex dim. Tyrrell, vid. 3 Mead and Tut, 
Shilſon. . 


55 T HIS has 2 fo ecial Caſe i in Fjedtment, Noor the laſt Lie 

Aſſizes for 0 County of Devon. It was tried before Mr. 

Serjeant Burland: And a Verdict was found for the Plaintiff, 
15 fabſect to the Opinion of this Court, on the following Caſe. 


Cask John Shilfon, the Father of the Defendant Nicholas 
Sbilſon, being ſeiſed to Him and the Heirs Male of his Body, of 
the Premiſſes in Queſtion, the Remainder to Hit own right Heirs, 
by Leaſe and Releaſe dated 24th and 25th October 1742, pre- 
vious to his Marriage with Suſannah Smerdon, conveyed the ſame 
to Truſtees, to the. Uſe of Himſelf for Life; Remainder, to the 

Truſtees to preſerve contingent Remainders; Remainder, to the 
Uſe of the ſaid Suſannah, for her Life; Remainder, to his firſt 
and other Sons by the fad Suſennas, in Tail Male. 


The Marriage took Effect; and They had Iſſue Nicholas Shi n 
the Defendant, their only Son. 


In Trinity Term 1761, the ſaid John Shilſon ſuffered a com- 
mon Recovery; and by Deed dated 24th June 1761, He declared 
the Uſes of the ſaid Recovery to be, to —— Lucas his Heirs 
and Aſſigns; In Truſt, to /e// the ſaid Premiſſes, and out of the 
Money ariſing therefrom, to pay and diſcharge certain Debts men- 
tioned in the ſaid Deed; and to pay the Reſidue of the Purchaſe- 

PART IV. Vor. III. 600 Money, 


1704 


— — 
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— 


Money, or reconvey ſuch Parts of the Premiſſes as ſhould remain 
unſold, to the ſaid John Shilfon his Heirs or Aſſigns. 


The faid —— Lucas, by Leaſe and Releaſe dated cok and 
28th October 1763, in purſuance of the Truſts of the ſaid Deed 
laſt mentioned, conveyed the ſaid Premiſſes to Elizabeth Tyrrell, 
the Leſſor of the Plaintiff, and her Heirs. 

The ſaid John and Suſannah Sor on are Both dead. 


The Queſtion is, © Whether, upon the Facts ſtated, the Plan- 


0 tiff! is intitled to recover the ſaid Premiſſes. 


Mr. Gould, for the Leſſor of the Plaintiff inſiſted that che 
Purchaſor took a good Title under this Recovery. 


1ſt. The Law does not ſuffer an Eftate limited by a Tenant i in 


Tail, to commence after his Death, to take Effect. 


2dly. The Lionications under the Settlement in 1742, are in- 
effectual, wrongful and void. 


zaly. If the Uſes are void in their Creation, they cannot de 


made good by the Common Recovery. 


Firſt—In Proof of. hs firſt Poſition, He cited Cra. Far. 3 : 
Lane; and Cro. Els. 279, Blitheman v. Blitbeman; and Moore 


683, Freſhwater v. Rois; and Y elverton t. 8. C. 


Second Point It i is not yet well ttled, * what Eſtate the 


KReleaſee or Bargainee of a Tenant in Tail takes.” "See 10 Co; 


95. b. Edward Sonor 8 Caſe. 


But theſe Limitations are wrongful and void, in Point of Form 


as well as in Subſtance. The Tenant in Tail having taken back 
the Eſtate to Himſelf, He can do no more. All further Uſes are 


utterly void. 


As to the Manner of tos: is Uſes—He 930 Yebv. 51. 
Freſhwater v. Rois, and Cro. Eliz. 279. Blitheman v. Blitheman ; 


Bro. Feoffments al Ujes, p. 29. and Sheppard's Touchſtone of Com- 


mon Aſſurances 509, which, as laid, was in Point to the preſent 
Propoſition. 


Indeed there is a D:4um in Machil v. Clark, which is * 


V. 2 Salk, trary to this.“ But it is not Law; nor is it at all mentioned i in 


619. 15 I, 


ſeveral other Reporters of the ſame Caſe, 
I = — He 
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— 


He . chat by the Releaſe, a defeaſible Eſtate paſſes to the 
Releaſee : But denied that the Tenant in Tail can limit to Him- 
ſelf a Uſe for Life, to commence after this Limitation. 


The Doctrine cited from Sheppard Touchlone is in Point: For 
the preſent Caſe is a Remainder; which lies ix Grant, as much 
as an Advowſon does. SA 


Third Peint—If the Uſes are void in their Creation, a Com- 
mon Recovery can not make them good: As appears by the Caſe 


in Cro. Eliz. 895, Beding feeld's can, and that of Machil v. Clark, 
8 mentioned. 


ow coached. that the Common Recovery conveyed a good 
Title to the Purchaſer. 


Mr. Juſtice Witmor—lt is now fully ſettled, that a 
« Releiſe or Bargain and Sale by a Tenant in Tail, will convey 
« a baſe Fee, a defeaſible Eſtate, to the Releaſee or Bargainee: 
Though it muſt be allowed, that the o Notion was, and even 
in Lore Cote's Time, that a Tenant in Tail could not convey 
an Eſtate longer than for his own Life.” But that Notion is 
now over-ruled; and the contrary, ſettled. 


Lord Mansrixlp-lt is now . « that a Releaſe or 
Bargain and Sale by a Tenant in Tail gives a baſe Fee, voidable 
= by the Iflue in Tail.” This is the Principle of Machil v. t V. Salk. 
Clark: And many ſubſequent Caſes have been grounded upon it; 198 


. particularly, that of Stapulron v. Stapilton.y ” * 1 

: | 18, SC; 11 
Beſides, The Common Recovery has made good this defeaſible 1. bn oy 

Eftare, | TT 3 ow 0 


| Ends 1 Atkyns 2. 
Either Ground makes an End of this e The Reco- 
very takes off the Fetters of the Statute de donis. . 


Mr. Juſtice WII Mor . The Tenant in Tail 
had a Fee originally: And a Common Recovery leaves him a Fee 
again, by removing the Bar and Fetters impoſed by the Statute. 
When the Bar and Fetters are removed, it then becomes juſt the 
fame Caſe as if He had been Tenant in Tail ab initio. And 
though formerly it was doubted whether a Tenant in Tail could, 


KC 


any otherwiſe than by a Feoffment, grant any Thing more than 

for his own Lie; Vet it is now ſettled, by the Caſe of 
Machil v. Clark, ** that He may, by Bargain and Sale, or by 

5 Leaſe and Releaſe, paſs a baſe Fee, . And if to, it is in his 


Power 
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Power to limit the Remainder, as He pleaſes. And it makes 
no Difference, Whether it is limited to the Uſe of the Bargainee 
"or the Releaſee, or to a Stranger, or to Himſelf for Life with 
Remainders over: For the baſe Fee feeds all the Uſes that are 
limited upon it; till avoĩded by the Entry of the Iſſue in Tall. 


Mr. Juſtice: ONS Leaſe and Releaſe, or a e 
and Sale by the Tenant in Tail is not abſolutely void; but conveys 
a baſe Fee, defeaſible by the Entry of the Illu in Tail. This is 
now ſettled by the Cale of Machil v. Clark: And many Deter- 
minations and Conveyances are founded upon it. 


r. Juſtice ASTON concurred. 


Tur Cour were, Wefesbre, en of Haig. 
« that the Recovery enured to the Uſes of the Settlement, Ind 
that the Plaintiff had 10 Title.” . | 


A 'JopowenT for the DzFENDANT. 
Note The Court determined this Caſe without 


| hearing Mr. Dunning, the Counſel for the 
Meg. TR PWT 


Rex vers Atkins. 


V. ms A Indictment was quaſhed ; bales hs fine Point with 1 
1698. S. P Three which were 2 Veſterday: IV. ante, p. 1703. F 


N. B. 7 his was for pulling off the Thatch of a Man's 
Dwelling-Houſe; He being in peaceable 
Poſſeſſion of „%%% - 


5 Per Lad MANSFIELD and Mr. Juſtice AsTon—This 
is within the Diſtinction * Veſterday: It is only. for Pulling 5 
off the A ST 5 


Rex 


a 


Rex fill Gillet. „ 


ſupra; and 

alſo the very 

HIS being an Indictment like the 4th of Yeſterday, the mt _ 
ſame Rule was made in this Caſe, as in that: VS, S.P. 3 


That the Rule for chewing Canſe why it 
ſhould not be quaſhed, be DISCHARGED. 


V. poſt, pa. Rex v. Bake and fifteen Others, 
on the laſt Day of this Term. S. P. 


Salvador wer ſus Hopkins : 3 
; 1765. 


FAA ver ſas Rucker. 


T H E Queſtion at preſent debated was, © Whether there 
„ ſhould be new Trials in theſe two particular Actions 


upon a Policy of Inſurance; Which had been tried before 
Lord Mansfield, at Guildhall ; where a Verdict was found for the 
Plaintiff, in Mr. Satuadar's Cale : — for the Defendant, in 
Mr. Rucker's Caſe. ö oF 1 
But there were nine Cauſes, in all, upon the rel Inſurances 
of this ſame Eaſt-India Ship the WINCHELSEA, (Captain Howe 


Commander ;) which were tried by — Juries, at. different 
Times. 


The Charter- party, bearing Date the. 20th of Auguf 176 5 
was according to a printed form, which has long been in uſe: In 
which, amongſt many other providions,: there are the following. 


« And to the End the EF Ship s Detention and Stay in 1 | 
0 and her Demorage for the ſame, if any ſhall happen, during 
« her preſent intended Voyage, may be ꝗſcertained, It is cove- 
nanted and agreed by and between the Parties to theſe preſents, 
That in caſe the ſaid Ship ſhall within eight Months after the 
Delivery of the ſaid Ship's laſt Diſpatches from England, arrive 
at her firſt conſigned Port in the Eaſt Indies, China, Mocha, or 
elſewhere within the Limits granted or allowed to the faid 
Company; and Notice be given thereof, in Writing, of her 


Arrival, to the ſaid Company's Preſident, "AY or Chief 
Panr Iv. Vor. III. Sh, „bor 
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Factor there; The ſaid Company will in ſuch Caſe, in four 
Calendar Months afterwards, or on or before the Eleventh Day 
of February which ſhall be in the Year of our Lord 176 3. or 
at fartheſt ſo ſoon after as the ſaid Ship, making all reaſonable 
Attempts, may get about the Cape of Good Hope ſo as to gain 
her Paſſage Home the ſame Seaton, lade or cauſe to be laden 
on board the ſaid Ship, at fome Ports or Places in the faid 
Eaſt Indies, China, or elſewhere within the faid Limits, for 
England, ſo much Goods and Merchandizes (including therein 
the ſaid Tons of Iron Kintlage) as the ſaid Ship can con- 
veniently ſtow and carry in Her, in Manner as aforeſaid, as 
ſhall amount in the whole and together to the Quantity of 484 
Tons: But in default of loading the ſaid Ship within the 
Space of four Kalendar Months after ſuch Arrival and Notice 
given as aforeſaid, the ſaid Ship ſhall from thenceforth enter 
into Demorage of 201. 3s. 4d. a Day, for ſo long Time as 
She ſhall be detained in India, China, or elſewhere within the 
ſaid Limits, in the Service and Employment of the ſaid Com- 
pany. And furthermore, if the faid Ship ſhall, within the 
{aid eight Months after She ſhall be diſpatched from England 


as aforeſaid, arrive at ſuch Port or Place to which She ſhall 


be conſigned, and give ſuch Notice as aforeſaid; and yet is 


not diſpatched for England within the ſaid four Kalendar 


Months, or the faid Eleventh Day of February, or fo ſoon 


after that the ſaid Ship (making all reaſonable Attempts) may 


cc 


get about the Cape of Good Hope fo as to gain her Paſſage 
Home the ſame Seaſon; NOR DETAINED by virtue of the next 


enſuing or following Proviſo or Covenant; Then the ſaid United 


Company or their Aſſigns ſhall allow or pay unto the faid 
Part-Owners and Maſter four Months Demorage, commen- 
cing from the ſaid Eleventh Day of February, after the Rate 
of 20/7. 3s. 4d. a Day, for and in conſideration of the Paſſage _ 
ſo loſt, and her Stay in India after the ſaid Eleventh Day of 
February: But in ſuch Caſe, no other Demorage ſhall be paid 
in reſpect of the ſaid Ship's Stay after the ſaid Eleventh Day 
of February. And contrariwile, if the ſaid Ship ſhall not ar- 
rive at her firſt conſigned Port within the Space of eight 
Months after ſuch Diſpatches delivered as aforeſaid, That then 


the ſaid Company ſhall load the faid Ship as aforeſaid, within 


four Months after ſach her Arrival, and ſuch Notice given 
thereof as aforeſaid ; or, in Default thereof, the ſaid Ship ſnall 
enter into the Demorage of 20/. 35. 4d. a Day, immediately 
after the Expiration of the ſaid laſt mentioned four Kalendar 
Months, for and during ſuch Time as She ſhall be detained by 
the ſaid Company's Preſidents or Factors, in the Service and 
Employment of the ſaid Company, within the Limits afore- 
faid : Put then the ſaid Ship ſhall not have any further or 
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iT greater e though ſhe be not diſpatched ſo ſoon as to 
&« {ave her Paſſage that Seaſon, than four Months Demorage only, 
in Conſideration of the Paſſage ſo loſt, and her Stay in India 
&« or elſewhere abroad on that Account; nor ſhall ſuch four 
«© Months Demorage, for the Loſs of ſach Paſſage, be allowed, 
if the ſaid Ship be by virtue of the faid next enſuing Proviſo or 
Covenant detained in the ſaid Company's Service, or if She be 
« diſpatched within the ſaid laſt mentioned four Months, un- 
* leſs it evidently be made appear, to the Satisfaction of the 
Court of Directors for the Time being of the ſaid United Com- 
_ & pany, that the ſaid Ship was hindered from her Arrival in 
Time at her firſt conſigned Port, by unavoidable accidents only. 
_ © PROvIDED always, and it is hereby covenanted and agreed, 
* That the ſaid Company's Preſidents, Factors and Agents /ha/! 
* have liberty to DETAIN the ſaid Ship, after the ſaid Eleventh 
© Day of February, in their Employment, in Trade, and alſo in 
Warfare; and ſhall have Liberty to let out the ſaid Ship to 
* Freight, for the ſaid Company's ſole Benefit, for ſo long Time 
das they pleaſe; ſo as ſuch Detention be ſignified in Writing, 
© and doth not exceed twelve Months from the ſaid Eleventh 
Day of February, and ſo as the ſaid Ship be diſpatched in a 
proper Seaſon to ſave her next Year's Paſlage: In which Caſe, 
* the- ſaid Company ſhall pay Demorage, for and during the 
5 Term of her Detention, after the aforementioned Rate of 20. 
* 25. 4d. a Day, till She ſhall afterwards be diſpatched from 
1 by Talk lading Port, or the Expiration of the ſaid twelve 
„Months, which ſhall firſt happen. But after the ſaid twelve 
Months are expired, the ſaid Ship may return for England; 
© and the ſaid Company ſhall not be liable for any further De- 
_ * morage, or any Damage that may accrue by her Detention 
d after that Time: And in caſe all or any Part of the ſaid Ships „ 
Lading ſhall, after the Expiration of the ſaid twelve Months, _ 
© be wanting, yet the ſaid Company do agree, that the ſaid Ship _ 1 
may then return for England; the Maſter having firſt made 
legal Demand, thirty Days before his coming away, and due 
; Proteſt for want of the ſaid Lading. And furthermore it is 
agreed, That if the ſaid Ship ſhall arrive at her conſigned Port 
within eight Months after Delivery of the ſaid Ship's Diſ- 
patches as aforeſaid, and ſhall not on or before the ſaid Ele- 
- * venth Day of February 1763 be diſpatched for England as 
* aforeſaid, then the ſaid United Company, their Preſidents, 
Agents, Factors, or Aſſigns, ſhall, over and above the Value 
* of the ſaid 490 T. Sterling beforementioned to be allowed to be 
carried out, ſupply unto the Maſter of the ſaid Ship for the 
Time being, ſo many Pagothas, Rupees, or Pieces of Eight, 
Dollars, or other Coins, as need ſhall require, for buying 
Victuals or other neceſſary Proviſions for the ſaid Ship, not 
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exceeding the Value of three Hundred Dollars for every one 
Hundred Tons the ſaid Ship is let for; valuing the Money ſo 
ſapplied, at ſix Shillings ahd Sixpence a Piece of Eight or 
Dollar in Time of Peace, and ſeven Shillings and Sixpence in 
Time of War; and in the ſame Proportion, for Pagothas, 
Rupees, and other Coins. And in caſe the ſaid Ship ſhall not 
be diſpatched by the ſaid Company's Preſidents, Agents, or 


Chiefs in Council aforeſaid, on or before the Eleventh Day of 


February 1764, then the ſaid Perſons who ſhall ſo keep the ſaid 
Ship, ſhall, over and above the faid Sums of Money before- 
mentioned, furniſh and lend the Maſter, or the Maſter for the 
Time being, if he defires it, ſo many Pagothas or Rupees 
more, not exceeding the Value of 300/. Sterling for every 
Hundred Tons the ſaid Ship is let for, as upon a Survey to be 
taken as before directed, ſhall appear neceſſary to enable the 


ſaid Ship to proceed for England; ſo as the whole of the Mo- 


ney ſo furniſhed be actually laid out in Neceſſaries for the ſaid 
Ship; valuing each of the ſaid Pagothas at nine Shillings, and 

each of the ſaid Rupees at two Shillings and Sixpence : Both _ 
which Monies ſo ſupplied, with the Advance of 40/. for every _ 


100 J. on the laſtmentioned Supply of Pagothas and Rupees, 
for and in Confideration of the Riſque of the ſaid Ship's Re- 
turn for England, ſhall be paid or (at the Company's Choice) 


allowed them out of the Freight and Demorage payable by 
virtue of theſe Preſents. And if the ſaid Ship ſhall, by writ- 

ten Orders from the ſaid Company, be detained at Saint Helena 
or any other Port, to ſtay for Convoy, in ſuch Caſe the ſaid 


Company ſhall allow the ſaid Part-owners and Maſters two- 


third Parts of the Demorage a Day, before agreed on, for every 
Day She ſhall be ſo detained : But no Allowance ſhall be made 
to the ſaid Part-owners or Maſter on account of the ſaid Ship's 


keeping Company with any other of the Company's returning 


Ships. But the ſaid Company ſhall not allow or pay any 1 


morage for the Time that the ſaid Ship ſhall take up in amend- 


ing any Defects: And further, if by the Time taken up in 
repairing any Defects in the ſaid Ship, She ſhould exceed the 


Times reſpectively limited for her Stay in the Eaſt Indies, | 


China, or other the Limits aforeſaid, or ſhould thereby happen 

to loſe her Paſlage for England, the ſaid Company ſhall in 
ſuch Caſe pay no Demorage for ſuch Time ſo loft by repairing 
or amending any ſuch Detects, or for the Paſſage loſt thereby; 
ExCEPT and PROVIDED nevertheleſs, and it is hereby fed, 
That / the faid Ship be defained in the Company s Service langer 
than the ſaid Eleventh Day of February which thall be in the 


* Year 1764, and ) reaſon tbereof ſhall have need of b..2g re- 
- paired, that Th, the faid Company ſhall pay or allow Demo- 


rage 


* 
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00 « rage after the Rate aforeſaid, for every Day the ſaid Ship hall 
« be ſo repairing, ſo as the ſame do not exceed thirty Days.“ 5 


1762. 


The Dates of the Facts were as follows 


March 2 5th. 


Sept. 19th. 


Nov. 4th. 


1763. 


1766. 


Paxr IV. Vor. Ill. 3 — 


Jah 
9 11 th. 


March 5th. 


28th. 


She arrived at Bombay. 
She left Bombay the firſt Time. 


She arrived at Calcutta, in Bengal. 


The Prefidency and Council of Bengal en- 


tered into a new Agreement with the Cap- 
tain; reciting “ that the Charter-party 


would expire on the 11th February 
„ 1764: but that the Preſident and Coun- 


CC 


cil, finding it expedient to detain the 


gas Ship i in India, and deſirous of having the 
Time limited in the Charter- party pro- 

«© longed, Sc, — The Indenture therefore 
witneſſeth, that the Captain lets the Ship 


to Freight, for one whole Year from the laid 


* 


March 19tk. 
Uk 
April 3d. 


April 4th. 


July 17th. 


Iith of February 1764, &c. 


The Ship arrived at Bombay, a ſecond Time. 


She left Bombay, to go to Bengal. 
She arrived at Bengal. 


The Ship left Bengal, to go to 22 


The Ship was loſt. 

| Mr. Hume cud a Letter from the Cap- 
_ tain, dated 14th April 1763, inclofing a 
Copy of the new Agreement: Which Let- 
ter was publickly read in a Coffechouſe. 
Sage Inſurances were made by Mr. Hume. 


Other Inſurances were made by Mr. Hume. 


All the other Inſurances were made, afzer 
the Captain's Letter of 14th April 1763 
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was received, and publickly read in a Cot- 
feehouſe. 


1764. October gth. An Account was received in London, of 
the Ship's Loſs. All the Policies had this 
Deſcription—* At and from Bengal, to any 
Ports or Places where and whatſoever in 
5: the Eajt-Tnates, China, Pes 1a, or elſe- 

© where beyond the Cape of Good Hope, 
« forwards and backwards and during her 
Stay at each Place, until her Arrival at 
London; on Money advanced or to be 
« advanced for Bills drawn by the Captain 
<« for the Uſe of the Ship Winchelſea, and 
« for account of the Owner; and upon 
Money advanced or- to be advanced as 
Abſence-Money, to pay the Ship's Com- 
«© pany; All or either, as Intereſt ſhall * 
<c-pear; at 4 per Cent.” 


The Underwriters inſiſted, that the Policies were VOID, be- 
cauſe at the Time of underwriting, they were not expreſsly told of 
the new Agreement. to detain the Ship in India for a Year longer 
«© than the enlarged Time provided for by the Charter-party, 
1 which 1 on the 1 Lth of February 1764. 

* 

The Cauſes were 4 fir ied with different 8 + But all 
the nine Verdicts were a laſt uniform, for the Plaintiffs, the In- Le 
ſured, againſt the Underwriters.” 


-The Reaſons which governed the Court on granting or refu- 
ſing new Trials were That the Underwriters are bound and pre- 


ſumed to know the Courſe of the Eaſt India Trade, the Terms of 


the Charter- party, and the Deſtination of the India Ships (which 
are under the Direction of the Company, and not of their Ow- 
ners.) That the Charter- party is a printed Form, of a very long 
ſtanding— That, beſides the Liberty thereby given, “ to prolong 
the Ship's Stay for one Year,” it is very common, by a new 
Agreement, to detain Her a Year longer; (For, no Ship comes 
Home in Ballaſt ;) And the longer a Ship is 9715 the more bene- 
ficial it is to the Owners. — That the erde of the Policy are 
adapted to this Uſage; being without Limitation of Time or 
Place; and without any Reference to the firſt Voyage particularly 
mentioned i in the Charter-party.— The Terms of the Policy pre- 
eiſely deſcribe the Riſque, in its utmoſt Latitude; and neceſſarily 
extend to every Prolongation of Stay, and rely N 
—lIachat 


* 
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—That any of the Defendants might have. learned at the Tndia- 
houſe all that was to be known. 


No Mention was made, or Queſtion aſked, at the Time of 
underwriting,. ©** when the Ship was chartered”; © when She 
« ſailed from England; © when She arrived in India”; 3 he- 
« ther She was continued a Year, according to the Proviſo in the 


4 printed Charter- party: And yet her Continuance in the Eaft 
Tnates depended on all theſe Facts. 


Ir they ought zeceſſarily to be di 6100 4. the Policy was void, to 
the Knowledge of the Underwriters, at the Tue they took the 


Fr emium. 
The Chance of her Stay is One of the Riſques inſured. 


The Evidence in all the Cauſes was very ſtrong, “that her 


4 ſtaying a Year longer, 7 known, would not have varied the 
« Premium. 5 


This Ship was inſured at the ſame Premium, after the Pro- 
longation of her Stay in India was known. 


None of the Defendants deflred to be of, after they knew 
that an Account of the new Agreement to prolong her Stay 
for a Year longer” had been received in England upon the 3d 


— 


of April 1764: Which was notorious to them ALL, before the In- 


S +: her Loſs, which came in the Ocober following. 


so that if there had been any Force to the Objection, it would 
| have been waved by .the Acquięſcence of the Underwriters, after 


Ty were * apprized of the Whole. 


The nine Cauſes were theſe : 1k. Heaton v. Rucker 1 2d. Sal- 


vadhr v. Hophins; zd. Hume v. Jeb; 4th. Hume v. Tidſavell; 
gth. Black v. Boehm; 6th. Black v. Innys; 7th. Hume v. Da 


Coca; Sth. Black v. Bond; gth. Hume v. Boehm. N. 1. was 


: tried, the firſt Time, on 26th February 1765; and a Verdict 


Cad for the Defendant: It was tried, a ſecond Time, on roth 
July 1765; and a Verdict found for the Plant. N'. 2. was 
tried on 26th February 1705: And a Verdict was found for the 
Plaintiff, Ne. z. was on 28th February 1765: And a Verdict 
found for the Plaintiſf; the Defendants not making any Defence. 


N.. 4. 5. and 6. were Verdicts for the Plaintiff, without Defence, 


given at the ſame Time with N'. 23. N. 7. was tried on 1ſt 
March 1766: And a Verdict for the Plaint iff. Ne. 8. was on 
4th Fuly 37095 And a Verdict for the Plainti . No. 9. / Hume 


2 8 v. Boehm 
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v. Boehm) was tried on 4th July 1766: A Verdict was found 
for the Defendant ; and a new Trial moved for on Friday the 7th, 
and granted on Monday the 24th of November 1766. It was ac- 
cordingly tried a ſecond Time, upon the 5th of May 1767: And 


the Jury found a Verdict for the Plamtif, without going from 


the Bar. | 


As theſe Cauſes are very much blended together in their Nature 
and Circumſtances, I take the Matter up here (though anticipated 
in Point of Time;) and include the hole of the Motions for new 
Trials in all theſe Cauſes, in One ſingle Report. Perhaps, the 
beſt Method of rendering the whole 5 clear and intelligi- 
ble, would have been, to have begun with Lord Mansfield s Re- 
port in this laſt Cauſe of Hume v. Boehm ; which gave the exact 
Hiſtory of all the reſt, and particularized the Evidence: But the 


great Length of ſuch a Report might have been objected to. 


TH cours nie of Salvador v. Hopkins, and Heaton v. Rucker, | 
being ſo very nearly connected with each other, were taken up 
together, and argued jointly, as if they had been but one ſingle 
Cauſe. _ V 


On Friday 17th of May laſt, they were argued by Mr. Morton, 


Ar. Coxe, Mr. Walker. Mr. Dunning, and Mr. Heaton, on Be- 


Half of the Plaintiffs; and by Sir Fletcher Norton (Attorney 
General,) for the reſpective Defendants, in both Cauſes. 


The Covnr took Time to adviſe. 


Lord MANsF1ELD now delivered the unanimous Opinion 


of the Court, That there ought zo be a new Trial in the Caſe 


of Heaton v. Rucker ; but not in that of Salvador againſt Hop- 


<6. ing. 


They thought the Uſage of the Eaſ India Company's Wok and.” 


the Courſe of their Voyages, to be in fact ſo notorious, and ſo well 
| known both to the Inſurers and the Inſured, they they muſt be 


ſuppoſed fully apprized and ſufficiently conufant of it; and that 
the Obligation of this Policy is to be taken, from the Morde of 


the Charter-party, (which refer to the Uſage,) and the Lage of 


theſe Voyages, in the ſame Manner as if it was expreſsly inſerted 
in the Policy. . 


His Lordſhip entered into the Reaſons of their Determination 
in theſe two Cauſes with more Particularity than may be neceſ- 
ſary here to ſpecify; as I have already mentioned thoſe which 


ſcemed to govern their general Determination in all the ine Cauſes. 


__ 
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Tur CovRT eſteemed this to be the moſt convenient way 
of determining this Queſtion ; Becauſe whoever ſhall hereafter in- 
ſure on an Eaſt India Ship, will know that He inſures the Con- 
tingencies ; and may take proper Precaution againſt them, if He 
will: Whereas if every Perſon inſured ſhould be obliged to open 
to the Inſurer all the Grounds of his Expectations about the Ship's 
Continuance in the Eaft Indies, or coming to England, it might 
produce great Litigation and Confuſion in Caſes arifing upon theſe 
E40 India Policies. 


The Rur xs then made were.— That in Salvador v. Hopkins, 
there ſhould be 


No New Trial: 


But in Heaton v. Rucker, - There ſhould RD £2 
nd gn ednfs A New Trial. 


Tur Cavse of Hume v. Boehm was not tried till long after | 
this Determination in theſe two Cauſes *: And the Verdict being“ V. ante, 
for the Defendant Mr. Morton moved, upon the 7th of November P* 173. 

1766, on Behalf of the Plaintiff, for a new Trial; the Verdict 
ys as he alledged, contrary both to Law and Evidence : 


[Rot to ſhew Cauſe. 


on Mito the 24th of November 1766. Sir Pletcher Norton 
i hewed Cauſe. 


The great Queſtion was, © Whether the Circumſtances of the 


© Caſe and the Facts were ſufficiently communicated to the Under- 
« writer, at the Time of his underwriting the Policy.” 


THE Court thought they w were, 


They held that 15 Underſtanding of the Policy muſt depend 
upon the Courſe and Uſage of the Eaſt India Trade; and con- 
' ceived it to be contradictory to the Policy, to ſay ** that the Un- . 
| © derwriter did not underwrite for a Country-Voyage ;” And 
| Were unanimous in making the Rule abſolute, for a 


New TRIAL. 
This Cauſe of Hume v. Boehm was tried the ſecond Time, upon 


the 5th of May 1767: And the Jury found a Verdict for the 
Plaint! , without going from the Bar. 


PaxTIV. vor. III. 60 
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F Rex verſus Robert Hann and John Price, J uſtices of 
Peace for ** of Corfe-Caſtle. 


C A U SE was now thewn againſt : an Information which had 
b been prayed againſt them, for a Miſdemeanour in the Exe- 
cution of their Office, as Juſtices of the Peace for the ſaid Bur- 
rough, in refuſing to grant a Licence to fell Ale, to one In grun 
an Inn-keeper in that Burrough; MERELY from @ Motive of RE- 
SENTMENT againſt Him, for having joined in an Affidavit made 
in Support of the Intereſt which was adverſe and oppoſite to that 
"which was eſpouſed by theſe two — and their F riends. 5 


Their Defence was, that they did not act from any Naber 


1 ment, or other corrupt Motive ; but ſolely becauſe Ingram was 
[} an improper Perſon, and had kept a diſorderly Houſe, and con- 
IH tinued to keep it after full Notice to the contrary; and in par- 
il ticular, that he encouraged Gaming and Cock- "bghting, at his 


1 Houle. 
— | 


Lord MansFitLp—The Court ſhould never interpoſe | 


i} V ante... againſt Magiſtrates, * unleſs They have acted from bad Motives 
| 556 to 565. and mali ide; eſpecially in ſuch a Caſe as this, where They are 
4 2 = oung entruſted with an abſolute Diſcretion. But, for that very Reaſon, 
[5] Ban this is the ſtrongeſt Caſe for the Interpoſition of the Court, ; Fit 
4 e that They ave acted upon corrupt Motives. 

Fl. V it appeared elearly, that this Man did keep a diſorderly 
[18 Houſe, it would be a Reaſon againſt the Court's interpoſing DT 
ll the Juſtices. But this does nat clearly appear. 

. Upon the Whole, He thought, and by a full Diſcuſſion of he 


Affidavits ſhewed why he 5 the Charge upon the Juſtices 
was not ſatisfactorily anſwered by them: And He declared it 
to be of very dangerous Conſequence, to permit the due Diſcre- 
tion of the Juſtices to be influenced. by Conſiderations of this 


Kind. 


N | "The Cour thought it a Fer Caſe for an Informa- 
A} tion: And made the 


RULE ABSOLUTE, 


V. poſt, (pa. ) 20th Nov. 1765. 
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Evelyn, Bart. Executor of Sir John Evelyn, Bart. verſus Friday, 14 
Chicheſter, Eſq; —— 


Tig was x Special Cate fen Surry Aſſizes. 


It was an Indebitatus Aſumpſit, wherein the Plaintiff declared 
as Executor to his Father, for 1 504. aſſeſſed for a FINE for the 
Admiſſion of the Defendant to a cuſtomary Tenement called Da- 
niels, within the Manor of Abinger, of which Sir F. E. the Fa- 
ther was Lord: which cuſtomary Tenement conſiſted of a large 
Capital Manjim- Houſe and a ſmall Parcel of Land, which Land 
was let for 7/. a Year, ſubject to Land- tax, Quit-rents and other 
'Outgoings ; But the Manſion- Houſe had been unlet from the Time 
of the Admiſſion of the Defendant, to the Time of the Action 
brought; Mr. Chicheſter's Agents not being able to let it, though 
% , een tt 


On the Trial, it was proved, that Sir F. E. the Father was 
Lord of the Manor. That on Preſentment of the Death of the 
Defendant's Father John Chicheſter, who died ſeiſed, three Pro- 
clamations were made for the Defendant to come in and be ad- 
mitted. That on the 4th of March 1747, the Defendant was 
admitted to the ſaid cuſtomary Tenement, in Perſon ; and the 
Guardianſhip committed to Sir Roger Newdigate and Jobn Lud- 
ford, Eſq; they rendering an Account: And upon ſuch Admiſ-— 
| ſion, a Fine was duly aſſeſſed, of 150/. payable on the 12th Day 
of April then next following, at the Manſion-Houſe called Abin- 
ger Court; being the /ike Sum as was aſſeſſed for a Fine on the 
laſt Admiſſion, of the Defendant's Father. That the Defendant 
was, at the Time of his Admiſſion, of the Age of 6 Years or there- 
abouts. That the ſaid Sir F. E. the Father lived about 16 Years 
after the ſaid Admiſſion; and then died: And about 2 Years 
ier the Defendant came of Age, this Action was brought againft 
Him by the Plaintiff, as Executor of his Father, for the ſaid 
Fine; the Defendant, his Guardians, or their Under-tenants ha- 
ving been in Poſſeſſion of the Premiſſes from the Time of his Ad- 
miffion to the Time of commencing the Action. The Under- 
tenant had paid the Quit rent as it became due, (though He ſaid 
He had 20 Direction to do ſo,) up to the preſent Time. 


The Jury being of Opinion “ that the Fine was a reaſonable 
One, found a Verdict for the Plaintiff, for 150/. but ſubject 
to the Opinion of the Court on the following Queſtion— 


8 Queſtion 


— 


—_—— 
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Queſtion “ Whether his Action will lie I the Defen- 
«« dant; He being a Minox, at the Time of the Fine being 


cc aſſeſſed. * 


Mr. Coxe, for the Defendant, admitted “ that this Action of 
** Indebitatus Afſumpſit does lie by an Executor, for a Copyhold 
«« Fine (et by his Teſtator,” ſince the Determination of the Caſe 
of Shuttleworth v. Garnett reported in 3 Lev. 261. and 1 Shower 
35. and 3 Mod. 239. and Carthew go. S. C. where three Judges 


held, againſt Holt, that an Aſump fit would lie by an Admini- 
ſtratrix for a Fine of a Copyholder.” But Mr. Coxe inſiſted, 
that it does not lie againſt a Minor: It is not ſuch an Action as 
will lie againſt an Infant. There is a Caſe in Point, “that an 


« Action of Debt would not lie.” 1 Ld. Raym. 36. Borough's 


_ Caſe; Debt will not lie againſt an Infant, for a Copyhold 


« Fine upon his Admiſſion. And therefore an Infant arreſted 
% upon ſuch an Action, being five Years of Age, was diſ- 


1 charged. . 


And the Infant has done nothing ſince He came of Ape, to 
ratify what was done before. Here is a /arge Capital Manſion- 


Houle, unlet at the Time the Action is brought; of which the 


Defendant's Guardians or Under-Tenants have been in Poſſeſſion; 


and the Tenant has continued to pay the Quit-Rent, but without 
his Direction. Now this could not be for the . of the 


. Infant. 


The Rent of the Land i 1s ar Jl. Therefore a Fi ine of 1 50 / 


1s unreaſonable, 


It is ſtated, os hs Infant was 6 Years old, wha he was ad- 


| mitted: And Guardians were then appointed. It ſhall be in- 


tended, that theſe Guardians were ee under the Act of 


90. 1. c. 29. 


1 as not ay, that the Lord is not intitled 80 6 Remedy: Fx: 
only ſay that He 1 1s not intitled to his Action of ee Af- 


Jump. 


Mr. Biſhop, contra This is an Action RET" We after the In- 
fant came 0 Age. The Caſe cited from Lord Raymond was an 
Action brought pending the Infancy. 


The Plaintiff has no other Remedy The Statute of 9 G. 1. is 


not found by the Jury. 


This 
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This Admiſſion was for the Benefit of the Infant: For, F He 
had ot been admitted, He could not have enjoyed the Rents and 
Profits. He took Nothing, / his Admiſſion. I agree, that 


neither Debt nor Aſ#mp/it could have been brought againſt the 
Infant, during his Infancy. 


The Act of Parliament of 9 G. 1. c. 29. was made for the 
y:mtual Benefit of Lords and Infant-Tenants : It is intitled“ An 
Act to enable Lords of Manors more eafily to recover their 


i« Fines; and to exempt Infants and Femes Covert from Forfei- 
« tures of their Copyhold Eſtates, in particular Caſes.” But 


| there was no Proceeding under this Act, in the preſent Caſe. 


If Sir John Evelyn had entered, under this Act, He muſt have 


been a Sufferer ; as it was a large old Houle, in a bad Country, | 


and untenanted. 


The Defendant has actually received the Rents and Profits of 
this Eſtate, for near 20 Vears. It has been, all this Time, in 
the Poſſeſſion of Him, his Guardians or Under-Tenants”: 
Which is is Po eſſion. 


And the Fine i is ſtated to be 2 regſonable One. 


Lord MAN er- There! is no giving an Opupion upon 
this Caſe, Jerjoully-. 


Here is a reaſonable Fine aſſeſſed, the Same as i Father paid; 
an Enjoyment for 16 Years, and Part of it, ſince he came of Age; 

and no Renunciation of the Eſtate—; on the contrary, a Confir- 
mation of the Tranſaction. | | 


Mr. Jallics Wir ndr 12 entire Confirmation. I have 
not the leaſt Scintilla of Doubt. 5 


Mr. Juſtice VAT ESV the Defendant was s All: an Lakes, 


| I ſhould think His Action maintainable. Debt, perhaps, would 


dot lie, becauſe an Infant cannot wage his Law : But Afump/it, 


1 think, would lie; as the Infant continued to occupy and enjoy 
the Eſtate. 


e Bulſtr.. 69. Kirton v. Eliott— The Plaintiff recovered 
againſt an Infant the Rent upon a Leaſe made to Him: And it 
is there ſaid “ If a Leaſe be made to an Infant, and He occupies 
and enjoys, He ſhall be charged with the Rent.“ 
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An Infant may contract for Neceflaries. He could not have 
received the Rents and Profits of this Copyhold, without Ad- 
mittance : And He muſt previouſly pay the Fine for ſuch Admit- 
tance. But here, He has afirmed the whole Tranſaction: He 
has enjoyed two Years, /ince He came of Age. 


Mr. Juſtice AsToN was of the ſame Opinion. 
Per Cur.—unanimouſlly, 


The Poflza muſt be delivered to the PLainTiIey. 


Rex verſus N Midlam : : 
Idem wver/us Eundem. 


IR Pletcher Norton, on Behalf of the Proſecutor, ſhewed 

Cauſe againſt a Rule which had been made upon Him, to 
ſhow Cauſe © why I ſhould not be directed by the Court, to for- 
Hear, and not to proceed to tax the Proſecutor his Cos Ts in theſe 
66 Cauſes, relative to the Affirmance of the Convictions againſt. 
« the Defendant in theſe Cauſes; and alſo © why the Bond en- 
* tercd into by or on the Behalf of the Defendant, on allowing 
& the Certiorari, ſhould not be delivered up to the faid Defen- 
a dant « or his Clerk! in Court to be cancelled.” EE, 


This 8 Was brought for removing a Convition upon 
the Came- Laus: And the preſent Rule was grounded on an Af- 
fidavit of Hardſhip and Oppreſſion upon the Defendant ; namely, 
That although the Detendant had pad the Forfeiture upon the 
Conviction, yet an Action had been brought againſt Him for the 

ame Offence; and when he wanted to plead "this Convidtion in 
Bar of the Action, the Juſtice had rejujed to give Him a Copy | 
of it; and he was obliged to remove it by Certiorari; and the 
Proſecutor ſet it down in the Paper, and got it affirmed; and then ” 
the Proſecutor became nonſuited in the Action. 


Sir Fletcher, on Behalf of the Proſecutor, infilted on having 
his Coſts. 


He urged, that the Act of 5 Ann. c. 14. § 2. directs full Coſts 
to be paid upon removing theſe Convictions, in Caſe the Con- 
viction be affirmed. And this is general; and they muſt be paid 
an all Caſes where the Conviction 1 1s s aflirmed ; be the 8 
brought 
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brought © upon ANY Pretence whatſoever”: (For, fo the A& of 
Parliament is expreſsly worded.) And this Conviction was af- 
firmed. Therefore the Court cannot, upon this Man's own Af- 


fidavit, enter into the Cauſe or Occaſion of the Removal of the 
Conviction by this Certiorari. 


Mr. Wheeler and Mr. Walker, contra, The Removal of the 
Conviction was abſolutely zecefſary here; in order to it's being 
pleaded to an Action brought for the /ame Offence, under the 8 G. 
2. c. 19. F 2. So that this was not an adverſe Proceeding ; nor 
was the Certiorari brought for Vexation, but from Mee, 


T he Caſe of Rex v. The Inhabitants of Madley, in 2 Sir J. S. 
1198. is not unlike the preſent. The Order was affirm- 
ed as to the Father and Mother, but quaſhed as to the Daugh- 
ter. It was reſolved, that the Pariſh who removed the Order 
ſhould ot pay any Coſts : Otherwiſe, where a Certiorari is brought 


unneceſſarily, and conſequently vexatouſly ; which, the C ourt 
there ſaid, was the true Teft to go by. 


Now the preſent Caſe falls within that true Teſt : The Re- 


moval was not unneceſſary; and conſequently, not vexatious. 


This Defendant had paid the Penalty: And then the Pied 
tor brought an A#iom for the ſame Offence. The Conviction 
Was, therefore, neceſſarily to be removed: It was not removed 


upon a frivolous or vexatious Cauſe. The whole Effect of it was 


over: The Penalty had been actually paid. The Action brought 


for the ſame Offence was mere Oppreſſion: The Vexation was 
exerciſed pon the Defendant, not by Him. 


Sir Fletcher Norton ſaid, The Defendant might have bo 


the Conviction if it was s bad: And the Penalty muſt have been 
refunded. 


1 Lord MAN STIELID— This is. not a Caſe within the Inten- 
lion of the Act of Parliament of 5 Ann. c. 14. 2. For, this Cer- 


tiorari was not brought for Vexation, or out of Obſtinacy or Per- 


verſeneſs; nor to over-hale or object to the Conviction: But an 


that Action could not obtain (though he ought to have had it) a 
Copy of the Conviction from the Juſtice of Peace who made the 
Conviction; and therefore He was ohliged to bring a Certiorari, 
to remove it; and He removed it for Hat Purpoſe only. The 
Proſecutor had no Occaſion, therefore, to be at any Expence 


Te Action being brought for the ſame Offence, the Defendant in 


about it: For, the Defendant did not object to it. But the Pro- 
. ſecutor 
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« been obliged to pay for it. The Plaintiff in the Action was 
nonſuited : And I think the Defendant (inſtead of paying Coſto) 
ought to have had an Allowance of the Coſts He was put to in 
removing the Conviction ; as it was a zeceſſary Part of bis De. 


fence. 


Therefore the preſent Rule ought undoubtedly to be made 
abſolute, 


Mr. Juſtice WiLmoT—This is one of the many Caſes 
where Poachers are purſued with anintermitting Vengeance. Here 
was not only that; but groſs Oppreſſion allo. He was extremely 
clear, that this was not a Caſe within the Intention of the ſecond 
Section of the 5 Ann. c. 14. And He thought (as Lord Mansfeld 
alſo did) that the Juſtice ought to have given the Defendant a 
Copy of the Conviction, without putting him to the Trouble and 
Expence of bringing a Certiorari to remove it. The bringing 
the Action for the ae Offence was a groſs Oppreſſion: And the 
Plaintiff in it was nonſuited. And though He knew that the 
Certiorari was brought only from Neceflity, (as the Juſtice had 
rejujed to give the Defendant a Copy of it;) and that the De- 
fendant had actually p/eaded it, and uſed it as 4 god One;— 
Ihat, but Oppreſſion, could induce the Proſecutor to tet it down, 
and get it armed? He had had the Effect of it: The Penalty 
had been paid. 85 Le VF 


Therefore He concurred with Lord Mansfield, that the Rule 
ought to be made abſolute. „ „ X 5 


Mr. Juſtice YATzs alfo concurred, for the fame Reaſons. 


The Juſtice ought to have given the Defendant @ Copy of the 
. .Convifion : For it was a Record; and the Defendant was intetled 
to it. And He ought to have been a//2wwed the Expence of his ne- 
ceſſarily bringing this Certiorari, in Cots upon the Nonſuit : For 
it was neceſſary to his Defence in the Action. He did not re- 
move the Conviction, in order to object to it; On the con- 
trary, He hid ſubmitted to it, and had paid the Penalty. He 
removed it out of Neceſity: It was neceſſary to his Defence in 
the Action. e e 


He thought this Proceeding of the Proſecutor to have been a 
very oppreſſive One, in every Stage of it; and that the bringing 
the Certicrart, under the Circumitances of the preſent Caſe, did 
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not intitle the Proſecutor to kis Coſts upon Affirmation of the 
Conviction: And therefore this Rule ought to be made abſolute. 


Mr. Juſtice AsToN was clearly of the fame Opinion. 
Per Cur. © 
RULE MADE ABSOLUTE: 


And the Frede to pay the Coſts out of Pocket, 
of this Application. 


Millar verſus Yerraway. 


R. Bearcroft, on Behalf of the Defendant in Error, ſhewed 
{ Cauſe againſt a Rule which had been obtained by the 
Plaintiff in Error, for the Defendant in Error to ſhew Cauſe 
„hy the Writ of Scire Facias, on which the Defendant in the 
= Pe Action (the preſent Plaintiff in Error } had been ſum- 


* moned, ſhould not be ſet aſide for Irregularity.” 


Mr. Walter (who obtained the Rule) had objected on Behalf of 
the Plaintiff in Error, “ that this Writ of Scire Factas had not 
N lain FOUR Days in the Office, before its Return.“ 


Saturday, 15 


June 1765. 


But Tur Court took a Diftin&ion between Writs of Scire 
Facias in Error, and Writs of Scire Facias agamſt Bail: It is 
not neceſſary, in the former Caſe, that the Scire Facras ſhould 


lie in the Office before the Return;” though it zs neceſſary, in 

the latter. And the Rules that have been made for the Scire 
Facias lying four Days in the Office, relate (as Mr. Juſtice Yates 
obſerved) 8 to Writs of Scire Facias againſt Ball. 


Therefore They DISCHARGED the RULE. 


Greetham, Widow, verſus The Inhabitants "of the 
Hundred of Theale. 


H Is was an \ AQticn brought 4 by the Party grieved, againſt 
the Inhabitants, on 9 G. I. c. 22.7. for Satisfaction and 
Amends for the Damages ſuſtained by the maliciouſly ſetting on 
Fire a Barn and Outhouſe belonging to the Plaintiff: In which 


Action, the Plaintiff was nonſuited; and on an Application by 
PART IV. Vol. III. . the 


Monday, 17 : 
June 1765. 
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the Defendants to the Maſter, ** to tax the Cofts of the Nonſun” 5 
He doubted whether the Defendants were intitled to them.” 


Whereupon, Mr. Aſburſt, on Behalf of the Defendants, now. 
moved for the Direction of the Court, to the Maſter, * 70 tax 
« them.” 


He mentioned the Statute of 18 Eliz. c. 5. 19085 for che Re- 
ſtraint of Informers upon Penal Statutes: By the zd Section of 
which, an Informer upon a Penal Statute ſhall pay Coſts, if non- 
ſuited. And he urged and relied upon that of 4 Jac. I. c. - 
$ 2. © that if any Perſon ſues, in any Court, any Action wherein 
« the Plaintiff or Demandant might have Coſts, if Judgment 
«« ſhould be given for Him; the Defendant ſhall have Judgment 
to recover Coſts againſt ſuch Plaintiff or Demandant, if He 
* be nonſuited, or a Verdict paſs againſt Him.” And he cited 
the Caſe of Bellaſis v. Burbriche, in 1 Ld. Raymond 172. to prove 
« that where an Action upon a Penal Law is brought by the 


Party grieved, He ſhall have his Coſts.” And as this Action is 


brought by the Party grieved, who would have received Coſts, if 


he had prevailed ; it is clear, that He mult Pay Colts, upon be- 


ing nonſuited. 


Mr. ene on Behalf of the Plaintiff, onpoted this Motion. 


He admitted, that where the Party grieved ſued as being fo, He 


ſhould have his Coſts: But a common Informer, He taid, ſhall | 
zuot have his Coſts, though he be the Party grieved. But the De- 


fendant (hall have no Coſts, even where the Action is brought by 


the Pa aty's gricved. 


And He cited the following Now, out 105 1 Salk. 30. Note. 


% Where a Statute gives a Penalty to a Stranger, and He ſues, 


« He is a common Informer, and ſhall Pay Coſts upon the 18 


« Els. But where the Statute gives it to the Party grieved, He 
is not a common Informer, nor liable to Py Colts within the 


18 Elli, 3 ings Jon. 116. 3 00. 4775 


Mr. Aſßpurſi, in Reply. Perhaps, We may not be iht 6 


Coſts under the 2 3 II. 8. E. 15. But We certainly are, under 


1. 1. c. 3. 


Tn CouRT Held, that wherever the Plaintiff would be 


intitled to Coſts, the Detcndant is fo, reciprocally. Here, the 


Plaintiff, the Party grieved, would have been intitled : Therefore, 


as it is mutual 4118 "reciprocal, He is liable. And accordingly 


he gave Directions 5 che Maſter 


To TAX THE CosTs, - 
er- 
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Rex ver ſus Inhabitants of Uttoxeter. 


See this Caſe at large, in my SETTLEMENT-Casts, NO. 172, 
P. 53% and abridged, in the TABLE to n Volume. 


. K —— 


Weſton verſus Maſon : : Tl hurſday, 20 
June 1765. 


Weſton Der- fass Chapman. 


5 'S N | Made the 1oth Inſtant Mr. Dunning, on Behalf of 
g the Defendants, moved in Arreſt of Judgment; A Verdict 
having been found for the Plaintiff. 


It was an Action of Debt on Bond: brought againſt the Sure- 
ties of a Sheriff's Bailiff. Oyer was prayed of its Condition. The 
Condition recites, * that the Sheriff has appointed this Perſon a 

Bailiff for the Hundred of Ea Gotſon If therefore He thall 
duly execute his Office, Sc, WITHIN ht Hundred; and ſhall 
duly execute all Warrants directed to Him, and mate due and 
ſufficient Return thereof, &c ; then the Bond to be void. Perfor- 
mance of the Condition was pleaded. To which Plea the Plain- 
tiff replied, and aſſigned a particular Breach. The Breach aſ- 
ſigned by the Plaintiff was, that this Bailiff had not made a due. 
Return to a particular Warrant directed to Him.” The De- 
fendant rejoins * that he had.” 


Z Mr. Dunning's Objection was, hat « that this Man is only 
appointed Bailiff of a particular Hundred; and the Warrants 

« to which He was obliged to make Returns were confined to the 
particular Hundred of which He was Bailiff: And it does not 
appear, that the Warrant which he is charged not to have re- 
c turned, was directed to Him as Bailiff ont the Hundred. And ; 
not, he was not obliged to return it.. 


The Caſe of Stoughton V. Day, Hl 22 2 2. in Aleyn 10. is 
in Point: And it is exactly the ſame Caſe with the preſent, in 
all its Circumſtances ; except that t was a Warrant on an Ex- 
ecution; This, on Meſne Proceſs. And that Caſe is cited and 
approved by Mr. Juſtice Twiſden, in 2 Saund. 414. (in the Caſe 
ot Lord Arlington 2 Merricke. ) 


Sir 
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Sir Fletcher Norton and Mr. Aue now ſhewed Cauſe why 
the Judgment ſhould not be arreſted. 


As to the Objection, « that He was appointed Bailiff for the 
Hundred of Eaſt Golſon only” This does not appear, other- 
wiſe than by the Recital in the Condition of the Bond. Beſides, 
the Warrant was directed to him and delivered fo Him: Therefore 
Ile ought to have returned it. 


Theſe Bailiffs are appointed Bailiffs of a narticulic Hundred, 


merely to prevent Confuſion in ſummoning Juries, and ſuch lite 


Purpoſes: But as to executing Meſne Proceſs, They are not con- 
fined to the particular Hundred ; In 7ha? reſpect, They are Bailiff 


for the whole County. Otherwiſe, there muſt be as many War- 


rants as there are Hundreds in a R Which would be very 
Inconvenient. 


The Court cannot make ſuch an Intendment, upon theſe Plead. 


inzs. The Defendant pleads this Condition of the Bond, and a 
Performance of it. The Plaintiff ſhews a Breach, in not execu- 


ting a particular Warrant. The Defendant rejoins “ that the Bai- 


„ liff did execute it. Iſſue is joined thereon: And a Verdict 


for the Plaintiff. 


The Caſe cited PENS Aleyn pr oves s only, 68 . as the Defen. 
« dant was 729 oblized to execute the Writ there i in queſtion, He 


« could not be charged for not executing it.” But here, the De- 


fendant does not pretend *« that He was not obliged to execute 


<«< jt.” If He had pleaded that, it had been another "Thing. Here, 


. 1s eſtopped from ſaying © that He was not bound to execute 


' For, He has received it. That Caſe was on Demurrer : 
The after Verdict. Therefore it ſhall be ſuppoſed, «« that every 
86 Thing neceſſary to maintain the Action was s proved.” 


The Prattics i 18, fo Sheriffs to dirot theſe Warrants: gene- 


Fall and not © to the Bailiff of a particular Hundred. 25 


If * was a 3 Obj jetion, in would has an End of al 
Sheriff's Bonds. They therefore prays ed Judgment upon their 


Verdict. 


Mr. Dunning and Mr. Davenport, contra, for the Defendants, = 


inſiſted upon the Caſe cited from Aleyn, as being a Cafe in Point. 
'Fhe Condition was in the very Words of the preſent Condition: 
There too, the Bailiff had executed the Writ, as well as here. 


And they alledged, that upon looking 1 into the Record of that 
x: ae b - 
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Caſe of Stoughton v. Day, It agreed with the preſent Record. 


Moreover, that Caſe has been recognized, in a Caſe ſubſequent 
to it, vis. 2 Saund. 414. Lord Arlington v. Merricke. 


They admitted, that the Bailiff mgh# execute a Writ out of 
the Hundred; But inſiſted that He was not bound to do it, under 
this Obligation and Condition: And if he was not bound to exe- 
cute, He was not bound to return it. But admitting even “ that 
« He Himſelf having undertaken to do it, was anſwerable for do- 
« ing it regularly”; Yet the preſent Defendants are not anſwer- 
able for his doing ſo. For, theſe Detendants are the Sureties of 

the Bailiff ; not the Bailiff Bimſelf. Therefore under this general 
Direction of theſe Warrants, They are not bound: For The 
have undertaken for no more than his Behaviour within this par- 
ticular Hundred. The Bailiff Himſelf may perhaps be anſwerable 
for the regular executing this Writ, having undertaken it : But 
his Sureties are not; it is not within Vein Undertaking. 


As to the general Principles of arreſting Judgments, They 
cited 1 Sale. 77. Title © Arreſt of Judgment.” 1 Bulftr. 173. 
Hob. 3o1. and Carthew 148. LE . 


As to the Verdict curing the Defect The Plaintiff not having 
alledged, it was not neceſſary for the Plaintiff to prove, either “ that 
„ the Writ was directed to Him as Bailiff of the Hundred of 
« Faſt Gotſon; or, that it was to be executed within that 
e Hundred. Sf | 


Lord MANSFIELD— 


The Condition of this Bond appearing upon Oyer, the 
Plea alledges a Performance of it, by the Bailiff's having duly 
executed, and made due and ſufficient Returns to a Warrants 

directed to Him. The Plaintiff replies, and ſpecifies a particular 

Warrant which he did 79 duly return. The Defendant does not 
demur; but rates [ſue upon the Fact. Now it does not appear 

that this Warrant was directed to him as Bailiff of the Hundred. 

Therefore it is ſaid “ that he was not obliged to execute it”: 

And a Cale is cited out of Aleyn, as in Point. 


But the Caſe out of Aleyn * was upon a Demurrer. 


| Stoughton v. Day is alſo reported in Style 18. And (though very erroneouſl 


N. B. This 


y there reported) it appears 
both from Style, and from Aleyn, that was upon a Demurrer.” + 1 


If it ſtood upon the Conſtruction of the Bond, I ſhould have 


deſired to conſider of it: But this being in Arreſt of Judgment 


reer - after . 
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after a Verdict, and not on Demurrer ; it does not appear, that 
it was not directed to Him as Bailiff of the Hundred. 


Mr. Juſtice Wi. MOT If it had ſtood upon a Demur. 
rer, I ſhould have thought the Caſe in Aleyn to have been i in 
Point. ü 


If it had ſtood upon the Whole, and upon the Conſtruction of 
the Bond, I ſhould rather think (with Mr. Attorney) * that, in 
4 general, He had an Authority, as fo executing Proceſs, all over 
« the County:“ But 1 give ng Opinion, as to this. 


But, upon 7his Recurd We can not take PP Wane to 5 
directed to Him otherwiſe than as Bailiff of the Hundred. And 
by joining Iſſue on the Fact of returning it, He admits ** that it 


was not directed to Him generally.” And ſince He has ad- 


mitted the Execution of it, We can not intend that it was 207 


directed to Him as Bailiff of the . in order to . 3 


TY: 48 Ann. 
. 
| Sende zin 
Special De- 


amurrcrs, 


„ Condition.” Whereas He admits, that the Bailiff returned 


Judgment. 


Mr. Juſtice arri The . in Aion was Cette 


on a Demurrer ; (a general Demurrer indeed: But it was before 


the Statute of Queen Anne. x Therefore that Caſe does not  af- 


fect his. 


A Verdict will aid a Title defeRiy ely fer forth; though not a i 
total Defect of Title. | 

But here, it was ſufficient Gor the Plaintiff to purſue the Words 
of the Condition of the Bond: And it lay upon the Defendant, 
to ſhew «© that this was zot ſuch a Warrant as was within the 


this Warrant: "-Whick ; is an Admiſſion of its being a proper One. 


And the Court will not tend it to be otherwiſe, in order to 
overturn a Verdict. 1 1 85 


1 am therefore clear, that the Plaintiff ; 18 intitled to his Verdict. 


The Defendant has not choſen to take the ee of ſhew- 


ing what He might have done, if true. 


Tier there is no Ground for arreſting the Judg- 
ment. 

Mr. Juſtice Asrox concurred; And joined likewiſe in 

obſerving that the Defendant might have taken the proper Me- 


thod 9 75 ſtating the particular Fact to his Advantage, by a Re- 


— 5 5 joir der, 
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joinder, if his Caſe would have born it; whereas He has declined 
that, and taken Iſſue upon the Fact generally aſſigned. 


Per Cur. 


Poſtea to be delivered to the PLAINTIFF, 
in both Cauſes. 


Rex D. Inhabitants of Whit Church Canonicorum: 


See this CAs E abridged, in the TABLRH; and at large, in the 
Quarto-Edition of my SETTLEMENT-CASEs, NL. 173. 


Pa. 540. 
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Biſſex verſus Biſſex. 5 hin 48 5 
8 Tue was an Action of Debt on a Hoke dated 28 March 
1 1764, conditioned to perform an Award to be made and 
el on or before the 21ſt of May then next following. The 

Defendant pleaded, ** that the Arbitrators did not make any 


Award on or before 21ſt May.” To this, the Plaintiff re- 


plied, “ that the Arbitrators in the ſaid Condition mentioned, 
_* after the making of the ſaid Writing obligatory, and before 
« the exhibiting of the Bill of the Plaintiff, o wif, on the 21ſt 
« Day of May in the ſaid Condition mentioned, did make their 
« Award; and thereby ordered Edward Bifjex, the Defendant, 
* to pay 561. due to the Plaintiff, on divers Accounts, from 
John Biſſex deceaſed, the Defendant's Father.” The Deten- 


dant demurred ſpecially to this Replication; and for Cauſe ſhewed, 


it, That it does not ſhew that the ſaid Award was made and ready 
to be delivered to the Parties on or before the 21ſt Day of May: 
but the pretended Time of making the ſaid Aae is included 
under a Videlicet, and not made or attempted to be made Part of 
the Iſſue in this Cauſe. 2dly. That it was made concerning 
Tranſactions ſuppoſed to have paſſed between the Plaintiff, and 
-Jehn Biſſex deceaſed ; without ſhewing that ſuch Tranſactions 
were ever ſubmitted to Arbitration by the Bond. zdly. That the 
Replication was a mere Negative pregnant, neither confeſſing or 


avoiding, traverſing or ray the Matter alledged by the Plea. 
The Plaintiff joined i in 1 


Mr. Gould 


e e 
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— 


Mr. Gould for the Defendant, argued Si it don't appear that 
this Award was made within the limited Time. For the Time of 
making it is not poſitively directly and preciſely alledged ; but 


only comes under a Videlicet: It is not alledged with ſufficient 


+ V. ante, 
pa. 1508. 
and 150g. 


Certainty, for the Defendant to have taken Iſſue upon. 


He cited the Caſe of Skinner v. Andrews in 1 Siderf. 370; and 
2 Keb. 361, 368; and the Biſhop of Lincoln v. Wolforftan. Trin. 
4 Geo. 3. B. R.F to prove, that it was bad upon a * De- 


murrer. 


Mr. Wallace, for the Plaintiff, likewiſe led the ſame Caſe of 
Skinner v. Andrews, from 1 Saund. 169; and faid it was preciſely | 


the lame Caſe as the preſent. 


t V. 2 Keble The ＋ other Reporters of e v. 2228 All agree, 00 that 


361.388. and 


ce it was poſitively enough alledged.“ 


I Levinz. 

245. 

150 the Record ſhews that the Award 1 was dated on that Day. 
„Lord Manſ- Mr. Juſtice WII. MOT + The Nd was in fact made 
weg on the 21ſt of May. The Defendant ſays No Award was 


„ made.” To this, the Plaintiff replies, “ that an Award was 


ce made, after the making of the Bond, and before the exhibi- 


ting of his Bill, o 4077, on the 21ſt Day of May.” 5 


It ſeems to Me to be a poftive Averment. I would have ad- 


hered to a Cafe directly in Point, even againſt my own common 


Senſe. But this Cale of Skinner v. Andrews is not ſo. It was 
upon a general Demurrer. Saunders was the moſt accurate 
Reporter of his Time: And He ſays, „it was holden to be po- 
« ſitively enough alledged. 9 any Thing was thrown out by 
any of the Judges, not "founded on any Argument, it was extra- 
Judicial, and not to the Point before Them. 


Mr. juſtice Yarns concurred—Saunders was much the moſt 
accurate of the Reporters of his Time: And He reports, “ that 
$6 gl the Court were of Opinion that the Scilicet was /ufi- 
% cient.” The Time of making the Award 1s material: And 
therefore this Allegation of it ſhall be taken affirmatively. And 


the Date of the Award appears to be lo. The Defendant 18 


have taken Iſſue upon it. 
Mr. Juſtice ASTON was of the ſame Opinion. 
Fer Cur. unanimouſly, 


JUDGMENT for the PLAINTIFF. 
Fontainier 


Trinity Term 5 Geo. 3. B. "MW 1731 8 


Fontainier verſus Heyl. Saturday, 29 
ED Jane 1765. 

A AR. Jones ſhewed Cauſe againſt a Rule which had been ob- 

tained by Mr. Attorney General, for the Plaintiff to ſhew 

Cauſe why an Execution ſhould not be ſet aſide, and Reſtoration, 

&c. made to the Defendant, upon the Foot of his being under a 

regular Protection as the domeſtic Servant of a foreign Miniſter ; 

viz. Valet de Chambre to Count Haſlang. 


Mr. Fones's Cauſe was (and it was well ſupported by Affidavits, 
as well as by Writing under the Defendant's own Hand,) that 
He was a Trader, and called Himſelf Merchant; and that the being 
Valet de Chambre to Count Haſlang was mere Sham and Pretence. 
(And ſo it moſt plainly appeared to be.) 5 


Tux Cour ſaw it in the ſame Light: And They held 
it neceſſary that the Defendant Himſelf ought, in theſe Caſes, to 
/hew the Nature of the Service, and ſwear to the actual Perfor- 
og i 1 ; | 


Rur DISCHARGED, as to the Plaintiff ; 
but made abſolute as to the Bailiffs, (who 
had not exculpated themſelves from the 
Charge of Miſbehaviour in executing 


this Fieri Facias. 


Rex verſas Inhabitants of St. Luke's, in Middleſex, Wedneſday, 
by: e e 1 26 June i765. 

See this Caſe abridged, in the TABLE ; and at large, in my 

SETTLEMENT-CASES, in Quarto, No. 174, Pa. 542. 


————_ 


in pa. 1698, 
. 5 | Rex v. Storr; 

AAR. Dunning ſhewed Cauſe why an Indictment ſhould not —_ 2 
| be quaſhed. „ kins; and 


alſo Rex . 


Rex verſus Bake and Fifteen Others. 1 pl. 1608. 


He called it an Indictment for a forcible Entry; and argued — | wa 


that an Indictment for a forcible Entry may be maintained at 
© Common Law.” He cited a Caſe in Trin. 1753, 26, 27 G. 2. 
B. R. Rex v. Brown and Others; and Rex v. Bathurſt, Tr. 1755. 
29 G..2. 8. P. J 8 
Par IV. Vor, III. „ 5 But, 
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try into a Droelling-Houſe. 


— 


But, N. B. This Indictment at preſent in Queſtion was only 
for Mi et Armis breaking and entering a Clif: 
(not a Dwelling-houſe;) and unlawfully and un. 
juitly expelling the Proſecutors, and keeping them 
out of Poſſeſſion. OI | 


Mr. Popham, on Behalf of the Defendants, objected « that 
„this was an Indictment for a mere Treſpaſs, for a civil Injury; 
% not a publick, but a private One; a mere Entry into his Cloſe, 
« and keeping Him out of it. The Force and Arms” is ap- 
plied only to the Entry; not to che expelling or keeping out of 
Poſſeſſion: They are only charged to be anlatefully and unjuſtly. 


This is no other Force than the Law implies. No actual Breach 


of the Peace is ſtated ; or any Riot; or unlawful Aſſembly. And 
he cited the Caſes of Rex v. Ga; and Rex v. Hide; and Rez: 
v. Hide and Another : (Which, together with-a Note upon them, 


may be ſcen in the Text and Margin of Page 1768.) 


Rex v. Bathurſt is the only Caſe where the Objection has not 
been holden fatal: And that was, becauſe it was a forcible En- 


Rex v. Jopſon et al. Tr. 24, 25 C. 2: B. * was an unlawful 


in the Margin. 


Aſſembly of a great Number of People. [V. ante, pa. 1702. 


Mr. Juſtice WILMOT No Doubt, an Indictment v 
lie at Common Law, for a forcible Entry ; though they are gene- 
rally brought on the Acts of Parliament. On the Acts of Parlia- 
ment, it is neceſſary to ſtate the Nature of the Eftate ; becauſe 


there muſt be Reſtitution: But they may be brought at Common 


Law. 


Here, the Words Force and Arms” are not applied to the 


Whole: But F they were applied to the Whole, yet it ought to 
be ſuch an actual Force as implies a Breach of the Peace, and 
makes an ind:#able Offence. And this I take to be the Rule, 

„That it oxght to ap 


pear upon the Face of the Indictment to be 


an indictable Offence.” 


Here indeed are 16 Defendants: But the Number of the De- 


fendants makes no Difference, in 4. No Riot, or unlauſul A 
ſembly, or any Thing of that Kind is charged. It ought to amount 
to an actual Breach of the Peace indictable, in order to ſupport 
an Indidment. For, otherwiſe, it is only a Matter of c:v: 


_ Complaint. 
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Complaint. And this ought to appear upon the Face of the In- 
dictment. 


Mr. Juſtice VAr ES concurred. Here is zo Force or Vio- 
lence ſhewn upon the Face of the Indictment, to make it ap- 
pear to be an actual Force indictable: Nor is any Riot charged; or 


any wilawful Aſſembly. Therefore the mere Number makes no 
Difference. 


Mr. Juſtice As rom concurred. The true Rule is © That 


te it ought to appear upon the Face of the lndictment t to be an 
% mndittable Offence. 5 


Per Cur. unanimouſly, 


RuLE MADE ABSOLUTE, 
to quaſh this Indiftment. 


So that this Point ſcems now to be fully ſettled. 


The End of Trinity Term 1765, 5 C. 3. 


TION: the End of this Term and the Beginning of the next, 


vig. on Sunday the 8th of September 1765, died Sir THOMAS 
Denison: late ſecond Judge of this Court. 


Michaelmas 


| VIZ. 


Michaelmas Term 
5 Geo. 3. BR. 1765 


Ricond verſus Bettenham. 


"mn 1 'H I'S was an Action brought by the Captain of i a Bred : 


Privateer againſt the Captain of an Engliſb Ship called the 


Syren, for the Ranſom of the * which had been taken 5 8 


the F rench Privateer. 


It was tried before Lord Mangfeld, at Guildhall at the Sitting 


after Eater Term 176 5. 


There was a ſpecial Cale ſtated, for the Opinion of this Court, 


Tuar it was an Action brought by the Plaintiff againſt the 


Defendant on a Ranſem-Bill : Wherein the Plaintiff declares, 
That whereas at the Time of the Capture aftermentioned, to wit, 


on the 24th Day of Auguſt 1762, and before, there was an open 


War between the Lord George the Third then and ſtill King of 
Great Britain, and the French King; and that during the Time 
of ſuch open War, to wit, on the ſame Day and Year aforeſaid, 
the ſaid John Ricord, then being a Subject of the French King 

and Commander of a certain Privateer called the Badine then 85 


cruizing upon the High Seas to take the Ships and Effects of 
the Subjects of the Lord the preſent King of Great Britain, did, 
upon the High Scas, in an Hoſtile Manner, attach, conquer and 
take a certain Ship or Veſſel called the Syren, of great Value, to 
wit, of the Value of One thouſand Pounds, then the Property of 
one William Templer a Subject of the Lord the preſent King of 


Great Eritain, whereof hes ſaid John Bettenham was then Maſter 


and Commander, and then proceeding upon a certain Voyage ; 
And whereas afterwards, to wit, on the ſame Day and Year 


aforeſaid, at London aforeſaid, to wit, in the Pariſh of St. Mary; 
Je Bow in the Ward of Cheap, in Conſideration that the ſaid Job 


2 Nie, 4 


* 
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Ricord would, at the ſpecial Inſtance and Requeſt of the ſaid 7h 
Bettenham, ranſom and ſet at Liberty Him the faid John Bet- 
tenbam and his ſaid Ship or Veſſel, and grant Him One Month's 
Time from that Day to repair to his deſtined Port, He the ſaid 
John Bettenham undertook, and to the faid 7% Ricord then and 
there faithfully promiſed that He and his Owners would pay to 
the ſaid John Ricord, for the ſaid Ranſom, the Sum of zoo Piſtoles 
of foreign Money, within two Months then next enſuing ; and 
that He the ſaid John Bettenham would give for Hos TAGE Jo- 
/eþb Bell who was Mate of the ſaid Ship or Veſſel, and would 
maintain the ſaid %% Bell till the Day of Payment of the ſaid 
Ranſom. And the ſaid John Ricord in fact faith, That confiding 
in the Promiſe and Undertaking of the ſaid Fohn Bettenham, He 
the faid John Ricord afterwards, to wit, on the ſame Day and 
Year aforetaid, at the Requeſt of the ſaid John Bettenbam did 
ranſom and ſet at Liberty Him the ſaid John Beftenham and his 
ſaid Ship or Veſſel; and did grant One Month's Time from that 
Day, to repair to his deſtined Port. And although he did give 
for Hoſtage the ſaid Jeſeph Bell (with his own Conſent) to the 


aid John Ricord ; who afterwards and after the Expiration of the 
{id Time for the Payment of the Ranſom-Money, to wit, on the 


gth Day of November in the Year aforeſaid, DiED, whereof the 


 taid John Bettenham afterwards, to wit, on the ſame Day and 


Year laſt aforeſaid, had Notice, that is to ſay, at London afore- 
ſaid in the Pariſh and Ward aforeſaid ; Yet the ſaid Fohn Betten- 
ham, not regarding his Promiſe and Undertaking ſo made as afore- 


faid, but contriving and fraudulently intending craftily and ſub- | 
tilly to deceive and defraud the ſaid Fohn Ricord in this Behalf, 


hath not performed his ſaid Promiſe and Undertaking, in zhis, 
that the ſaid John Bettenbam and his Owners did not nor did 


Either of them, within the ſaid two Months or at any other 
Time, pay the ſaid zoo Piſtoles or any Part thereof, or the Value 
thereof in lawful Money of Great Britain or otherwiſe, to the 


ſaid %n Ricord ; although -the ſaid John Bettenham afterwards, 


to wit, on the ſame Day and Year laſt aforeſaid, at London afore- 


faid in the Pariſh and Ward aforeſaid, was by the ſaid John Ricord 
' requeſted fo to do: But to perform his ſaid Promiſe and Under- 
taking in this Behalf, He the ſaid /n Bettenham hath altoge- 


ther refuſed, and ſtill doth refuſe; and the faid Ranſom- Money (till 
remains wholly due and unpaid, contrary to the Form and Effect 


of the ſaid Promiſe and Undertaking of the ſaid John Bettenham. 
And whereas during ſuch open War as aforeſaid, to wit, on the 


24th Day of Auguſt in the taid Year of our Lord 1762, the ſaid 


Jabn Ricord, then being a Subject of the French King and Com- 


mander of a certain other Ship or Veſſel cruizing on the High 

Seas to take the Ships and Effects of Subjects of the Lord the 

preſent King of Great Britain, did, upon the High Seas, in an 
PART VI. Vol. III. e Hoſtile 
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Hoſtile Manner, attack conquer and take a certain other Ship or 
Veſſel whereof the ſaid John Bettenham a Subject of our Lord the 
preſent King of Great Britain was then Commander, of great 
Value, to wit, of the Value of 1000/7. proceeding upon a certain 
Voyage; And whereas afterwards, to wit, on the ſame Day and 
Year aforeſaid, to wit, at London aforeſaid in the Pariſh and Ward 
aforeſaid, in Conſideration that he the faid / Ricord had, 
the ſpecial Inſtance and Requeſt of the {aid John Beltenbam, for 
at Liberty the faid John Bettenham and his ſaid laſtmentioned 
Ship, for a certain Ranſom, to wit, 300. Piſtoles, being foreign 
Money, and had granted Him One Month from that Day to re- 
pair to his deſtined Port, He the ſaid c Bettenbam undertook, 
and then and there faithfully promiſed the ſaid n Ricord to 
pay him the ſaid laſtmentioned 300 Piſtoles within a certain Time 
long ſince paſt, to wit, within two Months then next enſuins: - 
Yet the ſaid John Bettenham, not regarding his ſaid laſtmentioned 

Promiſe and Undertaking, but contriving and fraudulently in— 
tending craftily and ſubtilly to deceive and defraud the ſaid fob; 
Ricord in this Behalf, hath not paid the ſaid laſtmentioncd 300 


Piſtoles or any Part thereof, or the Value thereof, to the {aid 


John Ricord; although ſo to do, the ſaid John Bettenham was 


trequently requeſted, to wit, at London aforeſaid in the Pariſh 


and Ward aforeſaid, by the ſaid % n Ricord: But to pay the ſame 
or any Part thereof to the (11d 21 Ricard, the ſaid John Betten- 
ham hath hitherto altogether refuſed, and till doth refuſe. To 


which Declaration, the Defendant pleaded the General Ifiue, * that 


« he did not undertake and promiſe, Ec“: And thereupon, Iſſue 
Was joined. The Cauſe came on to be 83 before Lord Manſ⸗ 


| field, at Guildhall London, the Sitting after Eaſter Term 1765: 
When it was agreed, that a LS 8 be given for the Plain- 


tiff; Damages 2 361. and Colts 4 Subject to the Opinion of 


this Court upon the een Facts admitted by the Counel on 


both Sides; > VIZ. 


TAT the C apture of the e by the Badine P 1 rivateer com- 


manded by the Plaintiff, was four Leagues off . Ne gr, at 
Sea, the 24th of Auguſt 1762. | 


Tuar the Plaintiff then was a 3 2 of the : 
TRENCH King; from whom the Hadine had a Commiſſion; And 
the Ne a natural-born Subect of GREAT BRITAIN: And 


that the Syren was the Property of the Defendant 8 Owners, be- 
ing BRITISH Subjects. 


THAT dt 2 Capture, a RANSOM-BILL was given, af Sea, 
the {aid 24th of Auguſt 1762, figned by the Plaintiff, the Dejen- 


Aut, and Tejeps Bell the Defendant s Mate (who was given as a 


Hoſtage 
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Hoſtage to the Plaintiff:) Which Ranſom-Bill was in the Words 
following, vig. © I the underwritten J, Ricord, Captain of the 
« Privateer called the Badine, of Port au Prince, belonging to 


« Mr. Antony Burgaret, have agreed with Mr. John Bettenham, 


« Captain of the Eng/i/h Veſſel, and taken under the ſaid Po- 
« lours, of the Port of Piſcatua on the Coaſt of New F ngland, 
cc belonging to Mr. Witham Temple, at preſent bound from Va- 
« maica to take in her Loading at Lucca Martha Brae in the ſaid 
« Iſland, and was taken four Leagues to the Northward of Point 


« Negrillo; viz. That I the ſaid Yohn Ricord acknowledge to 


« have ranſomed the aforeſaid Captain and his ſaid Veſſel called 
« the Syren, for the Price and Sum of zoo Piſtoles; and have 


granted to the ſaid Captain One Month's Time to repair to his 


« deſtined Port, and to begin from the Day of the Date of theſe 


* Preſents. And I the faid John Bettenham oblige Myſelf and 


« Owners to pay, within two Months from the Date hereof, 
« the ſaid aforementioned Sum, and give for Hoſtage my Mate 


« called Fo/eph Bell, whom I alſo oblige Myſelf to maintain till 


the Day of Payment of the ſaid Ranſom. In Teſtimony whereof, 


We have ſigned together; that this may be authentic, as if ex- 
« ecuted before a Notary Public: On board the Bagine, this 


« 24th of 1 1702. John Ricord. Jobn Bettenham. Je: 


6&6 Bell. 1 


Tuar the Value of the RN Bill, being 300 Piſtoles, 


amounted to 230 /. Sterling: And that the Ship 99827 was of a 
greater Value. 


'Trar the faid Yo fe p Bell DIED in Pr: -iſon, at t Port au Prince, 
on 12th Ockober 1762. 


Tas the Syren, after her having Hon 0 ranſomed, arrived 


at her deſtined Port of Lucca Martha Brace. 


Tur at he Time of the Capture, and till the zd Day of 


November 1702, there was an ACTUAL WAR between Great 
Britain and France. 


| QuzsTI0N—Whether, upon theſe F acts, the Plaintiff is inti- 
tled to recover in this Action. 


The material 1 Saß terer of this Caſe is oh taking of this Ship 
by the French, in a Time of open War; That the Engliſh Cap- 
tain was a natural-born Subject of Great Britain; and the French 

Captain, a natual-born Subject of F rance; That the Ship was 
taken in Auguſt 1762, and ranſomed, and a Ranſom-Bill given 
for zo0 Piſtoles (which are equivalent to 236/;) and that his 
Mate, Joſe pb Bell who died in Priſon, was given as an Hz Sage. 

r. 
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Mr. Chambers argued on Behalf of the Plaintiff, upon Friday 
the 21ſt of June laſt; And Mr. Dunning, for the Defendant. 


Mr. Chambers begun with clearing the Caſe of Objections. It 
may be objected, He ſaid (Iſt.) That this Action is brought cara n 
non Judice; (adly.) That the Plaintiff is an Alien; and (zaly.) 


That the Death of the Hoſtage puts an End to the Contract. 


As to the Firſt Point, He ſaid that the Want of Juriſdiction 
ought to have been pleaded 1 in Abatement, and before Imparlance: 
And He cited 22 H. 6. 7. pl. 9. Bro. Abr. Title Juriſdiction, 
pl. 88. and Title Privikes 15. and Continuance 70. Hardr. 36 = 
Clapham v. Sir John Lenthall; 1 Lutw. 46. Wentworth v. Squib; 
Carthew 11. Jennings v. Hankyn; Carthew 354. Davis v. $trin- 


ger; and 4 Tiſt. 21.3, 214. between Sir Joon Os and Wil. 
liam Earl of * 5 


But after Iſſue is joined, no ee to the Juriſdidtion can 
be allowed. 


However, the Juriſdiction of the Court of Admiralty. 18 not 5 
excluſive of the W On of this Court. They have concur- 
rent Juriſdiction. 4 . 134. e 5 


Second Point. This Objection comes likewifs too late, now: : 
They ſhould have pleaded it in Abatement. But an Alien Friend, 


or even an Alien Enemy, under ſame Circumſtances, may main- 


tain a perſonal Action. 1 Salk. 45. Kae allume. Moore 131. 


Watford v. Maſham. 


This is not an illegal Contract with an Da; but a Tran- 
faction ariſing from an Act of Hoſtility. A Captive may re- 


deem his Life by a Ranſom: And Money actually paid down, or 

a Promiſe of Money to be paid in future, are equally allowable. It _ 
mollifies the Rigour of Conqueſt. It is a Cafe of Neceſſity. The 5 
Victor might, otherwiſe, even Kill his Spline. e 


Third Point. The Contract did not become d t by the 


Death of the Hoſtage. The giving of a Hoſtage is a collateral 


Contract. A Hoſtage is rot an Equivalent, but a collateral Se- 
curity. It is only ſtrengthening the Obligation, by giving a 


Pledge. But giving a Pledge does bft, dijcharge the Debt. Yetv. 
178. Sir Jo. Ratcliffe v. Davis. 2 Strange 919. The South-vea 


Company v. Duncombe. 2 Salk. 522. Digeſt, Lib. 20. Title 5. Lex. 


| Theſe Objections being removed, No Difficulty remains. 5 
| 2 e | | Mr. 
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Mr. Dunning, contra, for the Defendant ſaid, that this is an 
Action of the firſt Impreſſion: No ſuch Action has ever been 


brought, though the Caſe muſt be frequent; Nor does a reci- 
procal Action lie in OTHER Nations. ts 


He propoſed to conkider the Caſe, under four Heads; v2. 
-1ſt. As on a written Inſtrument, without Hoſtage; 


'2dly. As on a written lane ut. with Hoſtage ; (which he 
looked upon to be the material Part of the Engagement. ) 


-dly. T hough the Action might be maintainable. in the Ad- 
-miralty-Court ; yet it is abt, maintainable Here. 


4thly. The Ranſom-Bil was obtained under Daureſs. 
(But He almoſt gave up the two. gen 8.) 


Firſt Point. No ſuch Contract as this is, can, of itſelf, ſup- 


port an Action. It! 18 void, from the Condition of the . 
Parties. 


The Plaintiff is under an Incapacity of either contracting, or 
ſuing: Not indeed as an Alien generally, but as an Alien Enemy. 
If he ſued merely as an Alien, it ſhould have been taken in Time 
and pleaded in Abatement. But this Plaintiff was an Alien Ere- 
my. Therefore no Suit could have been maintained between the 

Parties, at the Time of making the Contract; nor could any Suit 
have been maintained between the Parties, at the Time of the 
reach of the Contract: And a perſonal Action once Juſpended 
is gone for ever. Here is a fundamental radical Defect. No 


Action could accrue upon a Contract made with an Alien Enemy, 
in Time of. actual open W ar. 


-Being an Alien Enemy is pleadable # in BAR, 5 one to 
the Action. Co. Tit. 129. 6. 18 expreſs 1 in. Point. Comberb. 212, 
394. 


19 E. 4.6. pl. 4. and 1 6. prove that An Alien Enemy can not 
maintain an Action.“ Bro. Abr. Title Denizen and Alien, pl. 20. 
In Carter 49, 50, and 191. Richfield et Uxor v. Udall —“ An 
Allien, Executor, may maintain an Action; becauſe He ſues 27 8 
auter Droit. But in Cro. Elis. 142. pl. 7. it was holden a 1 
0e Plea to an Action of Debt brought by an Executor, “that 
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« the Plaintiff was an Alien ee at — under the Obedience 
of Philip King of Spain, Enemy of the Queen.” 


But it is faid “ that 25%, being for a Ranſom, turns upon the 
« Neceſlity of the Cats : Vor, otherwiſe, tne vanquiſhed m ight 


„ be Killed by the 8 


Lay 


Anfi we Allowing the Contract to bi prudent and even lawful, 
Yet it ought to be ſecured by an age. This is the obvious 
Method of ſecuring it: And this Contract is fo ſecured. 


econd Point—This Contr at being ſo ſecured by a Hoſtage, 

the Ranſoin-Bill is not an mdependent ſubſtantive Agreement; but 
relative to the Hoſtage. The Haage Himſelf is not bound to pay 
the Ranſom; although He has ſigned the Paper. It is the Cap- 
tain only, who obliges Himſelf and his Owners. This Obliga- 
tion, if not obtained by what is ſtrictly called Dureſs, was at 
leaſt not voluntarily entered into. If the Captain could thus bind 
Himſelf his Ship and Owners, What Need could there be of an 
Hoſtage ? The Hoſtage therefore ! is a e e. and the rs wo 
if not the only Security. 


He lai; it aſtoniſhed him, that All forvign Weaken (except 


Grotius and Puffendorff are ſilent upon this Subject And They 
do not ſay much about It. i 


„ile cited it But Molley, Lib; x, as; 8. F* 7. lays, that 7 Hoſtage are 
. „taken, He that gives them is freed from his Faith: For that 
SixtbSeftion. ** in receiving Hoffages, he that receives them hath relinquiſbed 
from the Aſſurance which he had in the F. aith of Him that 


gave them.“ 


"A 


An Aion upon a Ranſom-Bill was never attempted, even in 
the Court of Admiraity: N or will it lie in 1" Ace. 


But He admitted, that Actions had Lo 1 | in the Ad- 
miralty, by the Hoſtage againſt the Owners who refuſed to ranſom 
Him: And He thought that ſuch an Action would lie even in 
this Court. But that will not be material i in the preſent Caſe. 


Mr. Chambers, in Reply, cited ſome other Authorities ; par- 
ticularly, Les Uſages et Cofltumes de la mer; Guidon, Rachats et 
C oinpoſitions ; Gretius, Lib. 3. c. 20. 58. and c. 23. 16. Zouch 

de jure et judicio feciali. Part 2. c. 54. Ordonnances de Louis 14, 
touchant la Marine: Which proved, he faid, that this was a 
Contract allowable by the Law of Nations. And if the Contract 
1s allowed by the Law of N ations, the Action muſt lie in them Uc 

e 
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He made ſome Obſervations in Anfwer to Mr. Dunning. 


In this Declaration, it only appears that the Capture was du- 
ring the War: It does not appear that the Contract was lo. 


A Right may commence, before the Right of ſuing accrues. 


But ſuppoſing He could not have brought his Action during the 


War; yet He may in Time of Peace. A Right may revive. 
An Alien Enemy may ſue as Executor ; or for an Account. 


In a Caſe in Chancery, Lord Hardwicke over-ruled a Plea of 
Alien Enemy,“ pleaded by Serjeant Kerz/ecby, to a Bill vrougut 


for an Account. 


A Contract made during a War may be effectuated during a 
Peace, 


It is for general Convenience, that an Alien Enemy may be an 


Executor. And 19 E. 4.6. and Brooke Title Denen and Alien, 
pl. 20. are not Law. 


The Hoſtage is not the principal Security ; ; but collateral, ind 


. not the ſubject Matter of the Contract: For which, he cited 
Zouch, Grotius, and other Authorities. But if the Hoſtage 


were the principal Security, yet his Death does not diſcharge the 
Debt. 


Melly, Lib. 1. c. 8. 8 to public Hoſtages, upon Leagues 


and Treaties. Beſides, other Opinions are againſt Him. 


Utterius Concilium. 


Mr. Black lone who was to have argued for the Defendant, 
upon a ſecond Argument now ſaid, He had made Inquiries abroad, 
and had Anſwers from very eminent Lawyers of France and Hol- 


land, „ that ſuch an Action had been allowed, and upon Princi- 
_ * ples that could not be diſputed.” Therefore he did not chooſe 


to argue it. For, the only Objection which ſeemed to weigh, 
upon the former Argument, was, that ſuch an Action would 
not lie in the other Countries of Europe. 


Lend MaNSFIELD ſaid, The 227 1 5 were Al of the 


ſame Opinion. 


N. B. 


* — — — 
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N. B. There were a few other Actions of the ſame Kind de- 
ending: But upon this Judgment (which gave univerſal Satisfac- 
tion) the Ranſoms were paid. 


Per Cur.—unanimouſly, 
Let there be JupGMENT for the PLAiNTirg, 


See Puffendorff, Lib. 8. c. 7. $14. and 
Grotius, Lib. 3. c. 23. de fide privata 


2 bells. 
Money et al'. verſus Leach. 
Roll 60. 5 
V. ante, RR ORS having been aſſigned upon the * Bill of Exceß- 
p. 1692. , on. mentioned in R TOS, They now came on to be 
argued. 


+ See the This was an Action of + Treſpaſs brought in the Court of 
51000 _ Common Pleas by Dryden Leach, againſt three King's Meſſengers, 
of C. B. of John Money, James Watſon, and Robert Blackmore, for breaking 
Mich. ING and entering the Plaintiff's Houſe, and impriſoning Him, with⸗ 
2 N out any lawful or probable Cauſe; To the Plaintiff's Damage of 
large. 2000/. 


The Dae ke below pleaded tx two Pleas. The firſt was 0 
General Iſſue, Not guilty”: On which Ifſue was June: _ 


The other Plea (pleaded by Leave of the Court) was a ſpecial 
Juſtification, as to the breaking and entering of the Plaintiff's 
_  Dwelling-Houſe, and ſtaying and continuing therein for fix Hours, 
and making the Aſſault upon Him, and ſeizing taking and im- 
priſoning Him, and keeping and detaining Him in Priſon for 
four Days: As to all which, they ſay, That before the commit- 

ting of the ſuppoſed Treſpaſs, viz. on 19th April 1763, the 
King made a Speech from the Throne &c, in which Speech was 
contained the following Declaration &c Sc. That on 23d April 
1763, a certain feditious and ſcandalous Libel or a e 
intitled “ The North Briton N*. 45.” was unlawfully and featti- 
oufly compoſed printed and publiſhed concerning the King and his 
ſaid Speech; in which Libel were contained &c &c Sc. That 
the Earl of Halifax was then One of the Privy Council, and One 


of his Majeſty's principal Secretaries of ade ; and that Informa- 
4 tion 
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tion was given to Him of the ſaid Publication of the aforeſaid 
Libel; and the ſaid Libel was then ſhewn and produced to the 
aid Earl; and he thereupon in due Manner iſſued his War- 
z ANT in Writing under his Hand and Seal, directed to Nathan 
Carrington and theſe three Defendants who were then four of his 
Majeſty's Meſſengers in Ordinary; By which Warrant, the ſaid 
Earl did in his Majeſty's Name authorize and require them, takin 

a Conſtable to their Aſſiſtance, to make ſtrict and diligent ſearch 
for the ſaid Authors Printers and Publiſhers of the aforeſaid ſedi- 


1743 


tious Libel intitled © The North Britain Ne. 45. April the 2 zd. 
« 1763; And them or any of them having found, to apprehend 


and ſeize, together with their Papers, and to bring in ſafe Cuſto- 
dy before the ſaid Earl, to be examined concerning the Premiſes, 


and to be further dealt with according Law: In the due Execu- 


tion whereof, All Mayors, Sheriffs, Juſtices of the Peace, Con- 
ſtables, and all Others his ſaid Majeſty's Meſſengers, Officers 


Civil and Military, and loving Subjects whom it might concern, 


were to be aiding and aſſiſting to them the ſaid Nathan Carring- 


ton, John Money, James Watſon, and Robert Blackmore, as there 
ſhould be Occaſion. They further ſay, that for 44 Weeks and 


5 upwards before the iſſuing of the ſaid Warrant, certain Week]: 


Compoſitions intitled “ The North Britain,” and reſpectively | 


numbered in a progreſſive Order, had been printed and publithed 


on Saturday in every Week; and that the ſaid ſeditious Libel in- 


titled «& The North Briton N. 45. Saturday April the 23d. 1763,” 
was One of the ſaid Weekly Compoſitions. They fay that the 
| Plaintiff followed and exerciſed the Art and Bufineſs of a Printer; 


and did in fact print and cauſe to be printed Ore of the ſaid Weekly 
_ Compoſitions intitled the North Britain”; to wit, the North 


Briton N. 26. and that after the iſſuing of the aforeſaid Warrant, 
and before the committing of the ſaid ſuppoſed Treſpaſs, to wit, on 


27th April 1763, Information was given to them the Defendants, | 


that the ſaid Dryden Leach and his Servants were the Printers 


of the aforeſaid ſeditious Libel intitled “ The North Briton 


N. 45. Saturday, April the 23d. 1763. Wherefore the De- 


 fendants, being his Majeſty's Meſſengers in Ordinary as aforeſaid, 
took to their Aſſiſtance a certain Conſtable, to wit, One Thomas 
Freeman, who was then a Conſtable of the Pariſh of St. Margaret, 


5 
Weſtminſter, in the County of Middleſex, to aid them in the Ex- 


ecution of the aforeſaid Warrant; and, together with the ſaid 


Conſtable, entered into the aforeſaid Dwelling-Houſe of the ſaid 
Dryden Leach, in which the ſaid Dryden Leach carried on his 
aforeſaid Buſineſs of a Frinter, the Door thereof being then open, 
to ſearch for the Printers of the ſaid ſeditious Libel, in order to 
carry them before the ſaid Earl of Halifax, to be examined con- 


cerning the ſame : And thereupon, the ſaid Defendants, together, 


with the Conſtable aforeſaid, did then and there find, within the 
PaRT IV. Vor. III. 60 — 


ſame 
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_ ſame Houſe, a newly-printed Copy of One of the ſaid Weekly 


Compoſitions intitled “ The North Britain”, and alſo an uni- 
niſhed Copy of Part of another of the ſaid Compoſitions then alſo 
newly printed, and which ſaid newly printed Copies were Part of 
a New Edition, which the faid Dryden Leach and his Servants 
were then and there reprintimg, of the aforeſaid Weekly Compe- 


ſitions. Whereupon, the Defendants, together with the Con- 


ſtable abovenamed, did gently lay their Hands on the ſaid Dryden 
Leach, and ſeized and took Him into their Cuſtody, in order to 


bring Him before the ſaid Earl of Halifax, to be examined con- 


cerning the ſaid ſeditious Libel; and in ſo ſearching for the Prin- 


ters of the ſeditions Libel, and ſeizing and taking the ſaid Dryden 


as aforeſaid, did then and there neceſſarily ſtay and continue in 
the ſaid Houſe of the ſaid Dryden for the Space of fix Hours, 
Part of the Time in the Declaration mentioned. And becauſe 
the ſaid Earl of Halifax was, during all the ſaid Space of four 
Days, Part of the aforeſaid five Days in the ſaid Declaration men- 


_ tioned, employed in other Buſineſs belonging to his ſaid Office 


of Secretary of State, ſo that the ſaid Dryden Leach could not then 
or during the ſaid four Days be brought before the ſaid Earl for 


the Purpoſe aforeſaid, They the ſaid Defendants, together with 


the Conſtable aforeſaid, did keep and detain the ſaid Dryden Leach 
in their Cuſtody for the ſaid Space of four Days, Part of the ſaid 


Time in the Declaration mentioned, in order to carry Him be- 
fore the ſaid Earl of Halifax for the Purpoſe aforeſaid. They 
further ſay, that at the End of the aforeſaid four Days, and not 
before, upon the Examination of the ſaid Dryden Leach and cer- 


tain other Perſons who were then and there examined concern- | 
ing the Premiſles, it appeared to the ſaid Earl of Halifax, © that 


« the ſaid Dryden Leach did not print the ſaid ſeditious Libel in- i 


« titled the North Britain N. 45. Saturday Avril the 23d. 
« 1763:” And thereupon, the ſaid Defendants, by the Com- 
mand of the ſaid Earl of Halifax, did then and there releaſe the 


| ſaid Dryden Leach out of their Cuitody, and diſcharged and ſet _ 
Him free from that Impriſonment. Which are the fame break- _ 
ing and entering of the aforeſaid Dwelling-Houſe of the ſaid Dry- 


den Leach, in the Declaration mentioned, in which @&c, and ſtay- 


ing and continuing therein for the Space of fix Hours, Part of 
the Time in the ſame Declaration mentioned; And alſo as to the 


making of the aforeſaid Aſſault upon the ſaid Dryden Leach, and 


ſeizing taking and impriſoning of the ſaid Dryden Leach, and de- 


taining Him in Priſon for the Space of four Days, Part of the ſaid 
Time in the ſaid Declaration mentioned, above ſuppoſed to have 
been done by the Defendants, whereof the ſaid Dryden hath above 
complained againſt them. And this they are ready to verily. 


Wherefore they pray Judgment, if the ſaid Dryden ought to have 
or maintain his aforeſaid Action thereof againſt them c. 


A* 
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The Plaintiff replied, as to the ſaid Plea in Bar as to the break- 
ing and entering the Dwelling-Houſe, and ſtaying and continu- 
ing there ſix Hours (Part of the Time in the Declaration menti- 
oned,) and alſo as to the making of the Aſſault upon Him, and 
ſeizing taking and impriſoning of Him, and keeping and detain- 
ing Him in Priſon for four Days (Part of the Time in the De- 

claration mentioned ;) That the Defendants, of therr own Wrong 
and without the Cauſe by them in their Plea alledged, broke and 
entered his Dwelling-Houſe, and ſtaid and continued therein for 
fix Hours, and made an Aſſault upon Him, and ſeized took and 
impriſoned Him, and kept and detained Him in Priſon for the 
four Days in the Plea mentioned (Part of the Time in the Decla- 
ration mentioned,) in Manner and Form as he has above com- 
plained againſt them. And upon this Iſſue was joined. 


Ihe Cauſe came on to be tried before Ld. Ch. Juſt. Pratt, on 
the 10th of December 1763, at Guildhall: And the Jury found a 
Verdict for the Plaintiff upon both Iſſues ; and gave Him Damages 

46500. beſides his Coſts and Charges Sc. On 16th June 1764, 

Judgment was ſigned for the Plaintiff, for 400/. Damages, and 
51. 16s. $9. Colts. 8 9 5 


At the Trial, a Bill of Exceptions was tendered and received; 
uhich tated the Iſſues, the coming on to Trial Cc, and the Evi- 
dence, and deſcribed a printed Paper intitled © The North Bri- 
ton N. 45. and the Information given thereof to the Secre- 

tary of State, and his Warrant to the Defendants below, toge- 
ther with another King's Meſſenger, Nathan Carrington; and 
what Mr. Carrington had been told of Mr. Leach's being the 
Printer of it; and their thereupon entering his Houſe, and find- 
ing fome of the other Numbers of the ſame Paper newly printed 
by Him; and their thereupon taking Him into Cuſtody, in order 
to carry Him before the Earl of Halifax, One of his Majeſty's 
principal Secretaries of State; And that He, appearing not to be 
either Author Printer or Publiſher of the ſaid Paper called © The 
North Britain,” N. 45. was diſcharged by them, by the Earl's 
Order, without being ever carried before Him. They ſay, that 
their Evidence intitled them to the Benefit of the Statute of 24 C. 
2. c. 44. Though it was denied by the Counſel for the Plaintiff 
Leach, that either They or the Secretary of State Himſelf were 
within that Statute, or thoſe of 7 Fac. 1. c. 5. or 21 Jac. 1. 

c. 12. (the former of which, being only temporary, was made 

perpetual by the latter, and by which Liberty is given to Juſtices of 

Peace and all Others acting under their Command * to plead the 

** General Tue, and give the ſpecial Matter in Evidence.) 


That 
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That the Chief Juſtice of the Common Pleas was of Opinion 
te that their Evidence was not ſufficient to bar the Plaintiff of his 
4 Action”: Whereas, the Bill of Exceptions infifts “ that it was.” 


This Bill of Exceptions being ſealed, and the Seal acknows 
ledged as is beforementioned, the Defendants below aflign Errors: 
And a Joinder in Error was put in by the Plaintiff Leach, 


The Aſſignment of Errors was to the following Effect : (It 
may be ſeen at large, in the Goth Roll of Eaſter Term 5 Geo. z. 


Ihe Defendants come, on Weaneſday next after 15 Days of 
Faſter 4 Geo. 3. before our Lord the King at Weſtminſter, and 
ſay, That at the Trial, their Counſel propoſed Exceptions to the 
Opinion of the Lord Chief Juſtice Pratt; which Exceptions 
were written in a Bill, and ſealed by the Chief Juſtice : Which 
Bill of Exceptions the Defendants now bring into this Court, and 
pray a Writ to the Chief Juſtice, to confeſs or deny his Seal; 
which Writ is granted to them, returnable on the Morrow of the 
Aſcenſion. At which Day, before our Lord the King at V- 
minſter come the Detendants in their proper Perſon, and the ſaid 
Chief Juſtice of the Common Pleas hkewile in his proper Perſon, 
and acknowledges his Seal put to the ſaid Bill of Exceptions. 
[The Form and Ceremony ot his doing this may be ſeen in Page 
1692.] Then they ſet out the Bill of Exceptions, verbatim, Be 
it remembered Sc.“ It recites all the Proceedings particularly 
and minutely, from the very Beginning, to the End, concluding 
with the Verdict of the Jury: Which it would be tedious to 
repeat, as they have been already ſufficiently ſpecified. (They are 
entered upon the Rolls 549 and 550 of the Court of Common 
Pleas, in Michaeſmas Term 4 G. 3.) The Defendants (now be- 
come Plaintiffs in Error) then alledge, (in their ſaid Bill of Ex- 
ceptions) That upon the Trial, the Counſel for the Flaintiff 
Leach, in order to prove the Defendants guilty of the Treſpaſs, 
gave in Evidence “ that on 29th April 1763, the Defendants en- 
„ tered the Plaintiff's Dwelling-Houſe, ſearched it, and conti- 
4 nued in it four Hours; ſeized and took Leach into their Cuſtody _ 
* againſt his Will and Conſent; and kept and detained Him in 
« their Cuſtody againſt his Will and Conſent for four Days”: 
Which was All the Treſpaſs Aſſault and Impriſonment com— 
mitted by the Defendants or any of them. Whereupon their 
Counſel, in order to bar the ſaid Action, and to acquit them 
thereof under the General Iſſue above pleaded, gave in Evidence 
and proved * That before the committing of the J reſpaſs, the 
King made a Speech from the Throne &c, containing the 
— . 


WR 
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% ſeveral Expreſſions ſtated in the ſecond Plea of the Defen- 
« dants; and that afterwards and before the ſuppoſed Treſpaſe, 
« a Paper intitled © The North Briton N. 45. Cc, was printed 
and publiſhed ; And that the ſame contained the ſeveral Mat- 
« ters ſet forth in their ſaid ſecond Plea”: And it was proved on 
their Behalf, © that the Earl of Halifax was, all that Time, One 
„of his Majeſty's principal Secretaries of State, and One of the 
« Privy Council; and that Information was given to Him of 
the ſaid Publication of the abovementioned Paper; and the 
« fame was then ſhewn. to Him; and that thereupon the ſaid 
Earl iſſued his Warrant in Writing under his Hand and Seal 
directed to Nathan Carrington and the Defendants, who were 
« then four of his Majeſty's Meſſengers in Ordinary.“ And their 
| Counſel then produced and gave in Evidence the Marrant afore- 
aid, which was in the Words and Figures following, that is to 
tay, © George Montagu Dunk, Earl of Halifax, Viſcount Sunbury 
« and Baron Halifax, One of the Lords of his Majeſty's moſt 
_ « honourable Privy Council, Licutenant-General of his Majeſty's 
Forces, and principal Secretary of State &, — Theſe are in his 
_« Majeſty's Name to authorize and require You, taking a Con- 
« ſtable. to your Afliſtance, to make ſtrict and diligent Search 
for the Authors Printers and Publiſhers of a ſeditious and trea- 
„ ſonable Paper intitled The North Briton Ne. 45. Saturday 
*« April 23. 1763. printed for G. Kear/ley in Ludgate Street 
London; And them or any of them having found, to apprehend 
and ſeize, together with their Papers, and to bring in ſafe Cuſ- 
tody before Me, to be examined concerning the Premiſſes and 
« further dealt with according to Law. In the due Execution 
« whereof, All Mayors, Sheriffs, Juſtices of the Peace, Con- 
* ſtables, and all other his Majeſty's Officers Civil and Military, 
and loving Subjects whom it may concern, are to be aiding and 
Haſſiſting to You, as there ſhall be Occaſion. And for your fo 
doing, this ſhall be your Warrant. Given at Sr. Tames's, the 
26th Day of April 1763, in the Third Year of his Majeſty's 
Reign. Dunk Hal fax. To Nathan Carrington, John Money, 
James Watſon, and Robert Blackmore, four of his Majeſty's 
WWMieſſengers in Ordinary.” And it wes further proved on Be- 
half of the ſaid De:zndants, * that ſeveral of the lie Warrants 
had been granted, at different Times from the Time of the 
Revolution to the preſent Time, by the principal Secretaries 
of State, and had been executed by the Meflengers in Ordi- 
** nary, for the Tims being; And that the Paper in the ſaid 
Warrant deſcribed was the ſaid Paper ſo printed and pub- 
liſhed as aforeſaid ; And that the Warrant aforeſaid, before the 
* committing of the ſuppoſed Treſpaſs, to wit, on the 26th 
Day of April aforeſaid in the Year of our Lord 1763, was de- 
* livered to the Defendants, to be executed; and “ that they 
FART 17 OL ER. I nemo Were 
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«« were then three of his Majeſty's Meſſengers in Ordinary, and ſtill 
« are ſo.” It was alſo proved, on their Behalf, that for forty Weeks 
“ and upwards next before the ifſuing of the aforeſaid Warrant, cer. 
« tain Weekly Compoſitions intitled The North Briton had been 
« printed and publiſhed on Saturday in every Week; and that 
« the aforeſaid Paper intitled The North Briton N. 45. Satur— 
« day April 23. 1763. deſcribed in the ſaid Warrant, being One 
« of the ſaid Weekly Compoſitions, was printed and publiſhed 
* before the iſſuing of the ſaid Warrant, to wit, on the 246 
« Day of April 1763; And that after the iſſuing of the above- 
© mentioned Warrant, and before the committing of the ſaid 
« ſuppoſed Treſpaſs, to wit, on the 28th Day of April in the 
« Year aforeſaid, the Defendants were informed by Nathan Car- 
*« rington, One Other of the Meſſengers in the ſaid Warrant 
„ named and One of the Perſons to whom the ſaid Warrant was 
directed, That from the Information he had received He was 
« of Opinion that the ſaid Dryden Leach who then and long be- 
“ fore was and {till is a Printer in the City of London aforeſaid, 
« was the Printer of the ſaid Weekly Compobtions intitled The 
North Briton; For that He the ſaid Carrington had been in- 
CL formed that One Mr. Wilkes, a Perſon ſuppoſed to be the Au- 
„ fthor of the faid Weekly Compoſitions, had been ſeen fre- 
* quently to go into the ſaid Mr. Leach's Houſe, and that an 
« Old Printer, whoſe Name he the ſaid Carrington did not men- 
« tion to the Defendants, had old Him that the ſaid Mr. Leach 
was the Printer of the ſaid Compoſitions ; And that thereupon 
e the Defendants took to their Aſſiſtance a Conſtable, and with 
the Conſtable entered Leach's Dwelling-Houle (the Door be- 
« ing open) to ſearch for the faid Leach and his Books and Pa- 
«« pers, and to bring Him together with his Books and Papers 
in ſafe Cuſtody before the ſaid Earl of Halifax, to be examined 
% concerning the Premiſſes and to be further dealt with accord- 
« ing to Law; And upon that Occaſion did ſearch the ſaid Houſe, 
and neceſlarily continued therein for the ſaid Space of four 
Hours.“ And it was further given in Evidence and proved, 
on the Part of the faid Defendants, «© Fhat upon that Search, the 
«© Defendants did find Leach in the ſaid Houſe, and did alio then 
find a newly-printed Sheet containing a Copy of One of the ſaid 
« Weekly Compoſitlons, intitled The North Britain N. 1. and 
« Part of a Copy of another of the ſaid Weekly Compoſitions, 
« intitled The North Briton Ne. 2: Which Sheet was printed by 
the ſaid Dryden Leach.” And it was further proved, © that 
« the ſaid Dryden Leach did alſo print One of the ſaid Weekly 
«© Compoſitions, intitled The North Britain N'. 26. And the 
_ «© Defendants, with the Aſſiſtance of the Conſtable, did ſeize 
and take into their Cuſtody the ſaid Dryden Leach, in order to 


«. bring. 
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« bring Him in ſafe Cuſtody before the ſaid Earl of Halifax, to 
« be examined concerning the Premiſſes; and on that Occaſion 
„did keep and detain Him in their Cuſtody for the Space of 
« four Days; At the End of which Time, it appearing by the 
„% Examinations of divers Perſons then taken, touching the Au- 
« thor Printer and Publiſher of the ſaid Paper, that the ſaid 
Dryden Leach was not the Author Printer or Publiſher thereof, 
« the Defendants, by the Command of the ſaid Earl of Halifax, 


« releaſed and diſcharged Him from that Impriſonment : But the 


« (aid Dryden Leach was never carried before or examined by the 
« ſaid Eerl of Halifax. And that the entering the Houſe of the 
« ſaid Dryden Leach, and ſearching the ſame, end taking into and 
« detaining in their Cuſtody Him the ſaid Dryden Leach in the 
Manner and on the Occaſion herein before ſtated, were the 


« Whole of the Treſpaſs Aſſault and Impriſonment committed by 


« the ſaid Defendants or Any of them.” But it was proved on 


the Part of the ſaid Dryden Leach, ** That He was nat the Au- 
« thor Printer or Publifher of the ſail Paper intitled The North 


_ « Briton Ne. 45. in the ſaid Warrant mentioned, nor of any 


« other Numbers of the ſaid Weekly Compoſitions, except as 


before ſtated.” Whereupon the Counſel for the Defendants 


inſiſted before the ſaid Chief Juſtice, that the ſaid ſeveral Matters 
ſo produced.and given in Evidence on their Part as aforeſaid were 


ſuffictent and ought to be admitted and allowed as decifive Evidence 


to intitle them to the Benefit of the Statute of 24 G. 2. intitled 
An Act for rendering Juſtices of the Peace more ſafe in the 
Execution of their Office, and for indemnifying Conſtables 


and Others acting in Obedience to their Warrants ;” And that 
therefore the ſaid Dryden Leach ought to be barred of his afore- 
ſaid Action, and the ſaid Defendants acquitted thereof. And 
thereupon the ſaid Defendents, by their Counſel aforeſaid, did 
then and there pray of the ſaid Chief Juſtice to admit and allow 
the ſaid Matters and Proof fo produced and given in Evidence for 
the ſaid Defendants as aforeſaid, to be conclufive Evidence to inti- 


tle the laid Defendants to the Benefit of the Statute afore:aid, and 


to bar the faid Dryden Leach of his Action aforeſaid. - Bur to 


| this, the Counſel for the Plaintiff then and there inſiſted before 
the Chief Juſtice, that the Matters and Evidence aforeſaid ſo pro- 


duced and proved on the Part of the Defendants as aforeſaid, were 
not ſufficient, nor ought to be admitted or allowed to intitle the 
ſaid Defendants to the Benefit of the Statute aforeſaid, or to bar 
the ſaid Dryden Leach of his aforeſaid Action; And that neither 
the ſaid Defendants or Any of them, nor the ſaid Earl of Hali- 
Fax, were or was within the Words or Meaning of the Statute 
made in the Seventh Year of his late Majeſty King James the 
Firſt, intitled “ An. Act for Eaſe in pleading againſt troubleſome 
and contentious Suits proſecuted againſt Juſtices of the Peace, 
| 5 — — | | CIS ONS — Mayors, 
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« Mayors, Conſtables, and certain other his Majeſty's Officers, 
« for the lawful Execution of their Office; nor of the Statute 
made in the 7wenty-jir/t Year of the Reign of the ſame late King, 
intitled “ An Act to enlarge and make perpetual the Act made 
for Eaſe in pleading againſt troubleſome and contentious Suits, 
«« proſecuted againſt Juſtices of the Peace, Mayors, Conſtables, 
and certain other his Majeſty's Officers, for the lawful Execy- 


tion of their Office, made in the ſeventh Year of his Majeſty's 


„ moſt happy Reign;” nor of the ſaid Statute made in the 


tebenty-ſaurth Year of the Reign of his late Majeſty King Georg» 
the Second; nor in any wile intitled to the Benefit of any of thoſe 
Statutes. AND the Counſel for the ſaid Dryden Leach further 
inſiſted, that the Seizure and Impriſonment of the ſaid Dryden 
Leach were not made and done in Obedience to the ſaid Warrant, 
nor had the ſaid Defendants or Any of them, in that Behalf, any 
Authority thereby. AND the ſaid Chef Juſtice did then and there 
declare and deliver his Opinian to the Jury aforeſaid, * That the 
« ſaid ſeveral Matters fo produced and proved on the Part of the 


_ « Defendants were not, upon the whole Caſe, ſufficient to bar 


the ſaid Dryden Leach of his aforeſaid Action againſt them”; 
and, with that Opinion, left the ſame to the ſaid Jury. WHERE“ 


vo the ſaid Counſel for the faid Defendants, did then and 


there, on Behalf of the taid Defendants, except to the aforc- 
{aid Opinion of the faid Chief Juſtice; and inſiſted on the faid 


teveral Matters and Proofs as an abjolute Bar to the aforeſaid 


Action, by virtue of the laſt mentioned Statute. Anp inaſmuch 
as the ſaid ſeveral Matters ſo produced and given in Evidence on 


the Part of the ſaid Defendants, and by their Counſel aforeſaid 


objected and infiſted on as a Bar to the Action aforeſaid, do not 
appear by the Record of the Verdict aforeſaid, the ſaid Counſel 


for the aforeſaid Defendants did then and there propoſe their afore- 
ſaid Exception to the Opinion of the ſaid Chief Juſtice, and re- 


bert Blackmore ſay, that in the Record and Proceedings aforeſaid, 


guefted the ſaid Chief Juſtice to put Bis Seal to this BILL of Excep- 
tion containing the ſaid ſeveral Matters to produced and given in 


Evidence on the Part of the ſaid Defendants as aforeſaid, accord- 


ing to the Form of the Statute in ſuch Caſe made and provided: 
And thereupon the aforeſaid Chief Juſtice, at the Requeſt of the 
1aid Counſel for the abovenamed Defendants, did put his Seal to 


this Bill of Exception, purſuant to the aforeſaid Statute in fuch _ 
caſe made and provided, on the tenth Day of December aforetaid, 


in the ſaid fourth Year of the Reign of his ſaid preſent Majeity. 


% 


AND HEREUPON the ſaid John Money, James Watfon and Ro- 


and 
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and alſo in the Matters recited and contained in the ſaid Bill of 
Exceptions, and alſo in giving the Verdict upon the ſaid Iſſue 
between the Parties aforeſaid firſt above joined, and alſo in giving 
the Judgment aforeſaid, there is manifeſt Error, in this, That 
the faid Chief Juſtice before whom &c, at and upon the Trial of 


the ſaid Iſſue between the Parties aforeſaid firſt above joined, did 


declare and deliver his Opinion to the Jury aforeſaid, “ That the 
„ fſaid ſeveral Matters mentioned in the ſaid Bill of Exceptions, 
d and ſo as aforeſaid produced and proved on the Part of the ſaid 
% Jahn Money, fames Watſon, and Robert Blackmore, were not, 
« upon the whole of the Caſe, ſufficient to bar the ſaid Dryden 

_ « [each of his Action aforeſaid againſt them”; and, with that 
Opinion, left the ſame to the Jury. There is alſo Error in this, 
That by the Record aforeſaid it appears that the Verdict aforeſaid 
was given upon the ſaid Iſſue firſt above joined, for the ſaid Dry- 
den Leach, againſt them the ſaid John Money Fames, Watſon, and 
Robert Blackmore: Whereas, by the Law of the Land, the Ver- 
dict on that Iſſue ot to have been given for the ſaid John Mo- 


ney, James Watſon and Robert Blackmore, againſt the ſaid Dryden 


Leach. There is alſo Error in this, That it appears by the Re- 


cord aforeſaid, that Judgment in Form aforeſaid was given er 

the ſaid Dryden Leach, againſt them the ſaid John Money, James 
Watſon, and Robert Blackmore: Whereas, by the Law of the 
Land, the Judgment aforeſaid ought to have been given for them 
the ſaid John Money, Fames Watſon, and Robert Blackmore, againſt 
the ſaid Dryden Leach. AND the ſaid John Money, F far Wat- 


fon and Robert Blackmore pray that the Judgment aforeſaid, for 


the Errors aforeſaid, and others in the Record and Proceedings 


aforeſaid, may be reverſed annulled and altogether had for No- 
thing; And that they may be reſtored to All which they have 
loſt by Occaſion of the Judgment aforeſaid G W. ” 


AND HEREUPON, the ſaid Dryden Leach, in his proper Perſon, 
voluntarily comes here into Court, and prays Leave to rejoin to 

the Errors aforeſaid, before our Lord the King, until oa the Mor- 
row of the Holy Trinity, whereſoever &c: And he hath it &c. 


The fame Day is given to the ſaid F. M. J. W. and R. B. At 
which Day come the Parties aforeſaid in their proper Perſons: 
And the ſaid Dryden Leach ſays * that there is 797, either in the 


Record and Proceedings aforeſaid, or in the Matters recited 
and contained in the ſaid Bill of Exceptions, or in giving the 
Verdict aforeſaid, or in the Judgment aforeſaid, any Error;“ 
and prays that the Court here may proceed to the Examination as 
well of the Record and Proceedings, as of the Matters aforeſaid 


above aſſigned for Error; And that the Judgment aforeſaid may 


be affirmed in all Things. 
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Tuis Cart was firſt ORE on T; ley the 18th of Tune laſt, 
by Mr. Solicitor General De Grey for the Plaintiffs in Error; and 
by Mr. Dunning, for the Defendant in Error. 


Mr. De Grey divided his Argument into three Points.— 


iſ. The Defendants had a Right to plead the General Iſſue, 

and to give the ſpecial Matter in Evidence, under 7 oc. 1. c. 5; 

Or, in other Words, Lord Halifax, the Secretary of State, was 
a juſtice of Peace, within the Intention of that Act. 


_ 2dly. The Evidence was ſufficient to intitle the Defendants to | 
a Verdict. Which will take in both the Validity of the Warrant 
Itſelf, and the Manner of executing it. 


- ad. They were alſo intitled to a Verdict within the Meaning 
of 24 G. 2. c. 44. the Plaintiff not baving objerved the T erms re- 


Firſt a N the Statute of 7 Fac. F. 8. Matter of | 
ſpecial Juſtification could not be given in Evidence by a Juſtice | 
of Peace, upon the General Iſſue pleaded by Him. e 


The Queſtion 93 . were neant, in that Act of Parliament, : 
by Juſtices of the Peace. 


Some Perſons were, from ancient Times, ſo, by Ofice; ſome 
are ſo by ſpecial Commiſſion ; ſome, by Corporation- Charters 5 
_ by Tenure ; ſome, by Preſcription. 


Ns the Time of Edward the Third, other Perſons were hs: 
rized to act within particular Diſtricts. 


But the Great Officers of State had the jurildiction, as inci- 
dent to their Offices. So had, in Jome Degree, Coroners and 19 5 
other inferi 10r Officers. 1 


The W of State moſt have had it as : incident to an n Of- ü 
fice, ſo anciently as to be cozval with the Crown itſelf. 175 


V. Artic. A Statute in Edward the Firſt's Reign ſays * Deſouth le 
on 1 „ Petit Seale, ne iſſera deſormes nul Briefe que touche le Com- 
b. 56. mon ley.” And Lord Coke, in his Comment upon it, in his 
2 Inſt. 556. calls it the Signettum, the King's Signet, which at 

the making of that Statute the King had ; and . This Seale 


18 


lich Tenh 6 Geo. 3. B. RN 


« js ever in the Cuſtody of the principal Secretary: And thers 
be four Clerks of the Signet attending on Him.” 


This Seal 1s as ancient as the Crown; and the Officer that 
keeps it, as ancient as the Seal itſelf : And He is an Officer well 
known, and recognized by many Acts of Parliament; And the 
King' 5 Warrants are counterſigned by Him. 


In Caſes of 7 reaſon, and of Felony, the Courts of Law recog- 
nize his Authority: And there is equal Reaſon for it, in Caſes of 
 Miſdemeanour ; which equally affect n and diſturb the 


pub'i ic Peace. 


A ſeditious Libel is an Offence againſt Government and the 
public Peace; and effectually undermines Government. : 


A Secretary of State is a Centinel for the public Peace : It is 
his Duty to prevent the Violation of it, and to bring the Offen- 
ders to Juſtice; and it is neceſſary that He ſhould be inveſted 
with this Power, in order to enable Him to execute this his 
5 Duty. 

, 
The Caſe of Rex v. Kendal and 85 i Salk. 347.* has ſettled » v. 5 Mod. 
25 this Point, as to Treaſon: For it was there holden “ that Secre- 78. S. C. and 
A taries of State might commit for Suſpicion of Treaſon, as Ws 
% Conſervators of the Peace did at Common Law; and that it 854. ang 
was incident to the Office, as it is to the Office of Juſtices of Sn. 


| Holt 
„Peace, who do it ratione Officy.” And the Commitment to a — Skinnet 
Me Henger was there holden good. ET and 18 
| 0 2 


In the Caſe of the Auers v. Derdy; B. R. 1709. 10 Ann. + + Forteſcue's 
for publiſhing a ſcandalous and editions Libel called the Obſer- Nep. 140. 
vator —The two Points abovementioned were admitted by Mr. 
Lechmere, who was Counſel for the Detendant. He agreed the 

Power of a Secretary of State to commit for Treaſon or Felony; 

and that a Meſſenger was a proper Officer. And in that Caſe, 

the Court held the Warrant good and legal. 0 


In the Caſe of Rex v. Earbury, M. > G. 2. 1733. who was 
arreſted and committed by Warrant from a Secretary of State; 
and his Papers ſeized, which he applied to have reſtored; Lord 
Hardwicke held, that they could not be reſtored, in a ſummar) 
Way, on Motion. The Warrant there was * to ſearch for the 
6c; Papers, and to bring the Author before the Secretary of State.“ 


The Statute of 1 E. 3. enacts, * for the better keeping, and 
< Maintenance of the Peace, Good Men and lawful ſhall in every 
County be aſſigned to keep the Peace. So, 4 E. 3. c. 2. E 


. _ . L ae ao PAI ER" - a — - 
N dns" 8 ; : oth: sn OS I 6 - 3 2 — po _ 2 
DAN . g F . — 2 2 —— — 27» — — —— — 7 noni 2 . 
K . 1 i SS «6 "4 . 2 0 e — 4 ESSE) A+”, — ——— — 2 = — 
— = mes „ op Thee ch. OY; - —_ — 5 — — - 4 „ > of * 0 - —T 0 wo 4a * 
— r - pr. - w io grins v — Fa — = \ 
2 2 — — = — : = oy 
ne D * a K — —— — — - — » onda — 
9 — oy - - l — oo ores 8 mon b 
22 * mm F * , * * 
= 2 2 l = © l 


oo 

5 11. 
. * 
F. 
3K 10 
. 
"TÞ 


— 7 
— — 
— 
2 — =ovrt 


— 


— Mt 


— — 


1254 


Mich Term 6 Geo. 3. B. R. 


t V. Stat, 1. Powers. The 2 H. 5. 


c. 4. 2. and cc 5 
Stat, 2. 61 Fuſtices of the Peace.” Their Commiſſion impowers Them 


Of ce of Executors 67. Sir T. Jones 62. Plummer v. Whitchcot. 


— 


The 18 E. z | Pat: 2. c. 2. is the firſtSatute that gives the Ju- 
dicature of a and FP 34 E. 3. c. 5. enlarges their 
+ calls them by the expreſs Name of 


to keep the Peace; And alſo contains a ditin# Clauſe “ to hear 
« and determine. 


Therefore, the 004 Con ſervators of the Peace 22 remain: They 
have alſo Power to hear and determine as Juſtices. They are 
Wardens of the Peace too, by their Commiſſion, as well as by 
Common Law: And they may likewiſe by the Common Law, 
without any ſpecial Commiſſion or Warrant, uſe Force to ſup- 


preſs Rebels, * or which laſt Aſſertion, he cited Kelyng 76. 


The Statute of 7 Fac. 1. C. 5. (about pleading the General Ifſue,) = 


means to protect All that act as Conſervators or Wardens or Juſ- 
tices of the Peace, as s well as thoſe that act under ſpecial Com- 
miſſions. 


The Act of 2 Ph. & M. c. 18, (relating to Corporation- Jul. ; 


tices) calls them Commiſſioners for the Conſervation of the Peace.” 


Juſtice of Peace is not a ſtrict technical Name: They may be cal- 


led Cuftodes pacis. In 2 Rol. Abr. gs. Title, Pacer de Peace, it 
is ſaid, that an Indictment taken before them, naming them 


« Cuſtodes pacis, and not Juſtices of the Peace (as the Statute 
„ names them) is a good Indictment : For it is All One.“ It is 
not material how the Appointment is made. The Statutes mean 
to include A Conſervators of the Peace: They may All now 


plead the General ts and give the ſpecial Matter in Evidence. 
The Act of 7 J. 1. c. 5. does not indeed extend to any Juſtices 
fitting 27 Seffions : It only extends to Them in their /; Ingle Jari . 


diction. 


The Statute of 11 TI. 6. c. 6. 60 that Suits and Proceſies is 


« fore Juſtices of the Peace ſhall not be diſcontinued by new 


56 Commitiioners,” is no Exception to this Rule: Neither is 


2H. 5. flat. 1. c. 4. F 2. that Juſtices of the Peace of the 
6c Quorum (hall be reſiant in their Shire; except Lords named 8 


« in the Commiſſion, Sc. Sc.“) 


Ads of Parliament ſhall be taken with i: and ak 


to Caſes within the /ame Reaſon and calling for the /ame Remedy. 


Plowd. 466. Ld. Zouch's Caſe. Co. Litt. 24. 6. 10 Co. 10 1. 6. 
1 Caſe. Plowd. 147. Iſfton v. Studd. Plowd. 36. Platt 
The Sheriffs of Londin, Bro. Parliament 20. Wentworth's 


Te. 
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3 
_— . 


The Rule: about * ſeveral Particulars of an inferior Nature 
4 being enumerated, excluding thoſe that are of a higher Na- 

« ture and not enumerated,” will not hold here. This Act is 
not done as a higher Officer ; but only as @ Juſtice of Peace. 
The Biſhop of Norwich being named extended to a Biſhops : 
So the Warden of the Fleet being named, extends to all Gaolers. 
In Moore 845. Phelps v. Winchcombe, it was reſolved “ that a 


Deputy Conſtable may, by the Equity of the Statute of 
© 1. c. 5 plead the General Iſſue.“ T's 


Perſons acting for Preſervation of the public Peace ought to be 
orotected: And theſe old Conſervators of it are more reaſonably 
intitled to Protection, than other Perſons are. 


Second Point If the ſpecial Matter may be given in Evidence, 
then the Queſtion will be Whether this Matter given in Evi- 
« es would, if it had been pleaded, amount to a Fuſt fication.” 


It is objeQted; 5 that the Warrant is not t legal; and that it was 


= Ul ereruted. 


4 3 to = 1 itlelf No lech Action has over been 


brought upon theſe Warrants, by Perſons apprehended by virtue 


of them: 905 at leaſt, there i is none n Record. 


It is 111 « that this Warrant is 709 extenſive i in the Deſcription 3 


« of the Perſon: And that it has been abuſed. 125 


Anſwer— The Power is not illegal. And the Abuſe of it is no 
Objection to the Warrant itſelf. Such Warrants are agreeable to 


g Practice and U/age. 


Whatever the preſent Determination may be; in point of Law, 


it will be in the Breaſt of the Leg! Nature to ſet it right. 


** the Wee Cale, reported 1 Peere Williams. 207. / Regina 


v. Balls &c f Bewdley} A Conſtruction of an Act of Parlia- 
ment .contrary to the Words of it was allowed, founded upon 


only ſeven Years Practice. In Comberb. 342. The India Company 


v. Sinner where the Warrant was granted before any Default; 


Holt ſaid, that the Practice having been, in caſe of Taxes, to 


grant a conditional Warrant to diſtrain, Communs Error facit 


a Jus.“ T: 


The Power of Juſtices of Peace © to commit before Indict- 


« ment,” ſtands ſupported only by Practice and Uſage, In 6 
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Mod. 178. Regina v. Tracy, Holt Ch. J. ſays, © Formerly, none 
could be taken up for a Miſdemeanor, til Indictment found: 
e but now the Practice all over England is otherwiſe.” And per 


Hale, That Practice is become a Law.“ 80 likewiſe has 
Uſage and Practice eſtabliſhed Aceciams, Quo minus, New Trial, 


Sc. 


The greateſt Tudges have bailed Prefory taken up upon theſe 
Warrants; And they have not been objected to, by either Courts, 
or. Counſel of the greateſt Eminence: Whereas, if they were not 
legal, the Perſons apprehended upon them ought to have been 
diſcharged. For which he cited, 1 Hale's mit P. C. 578. The 


'Court will not make Orders upon illegal Warrants: Conſequently, 


They ſaw no Objection to them. Even the greateſt Friends to 
the Revolution have not objected to theſe Warrants. From 
8 whence, 1t muſt be inferred, that no wi came hes 5 8 them. 


Houſe 0 


On 6 Fo ly aan: in the Cale of Sir Fohn Elliott, Sc. The 
C 


| But They did not vote it egal. 


Lord e in Barbury's 8 Cale, only faid * He would 


Wo not then determine it. 


In 7. reaſon, it will fearce be objected to; nor in \ Felay. 
In ͤ Miſs Blandy 8 Caſe, Her Bureau was broken open; and hor 5 


8 Papers ſeized ; and given in Evidence. 


Indecent Prints or Books may be ſeized by : a Magitrate: And 


they often have been lo. 


Evidence taken fork Flame or other Criminals may be pro- 


duced againſt them; though a Criminal ſhall not be SOT 8 
1 e ſuch Evidence againſt 884 =” | 


It is id « that this Warrant is illegal, beau it is general, to 


„take up the Author, Printer, or Publiſher.” But it is legal to 


iſſue and execute a Warrant againſt a Perſon unknown, but only 


deſcribed. Indeed the Magiftrate iſſues it, and the Officer muſt 


execute it, at their Peril. And though the 'Warrant includes 


ſeizing the Papers, yet that Part of it has Nor been executed: 
And the bare Fnforrivn of it ſhall not affect the Officer who exe- 
cuted the other Part of the Warrant. 


The F 185 are theſe—A Warrant was directed to four Meſſen- 


Zers: 0 'arringten, One of them, is informed 60 that Leach Was 


1 e the 


ommons reſolved, that it was a Breach of Privilege: 
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« the Printer; and that the reputed Author. was fre onthe at 
« Leuch's Houſe.” The other Three act on this N Fay 

And this Information was not groundleſs : For they found a Sheet 
of another Number, wet and juſt printed. They take him up, 
and carry him to Lord Halfax's Office; who was not then at 
Leiſure to examine him: But when He did examine Him (four 
Days after,) He diſcharged Him. Here was probable _ for 
. taking Him up. 


A Juſtice of Pracs having Juriſdiction, may grant a proper | 


Warrant on probable Cauſe: And miniſterial Officers (Conſtables 
Sc.) are not to be affected by the Illegality of the Warrant, in 


other Parts of it. This Warrant was executed honeſtly, and upon 
a * Cauſe. | 


Third Point—The Plaintiff's Ae is ſufficiently batred by 
: 24 G. 2. c. 44. for want of obſerving the Terms required by it. 


They neither proved Notice, as the zd Section requires; nor made 


the Demand required by the 6th Section. 


The Defendants have acted in Obedience to the Warrant of a 
Magiſtrate who is a Juſtice of Peace within the Meaning of this 


Act; and by his Order, and in his Aid. 


1 he only Doubt i is, Wherher the Aten is ben for any 


E Tan done in Obedience to the Warrant; or not.. 
T he Defendants have obeyed it, to the beſt of their Power. 


However, as they have acted under Colour of the Warrant, 
meaning to obey it, They are not anſwerable, although they may 


have erred in the Execution of it. They are protected by this 


Act, if they have acted bond fide ; even though the Warrant and 


the Execution be illegal, They are not to judge of arduous | 


Points of Law : The Statute means to protect them from 


2dly. The preyious Step to bringing this Action was not os; 
vis. the demanding a Peruſal and — of the Warrant, and 


ſewing a Refuſal of 1 it. 


II there was a Pale or - Nexlizence, or | Miſtake in this Pro- 
ceeding, the Fault was in the Magitftrate : There was none in the 
Officer who executed it. And the requiſite Steps have not been 
taken, in order to maintain the Suit. 


Therefore the Plaintiff is barred of this Action. 


Mr. 
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Mr. Dunning, contra — for Mr. Leach, the Plaintiff below. 
The firſt Queſtion is Whether this be a Caſe within 24 GC. 


be 2. c. 44: Which Queſtion will involve the Queſtion << Wc. 


10 ther it be within the Acts of 7 J. 1. c. 5. or 21 S412 1. 0 
v9 13. 


All theſe Statutes, being in par: materia, muſt receive the 


ſame Conſtruction : And oy are all unapplicable to the preſent 


Caſe. 

He then made three Sub-diviſions of his firſt Queſtion: viz, 
iſt. Whether Lord Hall fax, being Secretary of State, is a Con- 

ſervator or Juſtice of Peace within the true Intent and Meaning 


of the Act of 24 G. 2. c. 44. 


2dly. Whether the Defendants are Conflables Headborou ghs, 
or Officers Se, within the Intent and Meaning of chat Act. 


2dly. Whether this Action is brought and nevperly purfited, 


within the true Intent and Meaning of 1 it; and for a Matter done 
1 Obedience to the Warrant. 


tft, 


Firſt Point—-Lord Ha, far is not a . of Peace within 24 


G. 2. He is not ſo by Commiſſion: FJ is not ſo, as incident to 


his Offices, either of my of State, or of Privy Counſellor. 


But it has been faid < Hei is a Conſervater of the Peace, and 15 
76 therefore within the Meaning of the Act. RTE 


I deny the Principle, and alſo the. . 1 ait de 


Caſe of Rex v. Kendal and Roe; though the Reaſons of it do not 


appear: But I ſubmit to the Authority of it, “ That a Secretary 9 


«of State has a Power to commit for High Treaſon.” 


Serjeant Howling 8 Reaſons do not ſupport his Aﬀertion: And 


1 deny that a Secretary of State is a Conſervator of the Peace. He 


has only a Power of committing for High Treaſon, as Conſer- : 
vators of the Peace had in other Caſes: And Kendal and Roe's 


Caſe carries it no farther. The Court never meant to reſolve any 


Thing further. 


All the Crown-Writers are filent on "his Subject of a Secretary 
of £ State's having this Juriſdiction, | None of them even hint that 
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| 
z 


a Secretary of State 1s 4 Conftronter of the Peace. Staundford, 
Fitz- Herbert, Lambard, &c lay : no ſuch Thing. 


* L,ambard gives the Lift of ale Officers who are Conſerva-. v. Lib. 


to-s of the Peace: But there is no Mention therein, of Secreta- c. 3. 


ries of State. Serjeant + Hawkins copics the ſame Liſt, I} Lib. 2. c. 


adding Secretaries of State. 


There is no Proof or Proteiice that the Conſervatorſhip of the 
Peace is incident to their Office: Nor is there any U/age, to ſup- 
port fuch a Notion. Their Claim of a Power to grant ſuch War- 
rants as the prelent One; is not pretended to be older than the 
Revolution. 

* 

If they were Juſtices of the peace or Conſervators of the Peace, 

they would be hound to execute the Powers given to Juſtices, or 


reſiding in Conſtables; and they would be ſubject to the Control 


of this Court. 


The Offices are different in Creation, Conſtitution, and Exe- 
cution. 


* he very Language of the Warrant ſhews that the Secretary of 


State did not conſider Himſelf as a * Conſervator, or Con- 
ſtable. 


This Statute is not to be extended beyond the Letter of it: It 


is not within the Maxims or Reaſons of Extenſion of Acts of 
| Parliament. , 


It is 3 to conſider the 8 Statutes of 7 . 


and 21 f 1. c. 12: (Both of which he rehearſed and obſerved 


upon.) a 


In theſe, 1 is no Mention of Secretaries of State: Nor is 


there any Reaſon to add Others not there enumerated; the ra- 


ther, as the Enumeration begins with Perſons inferior to Secre- 


taries of State. Neither is there any Ground to imagine that the 


Legiſlature intended to include Secretaries of State within their 


Proviſion : The Preamble ſhews rather the contrary. The Line 


drawn between thoſe enumerated and thoſe omitted, ſhews the 


tame Thing. The Perſons intended to be protected, are Perſons 
bound to act, and acting for the public Good, without Reward ; 
not great Officers with great Salaries, who are not Lawyers and 
d te not bound to act. 
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2dly. 
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The Perſons introduced by the ſecond Act (Ch Arch-wardens, 
Sworn-Men, Overſeers, &c,) are Perſons within the Miſchief of 
the former: Vet even They were nor virtually included in the 
former, and are therefore particularly named 1 in the latter. 


'This latter explanatory Act omits, nevertheleſs, to name Se. 
cretaries of State. But Conſtables are within the Letter: And jt 
extends to no Others. And he referred to 4 Inf. 175, and the 


two Marginal Notes there; One on 7 J. 2. 5. and the Other, on 
21 12. 


From all which Premiſſes he argued Bat theſe Acts of Fac. 1. 
are not to be extended beyond the Letter: And if they were, yet 


there is no Reaſon to extend them to Seoretaries of State, as not 


. within the lame Inconvenience. 


No more Reaſon is | there to extend that of 24 0. 2. C. 44; 1 
the Legiſlature had fo intended, They would not have confined it 


to Juſlices of the Peace, a Species of Magiſtrates well known and 
underſtood i in our Law. 


So much for the noble Lord. 


As to the e do not fall Wichig PR Wotds 


or Meaning of the Act of 7 7 1. c. 5. Which is confined to : 
Officers, who are Perſons known in-our Law, and bound to exc- 


cute the Warrant of a Juſtice of Peace; an Office of Burthen, £ 


not of Profit; and enen to diſtinguiſh the 8 Limits of 
4 Juriſdition 


This is in no Reſp ect the Caſe of the Tine, Me Nengers i in Or- 
dinary ; ; who are Perſons unknown in our Law, and 7 mere Volun- 
Zeers in cXecuemg Warrants of e 


The Words other Officers Gr” mean Borders, Se; © Of. 


ficers of the ſame Sort as Conſtables and Tithingmen; Nor King's 


Meſſengers: Theſe Perſons can not be conſidered as aiding and 
afſiſting the Conſtables. The Warrant and the Fact are quite the 


| Reverſe: The Conſtables are directed to aſſiſt hem. They do not 


act under the Command of a Juſtice of Peace, or in his Afſiſt- 
"AER 


This Warrant is not under the Hand and Seal of a Juſtice of 


Peace. Therefore the Act does not protec the Defendants. 


Nor 
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Nor is the Act done In OBEDIENCE To this Warrant, The 34d. 
Warrant was ** to apprehend the Author, Printer, or Publiſher:” 

But they have executed it upon a Perſon who was nt the Au- 

thor, Printer, or Publiſher. Conſequently, as they have not 

ated under it, they can't be protected by it. 


It is aid, “that a Deſcription is equivalent to naming the Per- 
« ſons; and that here is a ſufficient Deſcription.” 


But the Deſcription of an Offence is no Deſcription of the Per- 
ſon offending: And this is only a Deſcription of the Oyence. 


The Obedience to the Warrant is the Condition of the Protection 
which the Act gives to the Officer. Therefore, the Condition 
failing, the Protection does not take Place. 


Here is no probable Cauſe, nor any Reaſon for juſtifying the 
Officer under a probable Cauſe. It is not like the Caſes of appre- 
| hending Traitors or Felons, Here is only Information from One 
of their own Body, © That the Author of the Paper had been 
e ſeen going into Leach's Houſe; and that Leach was the Prin- 
« ter of the Compoſition i general; not of this particular 
rage. TOY, ; 


But though neither this Hearſay-Information was in itſelf 
true; nor would the Conſequence follow, if it had been true; yet 
they thereupon arreſt and impriſon an znocent Man. Therefore 
theſe Men themſelves are to anſwer for doing this: Not the Per- 
fon who ſued the Warrant. The Warrant did not command 
nor authorize them to do what they have done. It is neceflary 
for them to ſhew an acting in Obedience to the Warrant: Other- 
iſe they are not within the Protection of the Act. In Proof of . 
which, he cited two Caſes; One, by the Name of * Lawſon v. or Dawn, 
Clark; and the other, a Norꝛoich-Caſe, where a Bailiff had exe- qu. 
cuted the Warrant out of the proper Juriſdiction. [V. poſt. 


"10064. 


D pon theſe Authorities, upon the Reaſon of the Thing, and 
upon the Words of the Act, the Officer is not intitled to the Pro- 
tection of the Act; nor needs the Juſtice be made a Party, but 
where the Officer acts in Obedience to the Warrant: Acting under 
Colour of it only, is not ſufficient. 1 


Beſides, the Party apprehended was not carried before Lord 
Halifax, or dealt with according to Law. Surely, this was the 
At of the Offcer ; not of the Perſon who ſigned the Warn. 


#A.» 
as + 
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And no Reaſon is given, ſtated, pretended, or even exiſted, 205 
this Matter was ſo tranſacted. Therefore there was 10 probabſe 
Cauſe or Reaſon whereupon to ground a Juſtification of this their 
Conduct. 


— ett 


So that, even allowing the Secretary of State to be a Juſtice of 
Peace, and the Officers to be Conſtables; yet the Action lies 
againſt the Plaintiffs 1 in Error, who have acted in 2 this vnjuſtifiable 
Manner. 


[ | It appears therefore, that even 7/7 they had "IE Pp a Defence upon 
=_ the Mcrits, they have not properly pleaded it. However, in Fact 
they had no Defence upon the Merits : The Plaintiff Leach was 
neither Author, ! rinter, nor Publiſher of the Paper; r nor at all 
li | within the os os of the Warrant. 


Bur The WARRANT itſelf is illegal. 'Tis againſt the Author 
Printer and Publiſher of the Paper, generally, without naming or 
deſcribing them; and not founded on any Charge upon Oath: 

It is alſo, ** to ſeize his Papers” ; that 1 is, All his Papers. 


— — — — —— Ace 


No Juſtice of Peace has Power to iſſue Juch a Warrant. There- 

fore Lord Halifax could not do it As a uſtice Peace. Nor 

is there any Pretence of Uſage to ſupport ſuch a Claim of doing 6 
it AS reien of State, further back than the Revolution. 


** 


It lies upon them, to prove their Claim, and to ſhrew thei 
1 Authority. | 

„ The Practice of a particular Magiſtrate can not control the 
| LAW. Communis Error is not, in this Caſe, ſufficient to make 
Law. It is the Duty, and it is therefore, doubtleſs, the Jncl;- 
nation of the Court, to ſtop the Miſchief, aſſoon as it is com- 
plained of to them. 


Ir © Author, Printer and Publiſher,” without naming any par- 
| ticular Perſon, be ſufficient in ſuch a Warrant as this is; it 
* would be equally ſo, to iſſue a Warrant generally, “ to take up 
| 1 „Ihe Robber or Murderer of ſuch a One.” This is no Deſcrip- 
i tion of the Perſon ; but only of the Offence e It is making the 
8 Officer to be Judge of the Matter, in the Place of the Perſon 
|: whe ues the Warrant. Such a Power would be extremely mit- 
chievous, and might be productive of great Oppreſſion. ; 


To ranſack private Studies in order to fearcy for Evidence, and 
even witheut a previous Charge on Oath, is contrary to natural 
} | Juſlice, as well as to the Liberty of the Subject: And it is as 
| . 3 
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IT as it is cruel, in the Caſe of Lzbels; Becauſe it is the Pub- 
cation only that makes the Crime of a Libel. 


To ſearch a Man's private Papers ad libitum, and even without 
Accuſation, is an Infringement of the natural Rights of Mankind, 


And this is a Warrant “ to ſeize ALL a Man's Papers,” without 


any particular Relation even to the Crime they would ſuppoſe him 
| chargeable with. RY e ant 


No Caſe of this Sort has ever undergone judicial Diſcuſſion and 
Determination. And as the Court does not interpoſe in Caſes not 
objected to, no Arguments can be drawn from ſuch as paſſed 
. ſab filentto, or were never objected to. 5 ĩ˙ pe, 


Al the Writers upon the Crown-Law ſay, * that there muſt 


ebe an Accuſation ; that the Perſon to be apprehended muſt be 
named; and that the Officer is t to be left to arreſt whom 

he thinks fit.” For which, he vouched Hale's Hit. P. C. 1ſt 
Part, Page 580 and 586. and Hawkzns's P. C. Book 2. c. 13, 
F 10. Pages 81 and 82. 3 


. it is left to the Officer, to taks up any Perſon | whom Ho 
„„ d oe 


Lord Ch. J. Scroggs was impeached for iſſuing 
as this is. RET DE 3 
Therefore He prayed Judgment for the Defendant in Error. 


Mir. Solicitor General De Grey, in Reply, on Behalf of the 
_ Plaintiffs in Error. e INES. 7 


A SECRETARY OF STATE is an Officer by Preſcription ; and 


his Office muſt be as ancient as the Office of the Perſon to whom 


lle is Secretary: For He is and always has been an Officer ne- 
ceſſary to the Crown ; And the Conſtitution always required the 
Support of this Office. And as his Power to commit for Treaſon 
depends upon preſcriptive Right and the Nature of his Office ; So 
likewiſe it does, in all Caſes of preſerving the public Peace, 


* 


ſuch Warrants 
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In the Caſe of Kendal and Roe, the Power, in Treaſon, was 


acknowledged. In Darby's Caſe, it was recognized, in Felony. 


In Earbury's Caſe, (where the Warrant was general, as this is,) 


He was continued on his Recognizance. A Secretary of State 


has theſe Powers, upon the Foundation of Preſcription ; not on 


our Law-Books: And He has, equally, the Power in Him; 
whether He does or does not exert it in lou and common Inſtances. 
Pak r IV. Vol. Ill. 6T I ſup- 
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1 foppoſe He is as compellable to acc, as a Conſervater of the Peace 
formerly was, before the Acts of Parliament which give Power 
to Fuftices of Peace. | 


CHARTER- Taſtices can ſcarce be called Coma Non- Juſtices: 


And yet theſe Statutes extend to Them. 


A * JusTICr of the Peace,” means a | hrs a Warden 


of the Peace. Therefore there was no Need to Name Secretaries 


of. State, in the Ads of Parliament : They were included, with- 
out naming them particularly. 


The Marginal Note in Lord Coke is no Authority. However, 


theſe Officers are named in the Text, * and certain Others his 
6. Majeſty's Officers.” 3 


This Action i 18 brought for what was done in Obedience to the 
Warrant; which the Officer was * to execute, in the beſt 
Manner he could. 


If there is any Fault, it is in the Magilrate: He mould have 5 


deſcribed the Offender with greater Certainty. If the executing 
Officer acts to the beſt of his Abiliy; He 1 is Juſtified, and acts in 
; Obedience to his Warrant. . 


Nere, the Officers did þo: They were ; reaſonably bai 
« that Leach was the Printer.“ And on Search, this probable 


Cauſe was encreaſed to a higher Degree: For, they found ano- 
ther freſh Sheet of the ſame Work, juſt printed off, and wet. 


They detained him on Occaſion of his being to be carried before 


Lord Halifax, to be examined. The Officers had nothing to do 


with his Examination: That was the Affair of Lord Halhfax; 


And if He diſcharged the Perſons apprehended and brought be- 
5 fore Him, vit bout e it was the better for them. 


In Vaug ban 111. Stiles v. Sir Richard Coxe. and Ochers wok : 
Was Coed, that the Defendants ſhould have the Benefit of 85 
the Act; becauſe they acted by Colour of the Warrant. 


As to the WARRANT itſelf—It 18 objected, « that there is; 


. no Charge upon Oath.” But there was no Occaſion, He ſaid, 


for it: And to that Purpoſe, he cited the Qyeer v. Darby [v. For- 
teſcue 141.] Rex v. Earbury, Mich. 7 G. 2. and 1 Hal. AH. P. C. 
582. where it is laid down, that Tis convenient, though not 


«© always neceſſary to take an Information upon. Oath of — Per- 
44 ſon that defires the Warrant. 


R 


Mich. Term 6 Geo. * B. R 


1765 


—— 


It is objected e that this Warrant is not authorized by any 
« Length of Uſage.” 


But the Uſage, as here ſtated, ig ſufficient: And it muſt be 
taken to be coeval with the Office. The Bill of Exceptions i in- 
deed only takes it up from the Revolution; aſſerting that it has 
been ſo ever ſince hat Time: But the Facts go up to the Reſto- 


ration; And None of a different Form were prodeced, prior to 


the Revolution. 


As to ſeizing Papers It is difficult indeed to draw the exact 


Line. But it is certainly neceſſary, in ſome Degree: And no In- 
ſtance is produced, of ſuch Warrants havin 'S ever been abuſed as 
Inſtruments of Oppreſſion. 


the concluded, upon the Whole, that the Plaintiff had no 
h Ro to being his Action. 


Lord MansrEID—I v de this is intended to be 


argued again. However, I will ſay ſomething, at preſent, upon it, 


A Bill of Exceptions fake the Evidence true; and que- 
ſtions the ny or Propriety + 


Whether there was a probable Cauſe or . Suſpicion,” 


was a Matter for the Jury to determine: That is not now before 
the Court. So—** Whether the Defendants detained the Plaintiff 


-Me a unreaſonable Time.“ 


But if it had been fonnd to have been a reaſonable Ti ime; yet 


| it would be no Juſtification to the Defendants; becauſe it is ſtated 


« that his Man was neither Author, Printer, or Publiſher:“ 


And if He was not, then they have taken up a Man who was not 
the Subzeer of the Warrant. 


The three material Queſtions are—1ſt. * Whether a Secretary 
« of State acting as a Conſervator of the Peace by the Common 


Law, is to be conſtrued wort hin the Statutes of James the F irſt, 
45 and of the late King. 8 


1ſt, Queſtion, 


The Protection of the Officers, / they have acted in Obedience - 
to the Warrant, is conſequential, in caſe a Secretary of State 7 is Within 


iheſe Statutes, 


As to the Arreſt being made 1 e to the Warrant. or 
only under Colour of it and without Authority from it—This 


I Queſtion 


2d. Queſtion 


— — ——_—— 
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Queſtion depends upon the Conſtruction of the Warrant; Whe. 
ther it muſt not be conſtrued to mean * Such Perſons as are un. 
der a violent Suſpicion of being guilty of the Charge”; (For they 
cannot be conclufrvely conſidered as guilty, till after Trial and 
. Convition.) The Warrant itſelf imports only Saſpicion; For, it 
. ſays,.— “ to be brought before Me, and examined, and dealt with 
« according to Law”: And this Suſpicion muſt eventually depend 
[8 | upon future Trial. Therefore the Warrant does not ſeem to me, 
| to mean concluſive Guilt; but only vioLENT Suſpicion. If the 
Perſon apprehended ſhould be tried and acguitted, it would ſhew 
„ that He was not guilty :” Yet there might be ſufficient Cauſe 
of Suſpicion, | . 


ſ Mr. Dunning ſays, Very rightly, that © to bring a Perſon 
« within 24 G. 2. The Act muſt be done in Obedience to the 
« Warrant.” PE 


1 34d. Queſtion The laſt Point is, Whether this general Warrant be good.” — 


i One Part of it may be laid out of the Caſe: For, as to what 
| | | relates to the ſeizing his Papers, that Part of it was never exe- 
cuted; and therefore it is out of the Caſe. 1 ES 


It is not material to determine, whether the Warrant be 
good or bad”; except in the Event of the Caſe being within 
7 F. 1. but not within 24 C. 2. N 5 


— 
— — . — dk! ̃ dm 


1 At preſent - As to the Validity of the Warrant, upon the ſingle 
Objection of the Ixcertainty of the Perſon, being neither named 

nor deſcribed—The Common Law, in many Caſes, gives Authority 

to arreſt without Warrant; more eſpecially, where taken in the 

1 | very At: And there are many Cafes where particular As of 

1 Parliament have given Authority to apprehend, under general 

[ | Warrants; as in the Caſe of Writs of Aſſiſtance, or Warrants to 

| take up looſe, idle and diſorderly People. But here, it is not 

_ contended, that the Common Law gave the Officer Authority to 

apprehend ; nor that there is any Act of Parliament which War- 

rants he Caſe. . 


| Therefore it muſt ſtand upon Principles of Common Law, 


| It is not fit, that the receiving or judging of the Information 

4 ſhould be left to the Diſcretion of the Officer. The Magiſtrate 

1 o0ught to * ; and ſhould give certain Directions to the Officer. 
This is ſo, upon Reaſon and Convenience. . | 


Then 
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Then as to Authoritie— Hale and All Others hold ſuch an we 

certain Warrant void: And there is 20 Caſe or Book to the con- 

trary. 


It is ſaid, that the Us AGE has been ſo; and that many 
% ſuch have been iſſued, ſince the Revolution, down to this 
66 Time.” 


But a Uſage, to grow into Lav; ought to be a general Uſage, 
 communiter uſitata et approbata; and which, after a long Conti- 
nuance, it would be miſchievous to overturn. 


This is only the Uſage of a particular Office, and contrary to 
the Uſage of all other Jones and Conſervators of the Peace. 


There is the 77/5 Reaſon for regarding this Uſage ; becauſe the 
Form of the Warrant probably took its Riſe from a poſitive Sta- 

| tute; and the former Precedents were inadvertently followed, 
after that Law was expired. 


Mr. Juſtice WII Mor declared, that He had no Doubt, 
nor ever had, upon theſe Warrants: He thought them iegal 
and vod. 


Neither had the Two Other Judges, Mr. Juſtice VArESs, and 
Mr. Juſtice As T oN, any Doubt (upon this firſt Argument) of 
the Illegality of them: For no Degree of Antiquity can give 
Sanction to a Uſage bad in itſelf. And they eſteemed this Ulage 
to be ſo. They were clear and unanimous in W e * that 

" this Warrant was legal and bad. 


Lord MaxsrieLp—Let it ſtand over, for further Ar- 
5 gument. | 


The Caſe ſtanding in the Paper, on Pridey Sth Nov. 1765, for 


farther Argument— 


Mr. Yorke Attorney General, was now to have argued on Behalf 
of the Plaintiffs in Error; and begun to enter into his Argument: 
But when he came to mention the two Caſes cited by Mr. Dwun- 
ung, both of which were determined before Lord Mansfeeld, 
upon 24 G. 2. c. 44. One of them at Norwich, Summer Aſfizes 
1761; (where Damages were given;) The Other * of them, on. Dau f n or 
a Warrant under the Vagrant Act of 17 G. 2. (where His Lord- Lawſon; . 
hip held “that the Defendant ought to ſhew that the Officer Clarke. 
had acted in Obedience to the Warrant; and He did 0;) He . 1761. 
PART IV. Nor; III. 6 U ſeemed 
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ſeemed to intimate that this Objection of their not having . 
5 ſo, in the preſent Caſe,” was too great a Difficulty for Him 
to encounter; And therefore reſted the Matter where it was, 
without proceeding any further in his Argument. 


Lord MANSFIELD remembered both theſe Caſes: And 
ſaid, He ſtill continued of the ſame Opinion. 


Where the Juſtice can not be liable, the Officer is not within 


the Protection of the Ack. The Caſe in Mradteſex concludes 


exactly to the preſent Cate. For, here the Warrant is to take up 
the Author, Printer, or Publiſher; but they took up a Perſon 
who was neither Author, Printer, nor Publiſher : So, that Caſe 
Was a Warrant * to take up a diſorderly Woman)” And the De- 
fendant took up a Woman who was not = 


And He held the fs Opinion now, he ſaid, as He did be⸗ 


fore, in the Caſe at Norwich. 


This makes an End of the Caſe : For, this i is a previus Que- | 
ſtion; And the Foundation of the Defence fails. 


The Conſequence f is, that the Judgment muſt be A mec 
The Other Judges aſſenting, 


The 3 of the CouRT was 
** That the Judgment be affirmed.” 


JUDGMENT AFFIRMED. 


Bulbrook verſus Sir Robert Goodere and Others. 


HI S was a Demurrer to an Action of Treſpaſs for break- 
ing and entering the Plaintiff's Cloſe called the River 
Thames; and taking up breaking and deſtroying his Bucks there 


_ erected and placed for the catching of Fiſh ; and taking his Fiſh 
out of the Bucks, and carrying them y, and converting them 


to their own Uſe. 


The De in theis Plea, Madge, that the Cloſe 3 in Que- _ 


ſtion is Part of the River Thames, and lies between Staines Bridge 


and the Head of the River; and that the Conſervacy of that Part 
of the River is in the Crown. Then they alledge, that the Of- 
fice of Water-Bailiff is in the Gift of the Crown. Then they 


ſet forth the Statute of 1-1/2. c. 17. which prohibits the taking 


af Fiſh but only with the particular Nets or Tramels therein ſpe- 
cilied, 
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cified, under Forfeiture of a pecuniary Sum, and of the Fiſh fo 
taken, and alſo of the unlawful Engines. Then they ſhew 
a Grant from the Crown to Two of them, of the Office of Water- 
Bailiff between Sta nes Bridge and the Head of the River. They 
alledge that theſe Bucks were Engines for catching of Fiſh, other 
than the Nets and Tramels allowed by the ſaid Act of Parliament; 
and were wniawjul Engines; and were wrongfully and unjuſtly 

erected there: And therefore they juſtify the taking up the Bucks 
end throwing the Eiſh into the River; Two of them, as Water- 
Bailiff; and the other two, as their Servants and by their Com- 
mand. 


Ihe Plaintiff in his Replication admits the Conſervacy to be in 
the Crown; and that the Office of Water-Bailiff is in the Gift of 
the Crown; and admits the Act of 1 Eliz. c. 17. as ſtated in the 
Plea; and admits the Grant to Sir Robert Goodere and Others: But 
proteſting that the Bucks which were taken away by the Defen- 
dants, were not unlawful Engines ; For Replication, he ſays, and 
inſiſts, that all Offences done and committed by unlawful Fiſh- 
ings in the ſaid River Thames, by the Laws and Statutes of this 
Realm ought to have been and ought to be in due and legal 
Manner preſented, or Information concerning ſuch Offences ought 
in due and legal Manner to be made at a CouRT of Con ſervacy, 

or other Court having ſufficient and competent Authority in that 
Behalf; and ere ought to have been and ought to be diſcuſſed 


| tried and determined, according to the Laws and Statutes of this 


Realm. Then he avers, that zo Information, Preſentation, Con- 
viction, or Adjudication whatſoever had ever been made before 


the committing this Treſpaſs, at any Court of Conſervacy, or 
other Court concerning the ſaid Offence in the Plea mentioned. 


He concludes therefore, that the Defendants committed the 'Treſ- 
paſs in their own Wrong; and prays Judgment againſt them. 


The Defendant demurs generally. To which there is a Joinder 
in Demurrer. ; ages 


Mr. Walker argued for the Defendants. 


There is no One Fad ſuggeſted, but a Matter of Law; No- 
thing that We could zate 1ſue upon. 


"The only Fat alledged in our Juſtification, and not admitted 
by the Replication, is denied by Proteſtation only. 


If We had rejoined, We could only deny Fads ſuggeſted : 
We could not meddle with Matter of Law. Here they only ſug- 
geſt Matter of Law; v:z. © that it oyught to have been preſented.” 
We could not, by a Rejoinder take ue upon that Matter ot LOW 

5 f | or 
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Lord MIAAer irre point lies in a Nut-Shell : The 
only Queſtion is © Whether They could ſeize the Nets before 


66 Conviction.“ 


Mr. Malter We do not claim the Forſeitures: We only ſet 
3 this that We have pleaded, as a Defence or Excuſe for the 
r 


paſs. 
We have a Right, as Water-Bailiff, to ſtop and prevent an il- 


legal Nuſance contrary to the Act of Parliament; and to remove 


and abate this private Nuſance: (Though We have a Right 4% 


to proceed ſublequently for the Penalty; which We have not 


yet done.) 


And He cited ſeveral Caſes, to prove that the Party injured 


may remove a Nuſance. F. N. B. 184, 185. 1 Ro. Abr. 664. 


Title D#/treſs. Sir William Tones 221. James v. Hayward. Crs, 
Car. 228. 705 v. Champernoon. 5 Co. 2 Part 101. Fenrud. 


dock's Caſe. 9. 57. William Aldred's Caſe. 2 Salk. 458. Rex 


& Regina v. Biker And 3 Bulſt. 197. Morrice v. Baker et Us. 


Where the Injury! is increaſing. the Party injured may Jos it; 
whether the Nufance be public or private: And in private Nu- 
ſances, He may have an Action allo for the Injury already ſuſtained, 1 5 


And this Reaſoning 1 18 applicable to the preſent Caſe. 


N. B. The Replication Was zümitted to be "ES But ſee the 


Gth. 7th. 8th. gth. roth. and 11th Sections of this Act: Where 


Power is given “to inquire concerning Offences againit it, by 


„ the Oaths of 12 Men;” and Preſentments and Convictions are 


| mentioned and 25 abr d 


Mr. ASHURST was to Laos: argued for the Plaintiff: But, * 


Was not thought neceſſary. 


Lord MaxsrIEID An Offence is here created by an Act 


of Parliament. If you take ant of this Act, you muſt 


purſue the Method preſcribed by it. This is the Plaintiff's ? 


Fiſhery : And He might have done what he would in it, before 


this Prohibition by the Act of Parliament. 


Mr. juſtice W1ILMOT ad; This is not to o be con- 
ſidered as a Nzance, either public or private. The Violation of 
this public Law is not within the Idea of a Nuſance. 

2 | | 
ON Mr, | 
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Mr. Juſtice VAT ES concurred, This was the Plaintiff's 
gun Fiſhery : And the Defendants have taken up the Bucks, 
and taken the Fiſh. This Laying the Bucks Was 19 Nuſance: 
And no Power is given by the Act, © to ſeize.” The Defen- 
dants are not to be their own Judges. They ought to have fol- 
lowed the Method preſcribed by the Act. The Water-Bailitt 
has no Right to take the Nets of a Perſon fiſhing in his GUN 
Fiſhery. 


Mr. Juſtice As rox declared his Aſſent, to the ſame Effect. 
Whereupon, Per Cur. 


 JopGMENT for the Praixrirr. 


Fabrilius verſus Cock. Saturday, 5 
| | PET SD | Nov. 176:. 
Z T3. was an Action of Trover for 6000 Pagodas, of the 
Value of eight Shillings each, or 2409/. Sterling; in which 


a Verdict had been given for the Plaintiff, for 2400/. at N. fo Prius 
in Middle eſex, before Lord Mansfield. 


On Friday 2 5th of January laſt, Mr. d De on Be- 
half of the De endant, moved for a New Tru, - 


| The Plaintiff was a * And the Caſe he made at the Trial, 
was That he had eſcaped from a Daniſb Settlement in the Eat 
Indies, with 6000 Pagodas guilted about his Body.“ (He was 
preſent in Court; walked to and fro, with great Agility ; and 
then ſhewed he had 6000 Pieces of Lead, of the Size of Pagodas, 
_ concealed and faſtened about his Body.) That He came aboard 
One of our Eaſt India Ships; of which, the Defendant was 
Mate : And that he had depoſited theſe Pagodas with Him. ; 


e Daniſh Sailors: who were aboard, ſwore to Cicum: 
| ſtances which proved his having the Pagodas and putting them 
into the Defendant's Hands. Great Streſs was laid upon the 
| Confuſion the Defendant appeared to be in, when the Mo 0 was 
demanded of Him. A Witneſs, who called Himſelf a Daniſh 
Conſul, ſwore to Circumſtances | in . of the Plaintiff 8 Cale. 


The Defendant lays: id the whole Story; but was not 
able to contradict the Proof at the Trial. So the Jury, to the 
Satisfaction of Lord Mansfield, found a Verdict for the Plaintiff 
for 2400 J. the Value of the Pagodas. 

Part IV. Vor. III. 6 — 
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The Defendant moved for a New Trial, upon the Ground 
„that the Whole was a FicTlon, ſupported by Perjury, which 
« he could not be prepared to anſwer. That /ince the Tria 
many Circumſtances had been diſcovered, to detect the lniquity 
& and to ſhew the Subornation of the Witneſſes. 5 

Tux Coun , after a very ſtrict Serutiny, on Monday the 
11th of February laſt, granted a New Trial, on Payment of Coſt;. 


The Juſtice and Propriety of this Determination appeared in 2 
very ſtrong Light to many Perſons; Who thought the whole 
Story to be manifeſtly a Scheme of Villainy, ſupported by Per- 


jury. And the Plaintiff never dared to try it again. 


And now (chis gth of November 1765) on Mr. Davenport; 
Motion, the Plaintiff not having proceeded, a Rule was made for 


JUDGMENT as in Caſe of a NoNsuir. 


Saturday, 16 Leith verſus Mac Ferlan. 

| Nov. 1765. | | Sh CE I es 1 | 5 5 | 5 1 
I was agreed by Court and Counſel, That a Writ of Error 
1 could not be nen- pros d, without a RuLE © 10 affign Errors. 


Johnſon verſus Jebb. 
W HERE a Plaintiff brings a Writ of Error to reverſe his 


/ own Judgment, (which is nothing ſtrange or unreaſon- 
able where it is given for a % Sum than He has a Right to de- 
mand, ) the common Method of bringing a Scire Facias quare Ex- 
 ecutionem non, or a Scire Facias ad audiendum Errores, would be 
improper. Therefore, if the Plaintiff in Error will not procced, 
this Court may and ought to make a Rule to oblige him to affign 
Errors within a limited Time, e. 


Accordingly— 


* 1 
3 * 


TE Cour made a Rule upon the Plain- 

tiff in Error, to aſſign Error within four 
Days; Or elſe that his Writ of Error 

ſhould be non- pros d. | xk 


* 


* 
v 8 A. 
* . A 8 s N. B. 
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N. B. This Cafe aroſe upon the late Practice of the Court of 
Common Pleas about paying Money into Court; which uſed to differ 
from the Practice of h, Court, (who order ſo much as is paid 
in by the Defendant to be fruck out of the Declaration; whereas, 
in C. B. they did not uſe to ſtrike it out, but the Plaintiff took 
Judgment at all Events:) Which late Practice, Sir Fletcher Nor - 
ton 1aid, That Court had, very recently altered, from the Incon- 
venience they had perceived in it, (particularly in the preſent 
Cauſe,) and had made their Practice conformable to the Practice 
of this Court. . 


It was an Action in C. B. brought upon a Policy of Inſurance: 
And the Defendant had paid in a Sum of Money into that Court. 


Bond and his Wife, verſus Scawell and his Wife. Nor. 49e 15 


Nov. 1765. 


"HIS was a Caſe reſerved at Njf Prius at Guildhall, before 
1 Lord Mansfield: And the Queſtion was upon the due Ex- 
ecution of the Will of Sir Thomas Chitty, : 


This Will, or Paper purporting to be a Will, bore Date on 
_ 20th March 1762: And the Cauſe was tried at the Sittings after 
Hilary Term 1765. pes £ SOA Ol e 


It was proved, “ that Sir Thomas Chitty made his Will, con- 
« fiſting of 7200 Sheets of Paper, all of his own Hand-Writing ; 
„ anc ſigned his Name at the Bottom of each Page: And He 
_ « alfo made a Codicil, of his own Hand-Writing, upon One 


« ſingle Sheet. He called in One Francis Harding; ſhewed 


Him both the Sheets of his Will, and his Signature to every 
Page thereof; and told Him Tur was bis Will. He allo 
«« ſhewed Him the Codicil; and defired Him to atteſt both the 
Will and Codicil: Which he did, in the Preſence of the Teſ- 
© tator and in the Manner appearing upon the Face of the Inſtru- 
ments; and then went out of the Room. Tohn Vaughan 
and John Leyland came in, immediately afterwards. The 
« Teſtator ſhewed them the Codicil and the LAST Sheet of the 
Mill; and ſealed Both, before them: He took each of them 
up, and delivered them ſeverally as his Act and Deed, for the 
' «© Purpoſes therein mentioned. Theſe Witneſfes atteſted the 


fame, in the Teſtator's Preſence; but NEVER SAW the FIRST 


Sbeet of the Will; nor was THAT Sheet PRODUCED to them; 
„nor was the fame, gr any other Paper, UPON THE TABLE., 
Both the Sheets of te Will were found 77h the Codicil, in the 

pak I | ER 
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«© Teſtator's Bureau, after his Death, All wrapped up in one 
Piece of Paper: But the two Sheets of the Will were not ptn 
A ned together,” 


On the Trial, It was agreed that a Verdi& ſhould be given 
for the Plaintiffs, ſubject to the Opinion of the Court; And in 
caſe the Court ſhould be of Opinion “ that the ſaid Will zwas duly 
executed according to the Statute for the Prevention of Frauds 
and Perjuries,” then the Verdict ſhould fand: But in caſe the 
Court ſhould be of Opinion © that the ſaid Will was vo duly 
* executed according to the ſaid Statute for the Prevention of 
« Frauds and Perjuries,” then a Verdict ſhould be entered for 
the Defendants. ED LED 


There were three Arguments upon this Caſe ; The firſt, on 
Friday 6th May 1763, by Mr. Morton for the Plaintiffs, and Mr. 
Yates for the Defendants ; The ſecond, on Friday 10 June 1761, 
by Serjeant Hewitt for the Plaintiffs, and Mr. Thurlow for the 
| Defendants; The third, on Trzeſday 31ſt January 1764, by Mr. 

Willes for the Plaintiffs, and Mr. Norton (Attorney General) for 
the Defendants : And it ſtood for the Opinion of the Court. 


But there being ſome Difference upon the Caſe as ſtated, It 
was thought proper to have it argued before All the Judges in 
the Exchequer-Chamber : Which Argument I did not hear, and 
therefore cannot report. | nn dro nr ol 


Lord MaxsFIELD now (on this 16th November 1765) 
acquainted the Bar, that there had been a Conference, on the pre- 
ceding Evening, amongſt all the Judges except Mr. Baron Adams 
(who was out of Town,) upon this Caſe; which was an amica- 
ble Suit, he ſaid, to try the real Merits of the Queſtion: And it 
was agreed by the Parties, © that if either Side deſired it, the 
« Caſe ſhould be turned into the Form of a Special Verdict. 


It occurred to the Judges, That the Way in which the Parties 
have put the Caſe, does not go to the whole Merits ; Becauſe, if the 
firſt Sheet was in the RooM at the Time when the latter Sheet 


was executed and atteſted, there would remain % Doubt of its 


being a good Will and a good Atteſtation of the whole Will: But 
if the firſt Sheet was not then in the Room, a Doubt might ariſe 
« Whether it was or was not a good Atteſtation, as to the Real 
« Eſtate.” 5 5 ee eee e e 


However, no Opinion was given or formed by the Judges, upon 
ſuch Doubt which might ſo ariſe, if it ſhould appear.“ thit in fact. 
the firſt Sheet was not then in the Room. | 


* — 


4 
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His Lordſhip obſerved, that the firſt Sheet Topped or ended in 
| the Midd e of a4 Sentence. In the (aſl Snect, the Des V!/e of tle 


Land was contained: And Charges upon his Lands were allo 


contained in it. 


AW in Wen atteſted may, (He ſaid) by Reference to another 
Inſtrument, eſtabliſh en Clauſes ſo aſcertained by a clear Re- 
ference, as ſtrongly as if the Clauſes fo referred to had been re- 
peared in the Will verbatim: (For which, he cited the Cafe of 

Acberley and Vernon. *“) And here are References, in this Will 


M. 10 G. 1. 5 


» Vide Co- 


from One Part to Another: In the firſt Sheet, the Teſtator gives myns Rep. 
the Truſt of Lands which were to be after -mentioned. In the3?': 


laſt Sheet, he appoints Perſons Truſtees of his Will, who are not 
his Executors, and therefore muſt be Deviſecs of his Land: He 


alſo calls them * Truſtees of his W. ill, z pon the e Tru/ts 
2M therein mentioned.” 


But the Quattion made at the Trial, and ſubmitted by the 
Caſe, as it now ſtands, turns only upon the SOLEMNITY of tbe 
EXECUTION ; not at all upon the Intent of the Teſtator. And 
WMe are of Opinion, „ that the due Execution of this Will can 
not be come at, in the Method wherein the Matter 1 1s now put.” 


If this be conlidered as a ſpecial Verdict, We think it is de- : 


fectively found, as to the Point of the legal Execution of the Will. 


Every Prefumption ought to be made by a Jury, 11 favour of 
ſuch a Will, when there 1 is no Doubt of the Teſtator 8 Intention. 


It is not 8 that the Witneſſes ſhould atteſt in the Pre- 


ſence of Each Other; Or, that the Teſtator thould declare the 
_ Inſtrument he executed “ to be his Will”; Or, that the Wit- 


neſſes ſhould atteſt every Page, Folio, or Sheet; Or, that they 


ſhould know the Contents; Or, that each F ohio, Fase or Sheet 


ſhould be particularly ſhewn to them. 


This has hon ſettled. oY | . 


But the Fact . « Whether the /ir/t Sheet of his Wilt was or was 


© not in the Room, at the Time of executing and atteſting the 


latter, may be material to be known. If it was, the Jury 
ought to find for the Will, generally; And they ought to find 
all Things favourable to the Will. If it be doubtful © whether 


© the firſt Sheet was then in the Room, or not”; We All think 


the Circumſtances ſufficient to preſume ** that it was in the 
* Room”; and that the Jury ought to be ſo directed. 
PARTIV, Vor. III. 61 | But, 
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But, upon a ſpeczal Verdict, Nothing can be preſumed. 


Therefore We are All of Opinion, that it ought to be tried 
over again.” And 7 the Jury ſhall be of Opinion * that it 
« was then in the Room,” they ought to find for the Will, ge- 
nerally: And they ought to preſume, from the Circumſtances 
proved, ** that the Will - was in the Room.” 


A New Tara was ORDERED, 


Lavic and Another, Aſll ignees of Jane Cox, a Bankrupt, 


verſus Phillips and 8 N Ol 7 885 Cox, 
a Bankrupt. 


I Is was a Caſe reſerved upon a Trial at Ni Prius, 1 before 
Lord Mansfield at Guildhall, at the Sittings after Trinity 


Term 1765, in an Action of Trover, brought by the Aſſignees 


of Fane Cox, a ſole Trader in London, and a Bankrupt ; againſt 
the Aſſignees of Jo Cox, her Huſband, who was alſo a Bank: 


rupt. 


The Action was brought in order to try 3 the Plaintiff 
had a Right, as Aſſignees of Jane, to certain Goods in the Mil- 
linery Trade carried on by Her after her Marriage ; which Goods 


had been ſeized by the Perſons acting under the Commiſſion iſſued : 
againſt Jos Cox, her Huſband. 


| Plaintiffs ; ſubje& to the Opinion of this Court, upon the fol- 
8 lowing Facts and Cuſtom, then and there ſtated and agreed: vis. 8 


It was tried by a ſpecial Jury: And a Verdict was given for the © 


iſt. The Commiſſion of Bankruptcy iſſued againſt John Cox 


the Huſband, on the 13th of March 1764: And the Commiſ- 
ton againſt Jane his Wife, on the 26th of April 1764. 3 


2d. The Cusrou or 8 taken and tranſlated from 
Liber albus in the Town-Clerk's Office, is as follows “ Where 
« a Feme, Covert of a Huſband, uſeth any Craft in the ſaid City 


«© on her ſole Account, whereof the Huſband meddleth Nothing; 


% Such a Woman ſhall be charged as a Feme ſole, concerning every 
% Thing that toucheth her Craft: And if the Huſband and Wife 
« ſhall be impleaded, in ſuch Caſe the Wife ſhall plead as 4 


« Feme ſole; And if She is condemned, She ſhall be committed 
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40 « to Priſon till She has n Satisfaction; and the Huſband and 
66 « bis Goods ſhall not, in ſuch Caſe, be charged nor impeached. Is 


za. This Jane Cox, the Wife, was a ſole Trader; and carried 
on a ſeparate Trade within the ſaid City, according to the Cuſtom 
of the faid City of London. 


Itch. The Fans, fb which this Action Was brought, were 
"Fark of the Effects of her ſole Trade. 


5th, The Aſſignees of the Huſband s Commiſſion ſeized thoſe 
Fmt the Day the Commiſſion iſſued againſt Him. 


The Queſtion Was s put as a Engle One; but was in effect dou- 
De: namely, 


1K. Whether the Aſſignees of John, the Huſband, had a Right 
to take the ſeparate Effects of Jane his Wife, who was a ſole 
Trader ; and apply them towards Satisfaction of the Debts of the 
Huſband, under the Commiſſion awarded againſt Him, in Pre- 


* judice of the — Creditors of his Wife. 


2d. "Whether a Commiſſion of Bankruptcy may iſſue againſt 4 1 


iel Moman, being a ſole 7. rader. 


Mr. Eyre (Recorder of London 7 for the Plaintiff inſiſted iſt. 
That the Hu/gand's Aſſignees had ro ſuch Right: And 2dly. 
That a Commiſſion may iſſue againſt a Feme Covert, being a 


ſole Trader, in London. 


2, 2 The ee of the Huſband could not ſeize the 4 
parate Effects of the Wife: For they were no Part of the Huſ- 
band's Property. i . „„ 


The Cuſtom. is, « that the Wife is to carry on the Trade upon 


"© hee ſole Account; in which Trade the Huſband is not to inter- 
edle. The Words of this Cuſtom were read in 30. 1. Lang- 


bam v. The Wife of John Bewett, Cro. Car. 68. Littleton's Rep. 
31. and Hetley, 9. S. C. And it appeared, that by the Cuſtom, 


She is to have All Advantages, and to be ſued, as a Feme ſole. 


Alſo it is Part of the Cuſtom, “that if the Huſband and Wife 


hall be npleaded, the Wife ſhall plead as a Feme ſof; and 


if She pleads falſe, She ſhall be committed to Priſon till She 


has made Satisfaction; and the Huſband ſhall not be charged 
nor A 05 8 | 


The 
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7 

The Huſband is joined in an Action brought againſt Her, og 
for Conformity : But Execution ſhall be only againſt the Wife 

though the Judgment ve againſt Him. She mult be ſuppoſed to 

have wherewithal to make "Satisfaction-: Otherwile, it would! 


ai 
71 


abſurd and unreaſonable to commit Her * till She makes Satis— 


« faction.” Therefore She has clearly a Capacity to have Lo- 
perty of her Own, 


I have looked through all the Books ; but find very few Au- 
thorities on this Head. In the Note at the End of Lang bas 
Caſe as reported in Cro. Car. 68. a Caſe betwixt Gepping; and 
Harding, in the Year Book of M. 29 H. 6. rot. 344. is menti- 
oned and referred to: But the Caſe is not to be found in the Year 8 


Books. It is ſaid to have been Treſpaſs for Goods ſold by the 
Delivery of the Feme. Iflue was taken „whether She was 1 


c Feme Sole:” And it was found “ that She was not a Feme 


00 Sole Merchant.“ SO it 1s there ſtated. 


Lord Maxsr1eLD—The Cuſtom ſel, a is not t diſputed 


Only, the Conſequence or Extent of it. 


Mr. Re 10 the Vear Book of 21 H. 7 „ fo. 18. #l. 29. 


Where the Tenant had pleaded a Feoffment; 5 the Plaintiff 
had replied * that the Feoffor was under Age, and when he came 


« of Age, had entered upon the Defendant and enfeoffed the 
„ Plaintiff;” To which the Defendant had rejoined “ that there 


% was a Cuſtom in the Vill for an Infant of the Age of 15, to 


„ make a Feoffment”—which was objected to, as a Departure 


He was only Palmes (then a * Judge) in order to prove it to be a Departure, L 


2 Serjeant. 


puts a Caſe of a Rejoinder of a Cuſtom in London. —“ As in this 


Caſe— In a Writ of Treſpaſs, I ſay that a Woman was ſeiſed 
of the ſame Goods, as of her proper Goods, and gave them to 


« Me: Wherefore I took them. And I give Colour to the Plain- 
« tiff. And the Plaintiff ſays, that at the Time of the Gift, She 


« was his Wife &c. To which, I ſay there is a Cuſtom in London, 


„ That Women are Sole Merchants: Wherefore Sc. This! is 4 
clear Departure. So here, Wherefore &c. 


The V. ife has a complete W in the Effects of her ſole 


Trade. 


As to any Objection ariſing from the Commiſſion againſt the 
Huſband, as being tantamount to the Huſband's intermeddling— 1 
was not with his or her Conſent ; and, at the utmoſt, can extend 


only to her future Dealings. But the Cale of Cecil and Juxon v. 


Juxon, 


Mich. Term 6 Geo 3. B. R. 1779 
_ in Val. 1. pa. 278. of Mr. Baron Ahne Reports, proves 3 
that Ile could not intermeddle. 


Lord MansFIELD—That was only ſecuring the Woman's 
Property. And a Woman's ſeparate Property has been ſecured 
by a Court of Equity, in ſeveral Caſes: But that does not, nor 
5 did there — e particular Cuſtom. | 


Mr. Eyre. Wherever She continues liable to her own ſeparate 
Debts, her Property in her Effects muſt neceſſarily remain in 
Her, for the Purpoſes of the rade: Otherwiſe, She would be 
liable to perpetual Impriſonment. 


: This Invaſion upon her Property could not have been made in 
the Caſe of the Wife Herſelß, if She had not become a Bankrupt: 
But it is much more unreaſonable, now it 18 the Cale of her /e- 

pray Creators. 


The Second Point is © W hether a Feme ſole Yoder | in Lon- 
00 don CAN become a Bankrupt.” 


Now this 3 is a Conſequence of her ſole Trading: It follows of. E's 

| Courſe. He mentioned an Inſtance in * Lord Hardwicke's (, abe ih 

Time; but ſaid that the Books which would have verified it were of the Mids!: 

bolt, and therefore could not be ſearched. * 1908 it particularized fac vo 
py by Lord Mangfeeld, poſt. pa. 1828. 1 L 


«© that this 


EDS {Be 
„ Commiſſion againſl Mary Dennis (Wife of Peter Dennis,) a Linnen: Draper ad Sole Trader in London. 


elt was dated 12th Mar þ 1741: And on the 16th the Commiſſioners (Mr. Ai&yns, Mr. Seare, and Mr, 
40 OHalaiſto) declared Her a Bankrupt. See Mr. Baron Athens, Reports, Vol. 1. Pa. 206. Caſe 110. 
ex parte Carington ; on a Petition to ſuperſede a Commithon againſt Dorothy Jenes, becauſe She was a 
married Woman The Lord Chancellor di/mifjed the Petition; declaring “ that as She was admitted to 
« be the Daughter of a Freeman of London; and appeared plainly to be a ſeparate Trader, by the 
LCuſtom of . ; She was clearly liable to Bankruptcy, notwirhRanding her Coverture.”” See alſo 
Coms Di-eft, Vol. 1. Pa. 521. and Bla iflene's Commentaries, Vol. 2. Pa. 477. Both of them in Point 
that a Feme Covert Merchant may be a Bankrupt ;”” or (as Mr. Juſtice Blackſtone more fully expreſſes 
it) that “ a Feme Covert in London, being a Sole Trader according to the Cuſtom, is liable to a 
* Commiſſion of Bankrupt. » [N B. Mr. /. Bla #/iore ſeems to found his Aﬀertion upon this very 
Caſe: At leait, he cites only this Caje in Froof of it. ] | 


If she 3 become a Bankrupt, then her 1 had a 
Right to demand theſe Goods in an Action of Trover, in the 
Manner they have now done. 


Mr. Dunning, on Behalf of the Defendants, did not diſpute 
the Cuſtom: But (admitting it) argued to this Effect. 


The den Queſtion turns upon the Import and Extent of it. 


PazxTIV. Vol. III. 1 5 
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It cannot be taken upon ſo large a Ground as has been inſiſted 
on. The Cuſtom does not, in Terms, expreſs any ſuch Thin 
I take the Cuſtom from Liber albus. There is Nothing in A 


that rates away from the Huſband any of his marital Rights : Nor 


does it give the Wife any excluſive Rights, It only exempts 
Him and his Effects from being liable to her Debts. - 


The Huſband may put an End to his Wife's ſole Trade, When. 


ever He fleaſes: And at the End of it, the Profits of it will be 
Vis Property. His Power over her Effects, and his Property in 
them, always remain in Him ; though ſubject to a Right of Ac. 


tion in her Creditors. 


It does not follow from this Cuſtom, or from any Branch of it, 
that the Effects of the Wife are protected from being liable to 


the Demands of her own Huſband or his Creditors. He has the 


ſame Property in them, as a Huſband has in all other Caſes : And 


He may diſpoſe of her Effects, in his Life-time, or by his Will, 
If fo, they are become legally veſted in his Aſſignees under the 
Commiſſion of Bankruptcy iſſued againſt him: And, conſequently, 
they were lawfully ſeized by his Aſſign es. 


Local Cuſtoms are Atricti Juris: They are derogatory from the 
Common Law; and ſhall not be extended. 1 Ro. Abr. 567. 
Letter G. 2 Leon. 109. Sir John gevage s Cale, 


Tr1s Cuſtom is totally ſilent, as to the Intereſt and Property of 


the Huſband in the Wife's Goods. Therefore it ſhall be left to 
the Common Lax. e 


Tur Suing and being fued as a Feme fole, is a Privilege aud 


10 Reſidence in the City, and to the City-Courts. Here, She 


muſt ſue, and be ſued, with her Huſband. Tr. 25 Eliz. Moore, 
135. Stanton's Cale. 1 Leon. 131. Chamberlain and Thorp's Cale. 


1 Modern 26. anonymous. Cro. Car. 69. Langham v. Bewett. | 
Comberb. 42. Soan v. Mace. F 


As to the Right of the Huſband over the Effects of His Wife— 


If Coſts be adjudged upon her ſuing in the Spiritual Court pro 
 Reformatione Morum—, The Huſband ſhall have the Coffs reco- 


vered by her: Or he may releaſe them. 


As to the Caſe cited in Cro. Car. 69. from the Year-Books— _ 
Delivery by an Infant is an Excuſe, in Treſpaſs. 


Ex -\ 1 1 > 2 
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EveRY Scintilla of Intereſt in the Bankrupt paſſes to his Aſſig- 
nees : And here the Property was veſted in the Huſband's Aſſig- 
nees, before the Wife's Aſſignees had any Right. 


As to the Second Queſtion—Such a Woman, married and uſin 

a Sole Trade, is not within the Spirit of the Bankrupt-Laws ; 
though within the Letter. This is only the /econd Inſtance of 
ſuch a Commiſſion iſſuing. There was ſuch a One in the Year 
1741: But that was not litigated ; It paſſed /ub Silentio. 


Upon the Statutes of Queen Elizabeth and King James, the 
Words of them do indeed take in this Caſe: But the Proviſions of 
them relate only to Perſons ſur Juris. N : 


SoME of them are penal, and even Capital. Which muſt re- 
late to free Agents. But a married Woman is not ſo: She is under 
the Coercion of her Huſband, He may prevent Her from Sur- 


rendering. 


Oruxxs of theſe Proviſions relate to Lands, and Chattels real, 
and Choſes in Action- And theſe were never meant to be taken 
from a married Woman. She may have Dower, or Jointure: 
And how is She to convey her Right? It was not meant to make 
ber Goods liable to ſuch a ſevere Execution as theſe Acts render 
the Objects of them liable to. She has not ſuch a ſole Property 
in them, as to exclude the Rights of her Huſband. T0 


Hex Creditdrs may take their Remedy, under the Commiſſion 
iſſued againſt her Huſband. 33 ON Es of 


Mr. Fire, in Reply. 


As to the Second Point—A Feme Covert, ſole Trader, is within 


che Spirit of the Bankrupt-Acts, as well as within the Letter. 


As to the firſt Point—The Poſitions which I have laid down 
are Conſequences without which the Cuſtom itſelf can not 


The Huſband had no Right to ſeize his Wife's Effects; She 
being a Sole Trader, in London: And the Huſband's Aſſignees 
are Aſſignees of his Property only; not of his marital Rights, what-- 
ever they may be; and of which, ſuch a Power of Seizure was 
certainly no Part. py | 
: 
Lord 
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Lord MansFi1rrD ſaid, He had an Opinion at tlie Trial; 
and having thought of it ſince, He now continued in it: And He 
added“ I am very well /atisfied in my Opinion.“ 


As to the ſingle Inſtance of 2 Commiſſion having ever bebbre 
actually iſſued againſt a Feme Covert ſole Trader — It is per- 


haps only the fir /t that has heen FOUND : It does not follow, that 


there certainly was none before it. There probably were Others 
though not now recollected, or particularly aſcertained. 


His Lordſhip having particularly Rated the ge obſeryed,” i in 
ee that Part of it which agrees © Jane to be a Sole Trader, 
and to have carried on a Separate Trade within the City accord. 
« ing 70 the Cuſtom of it“; That it mult, conſequenfyy i be a 


Trade wherein her Huiband did not intermeddle. 


Ile then ſhortly rehearſed the Arguments of the Countel ; 3, and 
took Notice that Mr. Dwining had put the Queſtion upon this 
Point—* Whether the Huſband is 7ofa/ly excluded from a Power 
over the Effects of the Wife. ws 


e the preſent Queſtion is not between the Huſband and. 


Wife; but between his and her Creditors: She is no Party to this 


Caſe, Therefore tis not neceſſary to go into that Queltion. 


But, taking it for 883 « that the Huſband might put a 2 


Stop to the Wife's ſeparate Trade in Futuro and after that, 


might have a Right to the Reſidue; (I ſay, in futuro; for 
He certainly could not do it with a Retroſpe# ;) Vet it does 
not follow, that he can take to Himſelf what belongs to her Cre- 
ditors. This would deſtroy the Cuſtom, by rendering it nugatory 
and inffectual. And if He Himſelf could not e her Cre- 


ditors, his Aſegnees can not do it. 


The Feme ſole Trader in L.ondom under this Cuſtom mult { ins 


deed bring her Action in London But ſuch Cuſtom would be al- 
lowed 1 in any other Court, in a Defence by the Huſband. Ie 


. there might be Diffeulty in the Wie's having a Re- 
medy, Her/elf, againſt her Huſband : But there is none, as to 
the Creditors of the Wife. They are intitled to a-Remedy for 


the Seizure of her Effects, out of which they were to be paid 
their juſt Debts. | 


The ſeparate Effects of the Wife are, in the 5 Place, liable 
to dur leparate Creditors: But if they were liable, in the firſt 
Place, 
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place, to the Huſband's Debts, this would deſtroy the End of 
the Cuſtom. 


In Toint-Commiſſions of Wake pte. Joint Debts are e firſt paid; 
then, the /eparate Debts: So allo, where there are different Joint- 
Comm£rtions. 


As to the Second Point—** Whether She be V able to a Com- 


ce miſſion — 


The 8 of Bankruptcy extend to the City of London: 


And the Words of the Statutes take in this Caſe. And it is for 
the Benefit of the Wife, that She ſhould be liable to a Commiſ- 


_« fjon”; becauſe, otherwiſe, She would be liable to perpetual Im- 


qrifument. It is alſo for the Benefit of the Creditors; (who can 
not, by reaſon of this Cuſtom, come at the Huſband.) There is 
no Reaſon to take this Caſe out of the Acts relating to Bankruptcy. 
The Huſband Himſelf was not liable to the Wife's Creditors; 

Nor had he any Demand upon them. The Conſequences of her 


| Bankruptcy, as a Sole Trader, concern only the Relation in which 


She ſtands to her Creators 3 ; and they, to Her. 


As to the PrevedentsThere is no Method of ſearching for 


. Commiſſions that may have iſſued againſt ſole Traders: But here 


is one Inſtance produced, of ſuch a Commiſſion; which is ve 


expreſs. It iſſued in Lord Hard eictes Time; Aud Was directed 


| to Mr. Atkins, Mr. Craſter, and Mr. . three experienced 
Gentlemen: And Lord Hardwicke allowed a * Certificate. 


„ | 
ſigned by the 
Commiſſi- 


As to Mr. Dunning's. ſuppoſed Inconveniences—This Cuſtom oners, on the 
affects no Rights but ſuch as are the Subject of the Cuſtom ; not 17th of July 


Marital or any other Rane. 


745 


And as to the Danger to the Wife, from the Coercion of her 


Huſband She could never be liable to the Guilt of a Capital Of- 
fence, where She was under a an invincible Neceſſity. 


Lam of 9 that a Commiſſion may be taken out againſt 


IF Her as a Sole Trader, with reſpect to her we Effects 1 in T rade. 


MI = juſtice Wir er rb is a RY REY of the 
Cuſtom. The Cuſtom eſtabliſhes her being a ſole and ſeparate 


Trader : It follows of Courſe, that theſe Goods, in her ſeparate 
Trade, may be taken and ſeized under a Commiſſion of Bank- 


7 againſt Her. 
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The preſent Queſtion is not now between the Huſband and 
Wife; but between two Sets of Creditors, thoſe of the One, and 
thoſe of the Other. She has by this Cuſtom, particular Privi- 
leges; And her Creditors have particular Rights, as againſt Her, 

Theſe Cuſtoms (though local) are to be conſidered as allowable 
under the general Law of the Land, when they come in queſtion 
in other Courts; though the Action muſt be brought in the hca/ 
Court. 5 


As to the Huſband's intermeddling - He certainly can not do 
it, ſo as to injure her Creditors: It would be a ſtrange Thing 
indeed, if the Huſband could intermeddle ſo as to affect the Cre- 
| ditors of the Wife, to their Prejudice. And if He Himſelf can 
not do ſo, No more can his A/ignees, who ſtand in bis Place. 


The ſecond Point is of Conſequence. It muſt be confined to 
her Debts in the Way of ber Trade. And as to that, She is within 
the Words and Meaning of the Bankruptcy-Acts: And Her Aſ— 
fignees ſtand juſt in her Place. NT — 1 e 


The Huſband's Aſſignees can not take her Effects; nor Her 
Aſſignees, his. But the Commiſſion againſt Her ought to be 
confined to Matters in the Way of her Trade. DE 


Mr. Juſtice YATEs was of the ſame Opinion. 


An Action upon the Cuſtom can only be brought in the Mayor's 
Court of London: But the Cuſtom may be pleaded in Bar, in a 
ſuperior Court. Bro. Cuſtomes 43. It may be uſed in a ſuperior 

Court by Way of Defence: And in ſuch Caſes, the ſuperior Court 

will take Notice of the Cuſtom. 3 


The only Queſtion here is, „Whether the Effects of the Wife 
A belonged to HER A/iguces under the Commiſſion which ifſued 
© 86. againit Fer,” = e 
The Property in theſe Goods was transferred to them: And 
they certainly had a Right to recover them. r 


In 1 Shower 183. Fabian v. Plant Sir Bartholomew Shower 
ſaid, that“ the Huſband ſhall not put in Bail.” The Wife alone 
is chargeable ; and the Huſband's Effects are not :. Therefore He 

can not take Her's from her Creditors. B44 


A Commiſſion being ifluable againſt Her is a Conſequence of the 
Cuſtom for her ſole Trading. 
WEE x \ As 


Mich. Term 6 Geo. 3. B. R. 1785 
As between the Huſband and Wife, He has a Right to ſeize 

her Effects: SHE has no Remedy againſt Him, from the Cuſtom. 

But He can not meddle with them, ſo as to affect her Creditors. 


There can be no Objection from the Bankrupt-Laws. She is 


within them: But She could not be liable to capital Puniſhment, 
if She was really under her Huſband's Coercion. 


I have not the leaſt Doubt about this Caſe. 


Mr. Juſtice As Tro ſaid, He remembered a Caſe in C. B. 
in his Time, in the Manor of Harwe/!; where this Cuſtom of 
Feme Covert ſole Trader was eſtabliſhed. . 


Her Perſon and her Effects in Trade are anſwerable to her Cre- 
ditors: And the Huſband is bound, by an implied Conſent. 


The Statutes of Bankruptcy are but as a Statute-Execution upon 
her Effects in Trade, fo far as they are liable by Law. 
The Afignees of the Huſband only ſtand in his Place: And He 

Himſelf could not have receded from his Conſent, He may put 
an End to her ſole Trade, in futuro: But He can not do it, with 
a Retroſpect. He can not take away the prior Right of her Cre- 
ditors to her Effects as a ſole Trader. This Cuſtom does not in- 
terfere with any marital Rights: It reſpects only Trade and 
Commerce. VVV e 0 


7 "Per Cr: unanimouſly, 
et, JuDGMENT for the PLAINTIFFS. 
i Mr. Juſtice WIL MOT obſerved, that this Cuſtom ſub- 


5 jected the Wife to an Execution; to which She was not liable at 
Common Law. ; | NO Ong] | e 


Nen ver ſus Roger Aen. Wedneſday, 
)))) 8 ah 1 0 | 20 Nov. 1765. 
WE Defendant had been convicted on the Hawkers and 
1 Pedlars Act: And the Conviction was removed hither, by 
Certiorari. 5 


dir Pletcher Norton objected to the Conviction: For 


1ſt. He was nor ſummoned, to anſwer to the Charge: At leaſt, 
it does not appear, that he was ſummoned. 


3 2d. The 


1786 


Mich. Term 6 Geo. 3 B. R. 


+ And V. 
ante, pa. 
1164. 1165. 
1166. Rex 
v. Vipont 
et al. Paſch. 
1751. 


„V. ante, 
p. 1716. 


— 


2dly. The Witneſs was not examined in the Preſence of the 
Defendant : And therefore He did not hear the Evidence; as far 


as appears upon this Conviction. V. 2 Sir F. S. 1240. Rex v. 
Baker.F A 


3dly. The Witneſs does not ſwear Him to be a Hawker and 
Pedlar at the Time of the Conviction. 


Mr. Wallace was for the Proſecutor. But 


Tux CouRT were unanimouſly of Opinion * that theſe | 
«© Objeftions were not well founded.” For 


iſt. He did appear, and denied the Guilt ; but did not deſire 


further Time to 133 his Evidence, or to prove his Innocence. 


He ſeems therefore to have waved any further Defence. 


2dly. It may be preſumed, that the Witneſs was examined in 
his Preſence. 


zdly. There i is an Inaccuracy i in this Conviction: but it appears 14 


that the Defendant expoſed his Goods to 8 on the 1 Sch ; and | 
the Conviction was on the 17th. 5 


Fe- Cur. unanimouſly, - 


| ConvieTion AFFIRMED. 


Rex verſus Hann and Price. 


N q R. Morton and Sir Pltcker N moved, yon 7290 day 


the 12th of this preſent November, on Behalf of the Defen- 
dants, who were Burrough- Juſtices of Corfe-Caftle, and had con- 


fefſed themſelves guilty of an Information * charging them with 


a very great Miſbehaviour in the Execution of their Office, (viz. 
refuſing a Licence to a Public-Houſekeeper, out of Pique and 
Reſentment, and upon bad Motives, ariſing from their Attach- 
ments in reſpect to a late Parliamentary Election; and acting 
therein under the Influence of One of the Candidates;) for a 
Rule To DISPENSE with the PERSONAL Appearance of the De- 
fendants, on the Undertaking of their Clerk i in Court to an- 
6 ſwer for their Fines. 2 


It 


— 


8 Term 6 Geo. 3. B. R. 


1787 


It was : defended 3 (without any Rule to ſhew Cauſe) 


by Mr. Serjeant Davy, Mr. Thurlow, and Mr. Dunning, of 
Counſel for the Proſecutors, And 


Tux Cousr, upon full Debate, were unanimous in re- 
fuſing the Motion. . 


The general Doctrine laid down by the Court, and ad by 
the Counſel on both Sides, was That though ſuch a Motion was 
ſubject to the Diſcretion of the Court, either to grant or to refuſe 


it, where it was clear and certain that the Puniſhment would nor 
be corporal; yet, it ought to be denied in every Caſe where it 


was either probable or poſſible that the Puniſhment ] r , d be cor- 
oral. And though the The Court did not then declare what 
_ Puniſhment They would inflict upon the preſent Defendants, 
They ſaw the Offence in fo atrocious a Light, as to be far from 


determining that it would be oNL V pecuniary. And Mr. Tuſ- 


yet 


tice WILMoT and Mr. Juſtice As Tod thought that even where 


the Puniſhment would moſt probably be only pecuniary, yet in 


Offences of a very groſs and public Nature (as They held this to 
be) the Perſons convicted ſhould appear i Perſon, for the Sake 


of Example and Prevention of the like Offences being committed 


by other Perſons; As the Notoriety of their being called up to 


_ anſwer criminally for ſuch Offences would very much conduce to 
deter Others from yenturang to commit the like. 


Tur Couxr therefore, upon the Whole, unanimouſly | 


denied the Motion.“ 5 


The SENTENCE of the Court now (on this 2oth of 


of November) pronounced upon them was, That 


they ſhould be committed for a Month; fined 50 l. 


apiece ; and impriſoncd till the Fine was paid. 


Ruſſell ver its Stewart. 


Motion had been made for the Diſchat ge of the Defendant 

A out of Cuſtody, for want of having been charged in Cuſ- 
tody, within rwe Terms. The Motion was founded upon a Rule 
of this Court, made in Trinity Term 1716, 2 G. 1. whereby it 
Is ordered That if any Defendant ſhall be committed to the Cuſ- 
** tody of the Marſhal, or charged in Cuſtzdy of the Marſhal, or 


mg Thurſday, 24 


Nov. 1765. 


x ** arreſted, or committed by virtue of the Proceſs of this Court to 


the Cuſtody of any Sheriff or other Officer whatſoever, at the 
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Mich. Term 6 Geo. 3. B. R. 


* Defendant, who was not in Cuſtody upon being TAKEN, but 
«© had SURRENDERED Himſelf in Diſcharge of his Bail, was or 
Was not SUPERSEDEABLE Within the abovementioned general 


« Suit of any Plaintiff; and ſhall ſo remain in Cuſtody for two 

« Terms; and the Plaintiff ſhall not declare againſt ſuch Defen- 
« dant within that Time; ſuch Defendant, after the End of the 
„ ſecond Term after ſuch Impriſonment, thall be diſcharged out 
e of the Priſon where he ſhall be ſo detained, on filing Common 
* Bail ſigned by One of the Juſtices of this Court, w ithout giving 


A 


Notice to the Plaintiff or his Attorney.“ 


Es Chalk was now ſhewn : And the Queſtion was Whether the 


«© Rule and its Conſtruction, and the Practice of the Court. 4 


Lord MaxsF1EtL Þ—No Doubt, the Time runs from the 


Time of NoTICE 27 the Defendant's being in Cuſtody. 


Per Cur.— 


'RuLE MADE ABSOLUTE, for diſcharging 


the Defendant: out of Cuſtody. 


MzMonxnpun—The Debt was a large. One; upwards (it 


was ſaid) of 3000 J. And an Action was brought by the Plain- 
tiff, ſoon after this Motion, againſt his Attornes y Mr. Palmer, for 
his Neglect in omitting to char ge the Defendant within Time: 
Which Action was tried in C. B. about 24th or 25th June 1760; 


and 1 1500. Damages given againſt Mr. Palmer. 


Gray verſus Aſhton. 


HE Defendant having obtained a Judge's 8 upon the 
Terms (amongſt others) of“ pleading an iſſuable Plc „5 
| put in a Sham Demurrer. 


The Plaintiff's Attorney, looking upon this as a mere Evaſion: 
of the Judge's Order requiring the « pleading an uacle Plea, 
Higned Judgment ; luppohing that A SHAM Demurrer i is 2:97 an iſ- 


ſuable Plea. 


T he Defendant obtained a Rule 10 ſhew Cauſe why this "Jade. 
ment, which fthe Plaintiff's Attorney had ſigned, ſhould not be 
ſet atide. And Cauſe being now ſhewn ; It was prayed by the 
Counte! for the Plaintiff, that this Ru! le might be diſcharged 


With C3“. 
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Mich. Term 6 Geo. z. B. R. 


TE CouRT were of Opinion « that it ought to be ſo.” 


A Diſtin&ion was mnken by the Court, between a real and fair 


Bemurrer, and a SHAM One: The Former 7s an iſſuable Plea, 


within the Intent and Meaning of the Judge's Order ; The Lat- 
ter, is only an Evaſion of it. 


RULE DISCHARGED, with Coffs. 
Knox, Eſq; verſus Coſtello. 


a Judgment of theirs, athrming a Judgment in C. B. there, 
in an Addion of Debt for 1800/7. brought againſt Iilliam Knox 
by Chriftopher Fallon deceafed; and alſo affirming the Adjudication 


0. C. B. in Ireland, of Execution of the ſame Judgment upon 
Writs of Scire Facias iſſued out of the ſaid Court of C. B. in Ireland 
againſt the ſaid Rox, at the Suit of Edmond Coſtells and Edmond 


5 Fallon, ſurviving Executors of the laid Chr: Nopber Fallon. 


1 appears, upon the Return, That the original Attion was 


| brought 1 in C. B. in Ireland, by Chriſtopher Fallon; And that He 


recovered his Debt, and allo 1/7. 18s. 5 d. for Damages occaſione 
gelentionis debiti. That a Scire Facias quare executionem non iſſued, 


at the Suit of the ſaid Edmond Fallon and Edmond Coſtello, ſug- 
geſting“ that Chr! age er Fallon was dead, and that they were his 


« {ſurviving Executor That upon this Scire Facias, the De- 


fendant pleaded Payment: Which was found againſt Him, with 


AXPEAICS Damages. Whereupon it was adjudged, that they 

„(as his Executors) ſhould have Execution againſt Knox, for the 
« Debt and Damages aſoreſaid:“ And it was alſo adjudged, © That 
they do recover againſt the ſaid UV Allium Knox their Cojts and 
Expences df. ſaid, to Sixpence by the Jury aforeſaid in form 
a aforeſaid aſſeſſed; and 4% 7 17. 8d. for their Cofts and 
© Expences aforeſaid adjudged to them at their own Requeit, by 
the Court here, by way of Increaie according to the Form of 
the Statute in ſuch Caſe made and provided ; Which laid Coſts 


that the taid Edmond Hallen and Edmund Cgſtells have Execu- 
5 e. 


Only One of he Executors appeared to the Writ of Error in 
B. R. in Treland viz. Eamon Coftells ; who, alone, ſued out the 
Sire Facias Gare executionem non, in B. N. there: And yet that 


Court atfirmed the Judgment of C. B. for Both; and the adju- 
dication was that 30 TH iy ,0u1d recover. 


This" 


| Nov. 1765. 
Hs was a Writ or Error from B. R. in Teland, to reverſe 


and Damages, in the V hole, amount to 27 "1085. 24. And 
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15 Mich. Term 6 Geo. 3. B. R. 


_—_ 


This Cauſe came on to be argued upon Tueſday laſt ; but was 
then adjourned ; and now ſtood in the Paper again. 


Mr. Aſhurſ?, for the Plaintiff in Error, made theſe two Ob- 


jections — 


ol 


1ſt. The Court below have given Damages for Non-Payment 


of the Money: Whereas Damages can not be given in a Scire 


Facias. 1 Ro. Abr. 574. Letter P. pl. 6. © Ina Scire Facias, no 


« Damages ſhall be recovered.” 2 H. 6. 15. Nor could Coſts, till 


the Statute of 8, 9 W. 3. c. 11. © for the better preventing frivo- 
« Jous and vexatious Suits.” [V. Sect. 3.] He alſo cited 6 Mad. 
157. Fanſhaw v. Morriſon. Hil. 3 Ann. B. R. 


2d Objection — The Scire Facias quare Executianem non, in the 


King's Bench in Ireland is prayed by Edmund Coftell5, only; though 


the Writ of Error is brought againſt the π ¼⁰ Executors : And yet 
there is no Suggeſtion ** that Either of them 1s dead;” though | 


- Only One of them appears to its and N. the Scire Facias. 


The Caſe of Wee v. Turner in 1 Sir J. S. 233. is in ſome 


Degree applicable to the preſent. The Judgment was againſt 


Two; and was ſo deſcribed in the Writ of Error: But it was laid 


to be only ad grave damnum of One of them; though it did not 


appear, that the Other was dead. There it was determined that 
« Both Defendants ought to 70/7 in the Writ of Error.” Here, 


they ought Both of them to 4e joined. 


Mr. Wallace, contra, 100 "IRON the Jules in 0. B. 5 


Areland and allo the Judgment of Affirmance in B. R. there. 


He allowed the firſt Objection to be oof if well founded: _ 


and mentioned the Caſe of Henriques v. Dutch Weſt India Com- 


_ pany, in 2 ir J. . 807, 808. and in 2 Lord Raym. 1532. . 
where the Judgment was reverſed for the Damages. But He de- 
nied that Damages ære here given FoR He Delay of Execu- 
* The . tion: The Words are * only that He has been damaged and 
find © thut, “ put to Coſts.” The Damages are only 64. on a Debt of 18000. 


Knox did 
„ and the Judgment is © that the Plaintiffs recover their Cofts and 


the «fore Jixpences aforeſaid, to 64. by the Jury aſſeſſed; and for Increale 


ain Hebt of Colts and Charges 17/. and upward. 


mages {9 


as aforeſaid recovered IT Him by the aforeſaid Chriſio her Fallon by the ſaid Judgment in the 
ſaid ſeveral Writs of Scire Facias mentioned Sg: And that the ſaid Edmond Fallon 11 Edmond Co- 
/tells, by the Non- payment thereof, as Executors of the ſaid Chriſtopher Fallon, were DAMNIFIED 
AND PUT To Cosrs, to the Amount of Six | ence Sterling.“ 


*C 
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But if it ſhould be admitted“ that this is Damages for the 
%, Delay of Execution ;” yet the Judgment ought to be reverſed 


only for the 6 d. as was done in the Caſe of Henrigues and the 
Dutch Weſt India Company. 
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As to the 2d Objection No Caſe is cited in Proof of it. No 
Objection was made. It was the Plaintiff in Error's Fault, ot 
to bring in the Other Executor. However, One Executor alone 
may call upon the Plaintiff in Error, to aſſign Errors: And if the 
Judgment ſhall be affirmed as to One of them, it is and muſt be 
affirmed as a good Judgment with reſpect to Both of them. 
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Bur here, the Other Executor (Edmond Fallon) ſhall be in- 
tended to be dead. Henſloes Caſe 9 Co. 36. 6. e 
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Mr. Aſburſi, in Reply. The Judgment muſt be reverſed in 


tofo, if at all. 


The 6d. is as inadequate a Satisfaction for Coſts, as it is for 
Damages. IE ns 8 


Lord MANSFIELD was not in Court, 


Mir. Juſtice WIL Mor (after ſtating the Caſe particularly) 
ſaid © the Court ought to ſupport a Judgment recovered upon 
3% - Oo 


5 This Original] udgment was obtained ſo long ago as the twenty 
third Year of King G. 2. And the Plaintiffs below have not yet 
obtained the Effects of it. „ 


Ihe iſt Objection turns upon a Fact, which does not ſupport 
the Objection. To be ſure, Damages for Delay of Execution can 
not be given in a Scire Facias; nor could Cots, till the Statute of 
8, 9 W. 3. c.11.* And if this Caſe were fo, the Judgment might“ V. Sed. 3. 
be reverſed as to the 64. and affirmed as to the Ref, 
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But here, the being damnified and put to Coſts to the Amount 
„ of 64.” is only meant as a Foundation for the Coſts de incre- 
mento: And the Judgment is that the Plaintiffs ſhall recover 
* 17/. 145. 8 d. for their Cofts and Expences &c.“ 


The 2d Obicction is © That the Scire Facias quare Executi- 
conem non is brought by only One of theſe #309 Executors,” _ 


PART IV. Vor. III. 7e As 


* 
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Mich. Term 6 Geo. 3. B. R. 


— 


As to the Caſe of Brewer v. Turner, in Strange, cited by Mr. 
Aſpurſ. It may be right: For Both are there Plaintiffs, to re. 
verſe the Judgment. | 


But a Scire Facias quare Executionem non is only to bring the 
Plaintiff in Error in, to affign bis Errors. He comes in, upon it, 
and aſſigns his Errors. Therefore He waved any Objection, and 


admitted the One Executor to be ſufficient to call upon him 


merely to aſſign Errors. He might perhaps have moved to 
quaſh it: But as He did not challenge it, He has waved the Ob- 
jection to it; And We are not to preſume the Other Executor to 
be alive. 5 | 1 = 


No Caſe is cited to bind Us to reverſe this Judgment: And it 


can be attended with no Inconvenience, to affirm it. 


Mr. Juſtice YaTes allowed the Principle of the 1ſt Ob- 
jection ; but denied that the Fact ſupported it. Damages” may 
mean Coſts, The Fact is not, therefore, as it has been alledged, 


As to the 2d Objection—He was very clear, that the Judg- 


ment ought to be affirmed in toto. Mr. Aſburſt's Caſe cited from 


1 Sir J. S. 233. is not like 7his Caſe. Hacket v. Herne, in Car- 


thew 7. indeed is a Determination * that a Writ of Error by One 
* alone upon a Judgment againſt Two, is nat good.” But that 


is upon account of the Inconvenience that would ariſe from a 


_ perpetual Delay of the Execution, if Every Defendant might bring 


a Writ of Error by Himſelf. Now that Reaſon does not Bold, in 


the preſent Caſe, where theſe Executors are Defendants in Error, 
and not Plaintiffs, gn © : R 


M. Juſtice As rom declared Himſelf to be of the ſame 
Opinion. . ZVV 


Whereupon, by the unanimous Opinion of all Three, the 5 


JUDGMENT was AFFIRMED. 


Holcombe and Another ver/us Wade. 


JT was declared by Mr. J. Wilmot and Mr. .J. Yates (Lord 


| neral Rule of P. 15 C. 2. about the Neceſſity of an Attorney for 


Mansfield being abſent, and Mr. J. Alon ſilent) that the ge- 
the 


M.ich. Term 6 Geo. 3 B. R. | 179 3 


the Defendant being preſent,“ whenever a Perſon in Cuſtod gives 5 
een This Rule 
a Warrant of Attorney © TO CONFESS JUDGMENT, 18 confined forbids Bai- 
to Judgment in the particular Cauſe whereupon He is in Cuſ- 7 2 17 * 
tody ; and does not extend to Warrants of Attorney given ** to „ 
« confeſs Judgments in oTHER Actions.“ And this, they ſaid, take from any 


bas been ſo ſettled. [V. 2 Ld. Raym. 797. Finn v. Hutchinſon : page. | 


Where it is ſettled ; and the Reaſon of the Rule is given.]  tedyby Are, 


5 SY any War- 
rant to acknowledge a Judgment, but in the Preſence of an Attorney for the Defendant. 


Harvey verſus Peake. 


AR. Cox, on Behalf of the Defendant, had moved on Tueſday 
the 19th Inſtant, in Arreſt of Judgment: And one of his 
Objections was to the Manner of joining Iſſue. For that this 
lſſue was joined (or rather not joined) in theſe Words“ Et præ- 
„ diftus A. P. ſimiliter; which was a Repetition of the fame 
Name (v7z. that of the Defendant;) inſtead of ſaying, © Et pre- 
dict. the Plamtiff familiter'; So that, in Effect, the Party has 
joined Iflue with Himſelf. 5 7 . 


e Lord MANSFIELD adviſed Mr. Cox to drop this Objec- 
tion to the want of joining Iſſue; and to rely on his other Ob- 
jections in Arreſt of Judgment. : rd 


However, Mr. Serjeant Fofter now renewed it; obſerving that 
this was the Plaintiff s own Miſtake; and not the Defendant's: 

And he cited Comyns 376. Walker v. Leſter, and 2 Sir F. S. 1117, 
Heath v. Walker, to prove it fatal. N 5 


But the Three Judges (Lord Mangfeld being now abſent) ovee- 


ruled it, upon 


Mur. Juſtice WIL MO's rehearſing the Caſe of Probyn v. 

Cburchman, M. 5 G. 2. B. R: (Which I took the Liberty of 

mentioning to have been /ince confirmed by a later One of Cleaver 
Jordan, Mich. 7 G. 2. 1733. B. R.) e 


The Rur for ſhewing Cauſe why the Judgment 
| ſhould not be arreſted, was DISCHARGED. 


N. B. That Lord Chief Juſtice Lee (then only Mr. Juſtice Lee) 
did, in both the laſt-mentioned Caſes, cite another Caſe, of Rau- 
bone v. Hickman, in P. 9 G. 1. in this Court: Which was Debt 
upon Bond; and the Defendant pleaded *©* ſoluit ad diem, et hoc 

petit quod inquiratur per patriam. The Plaintiff ſaid, Er 2 

Gs - 3 | = | | 46 ict. 
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Ss « 71;. the Defendant finihiter.” This was moved in Arreſt of 


Judgment: But the Objection was over-ruled ; and Judgment 
affirmed. 


Zouch, ex dimiſſ. Abbot and Hallet, ver/zs Parſons, 


His wat a ſpecial Caſe in Ejectment: And the Queſtion 
was Whether an InFanT's Conveyance by Leaſe and 
« Releaſe was abſolutely voip, or only voip ABLE.“ : 


This Cauſe had been twice tried. Upon the firſt Trial, an in- 
complete Caſe had been drawn up and agreed upon; which ha- 
ving been argued on Friday 17th June 1703) by Mr. Serjeant 
Glynn for the Plaintiff, and Mr. Dunning for the Defendant, 
Loxp MANSFIELD then obſerved, that many Circumſtances were 
neceſſary to be known, beſides thoſe contained in the Caſe as it 
then ſtood ; which was not ſufhciently ſtated, to come at the 
Merits: And if the Parties could not agree upon the Facts, the 
Cauſe mult be tried over again, and thoſe Facts aſcertained. It 
was therefore adjourned at that Time, in order for the neceſfary 
Facts and Circumſtances to be more completely ſtated : And, the 
Parties not agreeing them, a ſecond Trial became requiſite. 


It was tried this ſecond Time, at the Lent Aſſizes 1764 for 
Somerſet/hire, before Mr. Juſtice Yates; when a Verdict was 
found for the Plaintiff, ſubject to the Opinion of this Court, upon 
the following Caſe. re | „„ 


Special Caſe. John Bicknell, being ſeiſed in Fee of the Meſſu- 
age and Lands in the Declaration mentioned, by Indenture of 
Leaſe and Releaſe dated 24th March 1750 and 25th March 1751, 
conveyed the Premiſſes to William Cook and his Heirs, by Way 
of Mortgage, for ſecuring the Repayment of 280/. William Cook 
_ afterwards died, leaving John Lamb Cook, AN INFANT, Bis eldeſt 
Son and Heir at Law; and alſo leaving his Widow Elizabeth 
| Cook and the ſaid Fohn Lamb Cook his Joint-Executors and reſi- 
Ee os 


John Bicknell, the Mortgagor, afterwards brought the Title- 
Deeds of the Premiſſes to One Mr. John Williams an Attorney, 
and defired Him to procure the Sum of 400. upon the ſame 
Security; in order to pay off the ſaid Mortgage to the Cooks, and 
for other Purpoſes. Williams applied to the Leſſors of the Plain- 
tiff, who agreed to advance the ſame: And by Indentures of 
Leaſe and Releaſe bearing Date reſpectively on the 29th and zoth 


of 


Nich. Term 6 Geo. ; . 


1793 


of of June 1701, d the ſaid John Lamb Cook (then bein an 
Tajant of between 16 K 17 Years of Age) and the faid Elrzaberh 
Coo, of the iſt Part; the ſaid John Bicknell, of the 2d Part; and 
the faid Henry Abbott and Catharine Hallett, (Leſſors of the 
Plaintitt ) of the zd Part; the ſaid 7% Lamb Cook and Elizabeth 
C, in Conſideration of the Sum of 280. in the faid Releaſe 
mentioned to be to them paid by the Leſſors of the Plaintiff, 
granted and releaſed, and the faid oσ Bicknell, as well for the 
Conſideration aforeſaid, as for the a Sum of 120. to Him 
mentioned to be paid by the ſaid Leſiors of the Plaintiff, granted 
ratified and confirmed the ſaid Premiſſes to the ſaid Abbott and 


Hallett, and their Heirs, To hold to Them their Heirs and A(- 
ligns for ever, 0 


The aid Mr. Williams, ak He drew the laſt mentioned Mort 


gage-Deed, apprehended that the whole principal Sum of 2800. 
continued due to the Repreſentatives of the ſaid Villiam Cook, 
upon his ſaid Mortgage; and therefore expreſſed that Sum to be 
the Conlideration paid to Them: But, in Fact, the Sum of 100 /. 


only principal Money, and 91. for Intereſt, then remained due 


thereon ; the ſaid William Cook having been paid the other 180/. 


in his Life-time ; And accordingly, at the Time of the Execu- 
tion of the ſaid laſt mentioned Indentures of Leaſe and Releaſe, 


Elizabeth Cook received 1091. being the Principal and Intereſt 


then remaining due to her Son and Her as Repreſentatives of her 


late Huſband, upon his Mortgage; And the Reſidue of the Sum 
of 400 J. was received by the laid John Bicknell from tho Leſſors 


of 5 Plaintiff. 


The ſaid Yohn Bicknell continoed 3 in Poſſeſſion of the Premiiliks 
from the Time of his Conveyance thereof to the ſaid Milliam Cook, 


until the Year 1756; when He conveyed the Premiſſes, by way 
of Mortgage for 2001. to One Thomas Thorne, for a Term of 


Years, who in March 1762 aſſigned the ſaid Te:m to the Defen- 


dant Henry Parſons, in Conſideration of the Sum of 228 J. in the 


aid Deed of Atiignment mentioned to be the Principal, Intereſt 


and Coſts then due from Bicknell to the ſaid Thorne : But before 
the Affignment to the Defendant, Mr. Williams, then being At- 


torney for the Leſſors of the Plaintiff, gave the Defendant Notice 


of the Mortgage made to William Cook, and of the Attgnment of 
it to the Leſſors of the Plaintiff. 


On the 27th Day of e . two TO before the Day 
of holding the Aſſizes at Taunton, the ſaid John Lamb Cook made 


an Entry, on the Premiſes, in order to avo:d bis ſaid Leaſe and 
Releaſe to the Leſlors of the Plaintiff. 
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The Queſtion is © Whether the Leflors of the Plaintiff are 


c jntitled to recover the Premiſſes.“ 


This new Caſe was argued on Friday the 8th of this Month, 
by Mr. Serjeant Glynn, for the Plaintif, in ſupport of the In⸗ 
fant's Leaſe and Releaſe; and Mr. Dunning, for the Defendant, 
who inſiſted upon their being abſolutely void. 


Mr. Serjeant Glynn Urged, that Infancy is a perſonal Privi- 
lege; and that the Infant h/, can avail Himſelf of his Infancy: 
No other Perſon can do ſo. He cited Mhittingbam's Caſe 8 Co. 
43. As an Authority for Him ; though he owned that this Caſe 
is not quite concluſive, as it is confined to Feoffments. Yet it 
ſhews, that Privies in Eſtate (as Joint-tenants,) and Privies in 

Law (as Lords by Eſcheat,) ſhall not take Benefit of Infancy of 
Another. And this Doctrine, He ſaid, applies to ALL OTHER 
 Conveyances whatſoever. 


If the Infant does not object, it is good againſt all the World. 


He cited Co. Litt. 377. Co. Litt. 51. Bacon on Uſes, 35 5. and 


| he added, that the Doctrine is clearly ſtated in Humphreſton's Caſe 


in 2 Leon. 216, 218. and Moore 10 5: S. C. (there called Lane v. 


v. s. C. in the 7th Point of it.* 
3 Spe 7t 


Owen 64. 


Pyer 337. a. It is not a NULL Agreement; becauſe the Perſon of full Age i is 


= 1 And. ound: The Choice of ſtanding to it, or not agreeing to it, 18 not 


reci iprocal. 


ee Fohn Lamb Cook's Act was good at the Time; and 


hands good: And the Plaintiff has a | good Title to recover no. 


The great Point to be attended to, is the Brxrrir of the 


Inſant. 


In the Caſe of an Infant's making a Leaſe without reſerving 8 


Rent, it muſt therefore be void. But a Leaſe made merely in 


order to bring an Ejeament, 18 good: F or, there the Infant is 


not prejudiced. 
Here, the Infant is not, can not be prejudiced. 


The Mother alone, being Joint-Executor with Him, had a 


Right to receive the Money, and give a Diſcharge for it : And 


after it was received, the Infant was only a Truſtee. 


There- 


by 


ti 
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Therefore even with Regard to the Jnfun?, it is not a void Act; 
but only vordable. 


Mr. Dunning, for the Defendant, the ſecond Mortgagee, 
agreed that both the firſt and ſecond Mortgagec were equally in- 


titled to F avour; and that therefore g of Law mut 
e 


This is not a Caſe, He ſaid, where the Court of Chancery 
would have compelled the Infant to do what He has done. 


The Serjeant's Propoſition i is „ That the Infant's Act is good, 
te fill diſſented to by Him, when He comes of Age.“ But I ſay, 
that his Diſſent ſhall have a Retfreſpecte It reſcinds his Act, and 
makes it void ab initio. And He may avoid it at any Time; either 
at the Inſtant He comes of Age, or earlier. It was formerly A 


Doubt, Whether a Dum fuit mfra etatem | would lie, after the 
Infant's coming of Age. | 


He argued that this Conveyance by Leaſe an Releaſe was ab- 
ſolutely void. A Feoffment and Livery of Seiſin perſonally and 


actually given by the Infant, was the only Method that could have 
made it only voidable. 5 


A defeaſible Eſtate i is not oh Effect of every Sort of Convey- 
ance. (And here He went into deep and ancient Law concerning 
the different Sorts of Conveyances, and the different Operations 
of them. 29 He cited Bro. Abr. Title Coverture and Infancy, pl. 1: V. ante, 
Where it is ſaid © that a Feoffment and Livery made by ha In- 3 714 
( fant Himſelf, and not by 3 is voldable, and not void : 
70 Nota Drverſu tie.” 26 H. 8. 2. 


0 Whittingham's Caſe, 8 Co. recognizes the Difference between 
perſonal Delivery of Seiſin, and a Delivery of it by Letter of At- 
torney. (See pa. 45. a.) The Delivery alone is the Foundation of 
the voidable Eſtate : And the Reaſoning cannot therefore be ap- 


plied to any other Sort of Conveyance than a Conveyance by 
Livery. 


| He cited a Caſe of the Deng ad Coheireſſes of One = # 

Frevil, in (9 H. 6, fo. 6. pl. 14.) and argued from it, that a 
Feoffment by an Infant, without Livery of Seiſin aZually and 
perſonally given by Him, is raved; mongh a voidable Eſtate paſſes 
by his n Livery, 2 


And 
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And an Infant's dene Livery will create a voidable Eſtate, 
whatever Age the Infant be of. Therefore though an Infant; 
actual perſonal Livery be good, till avoided ; yet it is otherwiſe, 
where his Livery is not perſonal. 


The Diſtinction I have taken is clear and common; and is laid 
down! in expreſs Terms in Finchs Law, £16. 2. pa. 102. [qu. 
Where: For it is not in p. 102. ] : 


In 26 A. 8. od 2. Fitz- Herbert ſaid, that an Infant may plead 


that he did not grant by the Deed,” notwithſtanding that it be 


ſealed by Him ; Becauſe nothing paſſed. And if the infant had 
made Livery of Seiſin at the Door of the Church, Peradventure 


this might change the Caſe. As if he gives Goods, and delivers 
them Himltelt, he ſhall not have a Writ of Treſpaſs ; no mor: 


than an Aſſiſe, when he makes Livery and Seiſin Himſelf: But it 
he makes a Letter of Attorney, it is otherwiſe. And this Dij- 


Jerence was granted by all the Court. 


Brooke adds, at the End of his Abridgment of this Caſe i in B/. 
Abr. Title Coverture and Infancy, pl. 1. Et fic vide que Li- 


very dun fait dun enfant neſt Jempie al Livery de terre ou biens 
"BR her luy.” | | 


Vet I own, that ol; 12. of the flops Title ſeems contradiQory: 
And it is copied into F. N. B. Title © Dum ſuit injra atatem.” 
(V. New Edition pa. 426. in Margine.) Here, indeed, the Li- 
very of the Deed and the Livery of the Land are confounded. But 
the Year-Book (upon looking into it) appears to be milrecited: 
And ſuch a Queſtion could not ariſe. In Cro. Car. 103, Sir Thi- | 


mas Holt v. Sambach, The Infant's Grant was agreed to be void 
as to the Remainder. And in Thompſoi! v. Leach, 3 Mod. 301. 


and Carth. 435. S. C. It was holden “ that a Surrender made 
& PF an Idiot or by an Infant is void ab initio; and that any 
«« Perſon may take Advantage of it. 


1 Surrender by an Infant cannot be by. Deed, but is abſelutely 


void. Lloyd v. Gregory, Cro. Car. 502; 1 Ro. Abr. 728. 


The Caſe of Thompſon v. . is the fulleſt reported in 3 Mod. 


301: And there, an Infant's Surrender was conſidered as ab/c- 


Jutely « void. A clear Diſtinction was alſo taken between the Deed 


7{felf of an Infant, (the Form of it,) and the Operation of the 
Deed: And it was determined, that All Deeds by Infants, and 


all Surrenders by Infants, are void ab OD. 


4 


W 
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It is only Feoffments with actual perſonal Livery, that are vorn- 
ABLE only. Bro. Abr. Title Coverture and Infancy, pl. 40. re- 
ferring to 34 Afze, pl. 10. ſays © Tenetur (lerement, que Releaſe 
« denfant de tout le droit en terre de que il ne fuit unques ſeifie, eff 
« vii &: Mes aliter dicitur dun Feoffment. Le Reaſon del di- 
« oor/itre ſemble per reaſon del livery del terre. Ceo neft que void- 

able; et lauter oft void. 


A 


Therefore an Infant's ReLEAsr is voip, not voidable only. 


Lord Coꝶe had not conſidered this Subject, or at leaſt not ex- 
preſſed Himſelf upon it, with his uſual Accuracy. In 1 Toft. 51.6. 
and in 247. 6. He does not diſtinguiſh between the different Con- 
veyances: And He makes Entry equivalent to Livery. So, in 

2 Iuſt. 673, on the Statute of 27 H. 8. c. 16. concerning Inrol- 
ments of Bargains and Contracts He plainly conſidered the Deed 
as abſolutely void “ If an Infant bargain and ſell Lands which 

are in the Realty by Deed indented and inrolled, He may avoid 
it when He will: For the Deed was of no Effect to raiſe an 

« Uſe Tc.” So in 1 Inf. 45. b. (for want of conſidering the 
different Forms of Conveyances—) he is not accurate. 5 


In the Caſe of James, ex dim}. Aubrey, v. Fenkins, Tr. 31 G. 

2. C. B. A Leaſe by Tenant for Life was holden voidable only, 
where the Leaſe for Lives was made by Livery. Therefore Lord 
(oe mult be underſtood of /uch Conveyance as operate By LIi- 
VERY. | pon 15 


As to Infant's Leaſes— The Benefit of the Infant is conſidered. 
His Leaſes are good, if a Rent is reſerved upon them. But this 
Exception ariſes from Necęſſity; like Contracts for Meat Sc. He 
can not occupy his Lands Himſelf: Therefore it is neceſſary to 
validate his Leaſes reſerving Rent. But this Exception extends 
to no other Caſe. | 1 5 : 


And it is juſt the ſame, whether the Infant be fix Years of Age, 
or ſixteen: There is no Line drawn between the different Ages 
VV . N f 


The Legiſlature have recognized the Law to have been as I ſay. 
And the Act of 7 G. 2. c. 19. rectifies the Inconvenience, in , He mani. 
one Reſpect, as to Infant-Mortgagees. HY Rely —_ 
An Infant's Conveyance by Leaſe and Releaſe is abſolutely void. . 

The Deeds are ſub/tantially bad; Though ** Non eff Factum can 
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not be pleaded to them. This Conveys: ice never conveyed any 
Intereſt; whatſoever : And the Plaintiff can neither hve Judgment 


for his Term, nor even for Damages; by reaſon of the Retroſped. 


Mr. Serjeant Glynn, in Reply—,-premiſed; that the Court di 


not mean to introduce a New Caſe, upon the ſeond Trial: They 


only meant to take the Matter up, as the Facts ſtood and ap- 


peared at the Time of the ſirſt Trial, when they were acteCtively 


ſtated to the Court. 
T his Conveya nce was good till the Infant avoided it. 


As to Dum ſuit mimfra wtatem—What Mr. Dunning ſays is not 
inconſiſtent with what I have urged. 


But there i is no Caſe to ſupport his Doctrine of a Ret treſpect, a- 
He has laid it down. 


As to the Cao from Bro. Abr. I. does not follow that 


all other Acts of an Infant are void.“ 


The Entry (upon an Exchange) is not analogous to Livery and 


Seilin: An Entry upon an Exchange does not make a Diſconti- 


nuance. 


Partitions by Infants are only voidable, not void. 

So, Leaſes by Infants without reſerving Rent. 

The Law only prevents the Infant from being injured. 

As to the Grant of an Infant—He may conſider it as a woid- 


able Act: But it is not a Nulli). And the Term “ voy” 


means only Un ſeveral of the Caſes e * that the Infant way 
avoid it. 


As to the Caſe of Thompſon v. Leach The Perſon who was to 


avoid the Act was the Heir of the Perſon who did the Act. 


A Releaſe of a Right differs from Releaſes which convey Intereſt | 


No 8 has a Right to 45 a that John Lamb Cook” s Con- 


8 veyance was a void One.“ 


The Act of 1 3 by Mr. Der tries not 


recognize the Law to have been as He ſuppoſes. 


Curia adviſare vult. 


Lord 


OT n | 8 


*. 
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Lord MaxsFIELD, after ſt:ting the Caſe minutely, now 
delivered the Reſolution of the Court to the following Effect. 


The Merits of this Cauſe turn upon two 5 Queſtions ; ; 
Iſt. Whether this Conveyance is good, and binds the Infant ; 
-dly. If it does not bind the Infant, Whether the Dofendant 
can take Advan rage of the Infancy, and on that Account object 
to it. 


As to the Firſt—Miſerable muſt the Condition of Minor; be; 1. General 
excluded from the Society and Commerce of the World; deprived gs 2 885 
of Neceſſaries, Education, Employment, and many Advantages; 
if they could do e binding Acts. Great Inconvenience mult ariſe 
to Others, if they were bound by no Act. The Law therefore, at 
the ſame Time that it protects their Imbecillity and Indiſcretion 
from Injury through their own Imprudence, enables them to do 
binding Acts, for their own Benefit ; and, without Prejudice to 
themſelyes, for the Benefit of Others. 


To mention a ute or two; the Reaſons of hich are appli- | 
cable to the Preſent Caſe. — 


If an infa does a 81 Act Which He ought to do, which 
He was compellable to do, it ſhall bind him: As if He makes 
equal Partition; if He pays Rent; if He admits a Copyholder, upon 
a Surrender. But there is no Occaſion to enumerate Inſtances : 
The Authorities are expreſs; and the Reaſon, deciſive—** Gene- 
| © rally, whatſoever an Infant is bound to do by Law, the fame _ 
„ ſhall bind him, albeit He doth it without Suit of Law.“ oy 8 
The 2d Reſolution in Conny's Cale, + hs 44 That although the t 9 Co. 85. b. 
Infant in the Caſe at Bar was not compellable to attorn, becauſe 
t the Manor was not conveyed by Fine; yet, becauſe by a Mean, | 
_ « He was compellable to attorn, ſeilicct if a Fine had been = 
« levied, the Attornment was good.” Forteſcue lays it down 
larger, 18 H. 6. fo. 2. a.—* He did but that which He ought to 
© do: Therefore the Attornment is ou: Or 


« The Attornment of i an Tuba to a Grant by Deed is good; 
« becauſe it is a lawful Act. Albeit He be not, upon that Grant 
3 85 by Deed, compellable to attorn.” Co. Litt. 315. a. The Rea- 
ſon is manifet—A right and /awful Act is not within the Reaſon 
of the Privilege; which is given, to protect Infants from Wrong. 
_ His being compellable by any Mean, or in any Way to do it, 
Proves the Act to be ſubſtantially what He ought to do, | 


In 


— 


1802 


Mich. Term 5 Geo. 2. B. R. 


— ̃ ̃ ͤ — ctw — — — — —— —— 
DD DET .. ̃ ⁵7—5H—— . ˙———— > - 
— — — - - — — — 


—— 


In the Caſe of Holt v. ard The Infant's being compellable 
by the Ecclęſiaſtical Court would have anſwered the Objection 
made there, as much as her being compellable by the Common 
Law: Therefore Civilians were heard. 


To what End ſhould the Law permit a Minor to avoid an 
Act, which, in any Way, through any Mean, by any Juriſdiction, 
He might be compelled to do over again, after it was undone ? 
It would be aſſiſting him to vex and injure Ozhers, without the 


leaſt Benefit to Hime tf. 


Another Rule, which may be collected from the Books, is 
* That the Acts of an Infant, which do at touch his Intereſ}, 
but take Effect from an Authority which He is 7rufted to exer- 
« ciſe, are binding“: As, where an Infant-Patron preſents ; an 
Infant-Executor duly receives and acquits, pays and adminiſters 


the Aſſets; an Infant-Head of a Corporation joins in Corporate- 


Acts; an Infant-Officer does the Duty of an Office which He 
may hold. 


A third Rule deducible from the Nature of the Privilege, 


which 1s given as a She'd, and not as a Sword, is“ That it never 


„ ſhall Ke turned into an offenſive Weapon of Fraud or Injuſtice.“ 
As where Tenant for Life and Infant in Remainder levied a Fine, 


— The Infant reverſed the Fine, as to Himſelf, for the Inheri- 
tance, for Nonage: Yet He ſhall be bound by his Aſſent to the 


Fine and joining in it, not to enter for the Forfeiture. And the 


Fine was held good, as to the Eftate of Tenant for Life ; and re- 
verſed guoad the Infant 981. Tiger v. Ruſſel, 2 Leon. 108. Cro. 


Elis. 124. . 


To ſee 8 the: Readon of theſe Rules are applicable 1 in 
the preſent Caſe, it is neceſſary to aſcertain what 1 is in Truth the 
Nature of this Tranſaction. 


Part of the Perſonal Eſtate of Malliam Cook conſiſted of 109“. 


due from John Bucknell, ſecured by a Mortgage in Fee. His 


Widow and Infant-Son were joint Executors, and reſiduary Le- 
gatees; and as ſuch, intitled to this Money. The Fee which de- 
ended to the Son was merely as a Pledge for the Money : Be- 


des the Money, the Infant had no beneficial Intereſt in the Land 


whatſoever. Upon Payment, He was bound to CONVEY, as the 
Mortgagor thould direct. 


Conveying is no more than delivering up a Security when it is 
ſatisfied. The Money here was 5 to the proper Hand. 
2 5 SGH] An 
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An Adult, under the ſame Circumſtances, would have been 
guilty of a Breach of Truſt; if He had refuſed : He would have 
deen compelled to do it, and would have been condemned in 
Coſts for refuſing. 


By Act of Parliament 7 Ann.* the Infant was compellable to- Fe e. 192 
do it, during his Minority. 92 


It is much fronger here, That the Money was paid by the 
A Plaintiffs ; who, upon the Faith of this Conveyance, and the 

Title-Deeds produced by Biekne!l the Merten, advanced more 
Money: 


The whole bentficial Efate belonged to Bicknell, after paying 
the 109/. The Infant's Conveyance was Matter of Form, and in 
the Nature of an Authority, executed by Bicknell's Direction, in 


_ Favour of a third Perſon who ventured his Money upon the Faith 
= s 


It would be iniquitous in the en to avoid it: It would be 
unjuſt, to ſet up the Privilege, to make an innocent Man loſe his 
Money, circumvented by his Confidence in the Infant's Con- 

currence. | 


But it could not even have that Effect. It would be nugatory, 
and without any Effect. For if it was avoided, He muſt make 

the ſame Conveyance over again: He would be compelled to do it, 
A Conveyance to the Defendant would be a Breach of Truſt. 


By the Caſe ſtated upon the * fel Trial, it did not 1 the Be- 
that "ihe Infant's Conveyance was a right Act; ſuch as He ought, ee 
and was compellable to do. The Court then ordered a New 

Trial, to get a more correct State of the Caſe, 


pg the 1 Trial, it now comes out clear, That the In- 
tant was expreſsly a Truſtee for the Plaintiffs. He was paid by 
Them : Upon the Faith of the Fee mas. þ in Him, They advanced 
more Money. . 


Ir the Fee was in a Stranger, the Plaintiff have the prior 
Equity. Ir Thorne had been prior; His letting the Mortgagor 
have the Title-Deeds, might be ſufficient to en Him. And 
the Defendant had expreſs Notice. 


There can be no Doubt that the Infant was 5 compellable to do 
what He has done. 


Nr YorrHb———3E. : Upon 


a 4«* 


4 
N 
; 
4 
$ l 
3 
4 
"i 
4 
- 
29 
'_ 
17 
1 
a 
Rs 
* 
1 
pA, 
49 
363 
1 
1 
1 : 
1 
” = 
| 
* 
+ 
Mp 
1 
1 
1 
KS 
1 
27 
# 
+] 
1 
Th l 
'M 
1 
1 
Is. 
1 
1 
'F 
138 
: 
i 
1 
1 
"20 
- 
: 
14 
I 
6 
1 
io 
Wh |. 
1 
at 21 
» 
1 
* 
: ol 
1 : 
| [: 
' Þ 
. 
Wh 
1. 
y : 
1 
7 
N 
# 
\/ 
nM 
8 
„ 
my! 
: « o 
an! 
, 
1 
hi : 
1 
0 ? 
4. 
ö þ 
bi 
pls, 
Ll | 
: : 
48 
4 4 
HS 
N. , 
| | 
il } 
ſt 
we! 
173 
Th: 
4x! 
"nl 
i 7 
38 
1.9 
3 
1 


1 We IIS 4 0 


* ts. PEI I" = 
* —_— * 08 r E ˙ 1 ** * 


1804 


Mich. Term 6 Geo. 3. B. R 


— 


Upon the firſt Queſtion, We are All of Opinion; * That this 
* Conveyance: binds the Infant.” 


But ſuppoſing it not binding againſt him, or thoſe who may 


ſtand in his Place— 


2d. General 


Queſton. 


The ſecond Queſtion is, Whether the Defendant can fake 
„% Advantage of the Infancy; and, on ht Account, Mee to 


* the. e 


This depends upon two Points; ſt. „Whether this Convey- 
« ance be void; or voidable only“: 2dly. If yoidable only, 
« Whether the Infant, by his yy before the Aſſizes, had ab- 
« ſolutely avoided it. 


111 is not ſettled, what is ae true Ground upon which an In- 


fant's Deed is voidable only : . Whether * the Solemnity of the In- 


« frument is ſufficient”; or © it depends upon the Semblance of 
« Benefit to the In fant, from 8 Matter of the Deed 885 the 


CL Face of it. 


It. Point 
of the ſe 
- cond Gene- 
ral Queſton. 
-+ Sect. 12. 


As to the firſt, the Solemmity of the Inftrument—We think the 


Law is, as laid down by Perkins, That All fuch Gifts, Grants 


„ or Deeds made by Infants, which do 0 take Effect by De/- 
„ very of his Hand, are void: But all Gitts, Grants or Deeds 


* made by Infants, by Matter in Deed or in Writing, which 4 


« take Effect by Delivery of his Hand, are voidable, by Himſelf, 


by his Heirs, and by thoſe who have his Eſtate.” The Words 


and. exclude Letters of arne or Deeds which delegate a a mere 


% iich do take Effect” are an Eſſential Part of the Definition; 


Power and convey 7 Intereſt. 


In Bro. Abr. Title « Dum fuit infra Mtatem pl. I. cohich 


cites 46 Edw. 3. 34.) It is noted © that a Dum uit imfra tate 
was admitted to lie of a Rent: And yet, by ſome, the Grant 


0 him an Infant, holds equally as to Both. 


„of an Infant was void and not voidable.” But (ſays the Book) 
it is 2 ſo: For then this Action would not lie. And beſides, 
00 the Delivery of a Deed can not be void; but only vaidabie,” _ 


There is no 8 in this Reſpect, between a Feafiment, 


and Deeds which convey an Intereſt. The Reaſon | is the tame. 


The Delivery of the Deed muſt be in the Preſence of Witneſſes, 
as much as the Livery of Seiſin. The Ceremony is as ſolemn. The 
Preſumption „that the Witneſſes would not atteſt, if they ſaw 


Littc- 


„ 
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Littleton, who writes with great Accuracy and Preciſion, puts 
them both upon the ſame Foot. He fays * If before the Age * seg. 259. 
« of 21, any Deed or Feoffment, Grant, Releaſe, Confirmation, 


« Obligation or other Writing be made by any of them &c; All 
| « ſerve for Nothing, and may be avoided.” 


In 2 Toft. 673. a Bargain and Sale inrolled by an Infant i is de- 
nied to be Matter of Record which the Infant muſt avoid durin 


8 
bis Minority : But the Book fays, “ He 8 avoid it, when He 
* will. 


An Infant, or They Who ſtand in his Place; can not lead | 
« Non eft factum, and give the Infancy in Evidence; but The 
| muſt plead the Infancy ſpectrally, to avoid the Deed : And that 
| Plea avoids it, by Relation back to the Delivery. The Reaſon 


of this is, bares it has an Operation from the Delivery; and 
not becauſe it has the Form of a Deed. 


The Deed of a Feme-Covert has the For orm : But She may y plead i 
6 Neon eſt factun” ; becauſe it has 10 9 — 


The Diſtinction Pete een the Deeds of Fade and of 
Iifants, 1s . The firſt, are void; ; the ſecond voidable. 


85 Perkins, SeR. 1 54. * ſays Andi it is to be known, that a Deed * Title, 

cannot have and take Effect at every Delivery, as a Deed : For, Faites; pa. 
if the firſt Delivery take any Effect, the ſecond is void—. As 3 

« in Caſe an Infant make a Deed, and deliver the ſame as his 


4 


Deed &c; and afterwards, when He comes of full Age, deli- 
« vers it again as his Deed; this ſecond Delivery is void. But 


if a married Woman deliver a Bond unto me, or other Writin 


By 
ee as her Deed; this Delivery is merely void: And therefore, if 
« after the Death of her Huſband, She, being fingle, deliver the 
«© ſame again unto me, as her Deed; the ſecond Delivery: is go 


and ee, ual.” 


« 


1 Two Objections were made at the Kar, to this Propoſition ; ; at 
| left, in its Extent. 1ſt. That Leaſes by an Infant, by Deed, 
upon which 0 Rent is reſerved, are abſolutely vid: Therefore 
the Criterion, „ Whether the Deed is void or voidable, does 
not depend upon the Delivery; but upon the Matter and Con- 
lente Whether it may poitibly be for the Infant's Benefit.” 


2dly. A Surrender by an Infant, by Deed, is ab/olutely void. 
Therefore all Deeds are not voidable only. 


As 
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As to the Firſt There are many Obiter Sayings; but there i; 
no ſufficient Authority, clearly to outweigh the Reaſons againſt 
this Poſition: I can not find a Caſe adjudged ng upon this 
Ground. What looks the likeſt to an Authority, is the Opi— 
nion of Wray and Southcote againſt Gawdy, in Humphreſton's 

* V. alſo Caſe, 16 Eliz. Moore 105 and 2 Leon. 216:* But there, the Judg- 
5 85 ” ment was upon the Rzght and Merits of the Caſe, and not upon 
Ns be the Point of the Leaſe. The Queſtion, as to the Leaſe, aroſe 
Dyer 337. a. upon the fictitious Leaſe to try the Infant Leſſor of the Plaintiff's 
ee 45. Fils Ejectment- The Two (Wray and Southcote) held © that, 
no Rent being reſerved, there was no Semblance of Benefit to the 
Infant. Whereas, in Truth, it was greatly for his Benefit. 
The Objection was turning his own Privilege of Infancy againſt 
Him, to bar his recovering. Beſides, the Leaſe was by Parol. 


But Reaſon ſoon prevailed; And it has been long ſettled, 
« That an Infant may make a Leaſe, without Rent, to try his 
« Title.” Very prejudicial Leaſes may be made; though a no- 
minal Rent be reſerved : And there may be moſt beneficial Con- 
ſiderations for a Leaſe though 20 Rent be reſerved. 


What ſeems deciſive is, © that the Lefee can, in no Caſe, 
<< avoid the Leaſe, on account of the Infancy of the Leſſor:“ 


which ſhews it no to be void, but voidable only. And it is better 


for Infants, that they ſhould have an Election. 


Lon „ As to the Second—The Authority of I Lhyd v. Gregory was 
reported in cited: And Sayings arguendo, in + Thompſon v. Leach. 


and 495, Title“ Surrender,” Letter F. pl. 7. and in 1 Ro. Abr. 728. Title“ Enfants,“ Letter B. 


pl. 2. and 3. I 3 Lev. 284. 2 Ventr. 198, 199. 3 Mod. 296, 301. 2 Salk, 618. Par. i- 
ament Caſes 150. 1 Shower 296. Comberb. 438, 468. Carthew. 211, 435. Equity Caſe: 
Abridged, pa. 278. pl. 3. 3 Salk. 300. 12 Mod. 173. and Holt 357, 623. TE 


The Caſe of Lloyd v. Gregory was determined upon the ſpecial 


Verdict, by three judges ; of whom, Sir Milliam Jones and Croke 


vere Two. 


Sir William Jones reports, “ that the ſecond Leaſe being void, 
© made an End of the Queſtion; and that the Judges gave no 
« Opinion upon the other Points.” 


© Cro. je. The Note in Croke* does not ſay a Word of the only Ground 
Sor of the Judgment; but rather ſuppoſes the ſecond Leaſe good, by 
arguing, © that there being no Increaſe of Term, or Diminution 

„ of Rent, it had no Semblance of Benefit.” Crote's Note might 

— — — — 


— 
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be confounded with what paſſed upon the Trial at Bar: For 
Roll ſtates Sayings to that Effect upon the Trial at Bar. 1 Ro. 
Abr. 728. 1 1. 


—— 


But Sir William Jones is certainly right: For the Lond: Leaſe 
was void. And no Surrender, expreſs or implied, in order to, or 
in Conſideration of a new Leaſe, would bind; if the new Leaſe 


is abſolutely void: For, the Cauſe, Ground, and Condition of 
the Surrender fails. 


In J hompſon v. Leach, (which was a moſt favourable Caſe for 
the Plaintiff,) much is ſaid, in Argument, “to prove the Sur- 
« render of an Infant or Lunatic to be void;”. to get rid of ſome 
Doctrine laid down in Whittingham's Caſe, f that the Remain- +8 Co. 43. 
« der-Man, injured by the Act, could not avoid it.” But more H. 45 Flix, 
is ſaid to overturn that Doctrine. There is no Difference, in this 
Reſpect, between the Heir in Tail and the Remainder-Man : 
Neither claims under Him whoſe Act is in Queſtion ; but Both 
claim per formam Doni. 


"on Palmer, 254. Dodderidge denies the Dedtine ; —_ ſays, 11 Darcy v. 
He in Remainder, and the Donor, ſball take Advantage of In- Jackſon (to 
« fancy:” which is agreeable to Littleton's Reaſoning 8 635 — — beer 8 i 
« Tt ſhould ſeem againſt Reaſon, that a Feoffment made by an 


Infant ſhall grieve or hurt Another, to > take from them their : 
Entry S.. 


depp the Compariſon between an Infant and a Man Non 
compos juſt, (which it is ct,) the Point of “ the Surrender 


being void or voidable” was not Sy: to the Judgment i in 
that Caſe. : 


1 know of no Judgment, upon the Gd « that ſuch a Sur- 
<« render is void. Moſt undoubtedly, the other Party can not 
day ſo. If an Infant was to ſurrender an unprofitable Leaſe ; and 

after Acceptance, the Premiſſes ſhould be burnt, orerflowed, or 
otherwiſe deſtroyed ; the Leſſor never could ſay the Surrender 
was void. There is no Inſtance where the other Party to a Deed 
can object, on account of Infancy. Conſequently, the Infant 


may let the Surrender ſtand, or avoid it: Which proves it to be 
valdable . 


If a new Caſe ſhould ariſe, 2 it would be more beneficial to 
the Infant, that the Deed ſhould be conſidered as void; if 
He might incur a Forfeiture, or be ſubject to Damages, or a 
Breach of Truſt, in reſpect of a third Perſon, wnleſs it was deemed 
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void—; The Reaſon of the Privilege would warrant an Exception, 
in ſuch Caſe, to the — Rule. 


Powers of Attorney are an Exception to the General Rule, as to 
Deeds : and a Power to receive Seiſin is an Exception to that. The 
EnD of the Privilege is “ to protect Infants: To that Object, 
therefore, all the Rules and their Exceptions mult be — 


But be the Point upon the Solemnity of the Delivery, as it may, 
(for there are reſpectable Sayings the other Way ;) it is not neceſ. 
{ary to our Determination. For We are All of Opinion,“ That 
« the 109/. received, and the other Circumſtances of the Tran- 
&« faction, ſhew a SEMBLANCE OF BENEFIT, ſufficient to make 
$i voidable ONLY, upon the Murter of the Conveyance.” 


Ir it be voidable only, The Second Point is, . Whether the 
Infant, by his Entry before the Aſſizes, (which appears to be 
& during his Minority,) has avoided it. 


AT the Common Law, the only Conveyance in Pais, of the 
| Freehold and Inheritance of Land, with Tranſmutation of Poſ- 
ſeſſion, was by Feoffment. If it was tortious, the Diſſeiſee was 
obliged to enter, to reveſt his poſſeſſory Title: And then He 
might bring an Action of Treſpaſs. So, in the Caſe of Feoff- 
ments by an Infant; He might enter during bis Minority, to reveſt 
his Poſſeſſory Right, for the Sake of the Profits: But ſtill the 
Feoffment was voidable only; and He might elect to confirm th. 
when He attained his full Age. 


The 165 why an Infant can not bring any Writ analogous 
to a Dum fruit infra Atatem, during his Minority, 3 that his 
"8 Election nay not be Bound by the Judgment. 


Whether an Entry be of any U/e in the 3 Caſe, is not 
material: It is ſufficient, that it can not have any larger Effect, 
than in the Caſe of a Feoffment, The Infant is alive, ſtill a Mi- 
nor. The Defendant can not ele&t for Him: He is a mere. 
Stranger, in every View; and has no Eſtate affected * the Con- 
veyance. | 


We are All of Opinion, oy That the Plaintiffs ought to recover.” 
And it is well for the Defendant, We are of this Opinion. He 
would get Nothing by defeating the Plaintiffs, here: For, finally, 
in anotber Mode of Proceeding, the Conveyance muſt be con- 
by” and the Defendant would be to pay All the Cie here 
and there, 


Je 


— 
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It is fortunate for the Suitors on both Sides, when, conſiſtent 
with Rules and Forms of Proceeding, that Juſtice, which muſt 


be the final Determination of the Queſtion, may be done in the 
firſt Stage of the Litigation. 


The Conſequence of what has been ſaid, is, that 


The Pos r EA mult be delivered to the PLAINx TIPS. 


Peter Gander's Caſe. 


N a Motion made by Mr. Jones, and ſupported by Sir 
F letcher Norton, 


The Queſtion was Whether a Perſon was intitled to be 
« diſcharged under the late F inſolvent Debtor's Act; Whole + t G. 3. e. 
| Caſe was this— 


The Man was not in the actual Cuſtody of the Goaler, on the 
* Day ſpecified in the Act; but was in the Cuſtody of an Officer, 


| ina Houſe of Safety (a Spunging-Houſe. ) He was not included 


in the 4 Part of the Gaoler's L. 1 But He was in dhe . 
Fart. : 


: The Covet of Seſſions of Lane had PRA kia 6 not to be in- 
titled to his DUCharge, as an Olea of this Statute. 


/” Lord MaNSFIELD inclined, that the Seſſions were in the 
Right ; as this was 2 poſitive Law. And the Juriſdiction is given 


to the Quarter-Seſſions: So that there ſeems no WAY of coming 
at it, if * were wrong. 


The Recorder was very candid, in ang to come into ny 
Method that could be thought of. But 


Per Lord Mansrrzp—We can n do Nothing in it. 


en be Thomas Hogs: Samuel Matthews, and Mondy, : 25 
8 John King. * 


T HE Defendants were brought to the Bar, upon the Re- 
turns of two Writs of Habeas Corpus : The Two former, 
from Wincheſter Gaol ; ; the laſt, from Maidſtone. 
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They were the Felons who broke out of Maidſtone-Goal, laſt 
Summer, after having firſt murdered John Pletcher the Gaoler, 
Se; and became a Terror to the neighbouring Country, for à 
conſiderable Time. 


The reſpective Writs and Returns were read: By which it 
appeared, that they were in Cuſtody upon Convictions of Felbny 
for Highway-Robberies ; and detained upon Warrants from the 
Coroner of Kent, on Inquiſitions found for wilful Murder. 


Then the Certioraries and Returns of the reſpective Convictions 
for Felony in committing Highway-Robberies were read. It 
appeared, that Thomas Rogers had been capitally convicted of Fe- 
lony for a Robbery upon the King's Highway ; and Sentence of 
Death paſſed upon him: And that Samuel Matthews and Johr 
King had alſo been capitally convicted for a Highway-Robbery; 
and Sentence of Death paſſed upon em likewiſe, for the ſame. 


Mr. Attorney General prayed that they might be aſked * what 
„ they had to ſay why the Court ſhould not proceed to award 
Execution againſt them upon theſe Attainders for the ſaid 
% fFelonies.“ io fn Odds” 13 onwnp"s 2s pup e 


Accordingly, they were reſpectively aſked that Queſtion. 


Thomas Rogers, being firſt arraigned, denied the IpxnTITyY: 
And the Attorney General averred it. Whereupon a Jury was 
immediately impannelled and ſworn. „„ 


Rogers prayed the Aſſiſtance of Counſel; and deſired the Court 
to name One for him: But afterwards, He Himſelf named Mr. 
Dunning. 7 ES © EE 


| Proclamation was made : And the Indictment read. | 


N. B. The two Others were permitted to fit down, whilſt 
| this Iſſue was trying. 3 OY 
Then Mr. Barlow (Mr. Athorpe, Secondary of he Oar. 
Office being abſent,) charged the Jury with the preſent Iflue upon 
the Identity of Thomas Rogers. ON Rr 


The Identity was clearly proved: And the Jury found him 70 
be the Man. 2 . 


Mr. 
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Mr. Dunning aſked, © Whether He was intitled to a Copy of 
« the Record.” 


Tur CourT anſwered, Ns: Tt was eit in Mr. Charles 


Rat cl fe s Caſe.* | * It was fo, 
| (on 24th 


Mr. Juſtice WIL Mor, (The Second fudge) pronounced N. 20 8.2 


the Award of Execution upon the former * (for the Felony B. R) It wag 
and Robbery.) 1 — 

vs | e Johnſon, 3 

Then 7 obn King, „being called upon in the ſame Manner, de- Mich. 1328. 

nied the Identity: And the e General e it, Iſſue 2 G. 2. B. Re 

was joined as before. 


Mr. Dunning was, at the Priſoner” 8 Dette, n his Coun- 
ſel. He aſked Time, to take Inſtructions from his Client. But 


Tux Cour denied it ; as there was no Pretence for it, 
nor could it be of Service to the Priſoner. Mr. Radcliffe 's Caſe 
was very different from this. There was, in that Caſe, a Doubt 
| how He ſhould plead; whether the N on- Identity, or the Act of 
Grace: But in the Act of Grace, there was an Exception of Per- 
ſons who had broken out of Gaol; (which Mr. Radcliffe had 
done.) Such Iflues are to be tried guter: Indeed the Court 
may, upon Circumſtances, on Ti ime. But here is no Sort of 
Pretence for it. 


The Jury was s ſworn, and charged; Proclamation made; and 


# the Identity clearly proves and found, as before. 


Mr. Juſtice WII Mor awarded Execution, as before. 


e Matthews being called upon, denied the Identity; which 
was averred by Mr. Attorney General: And Iſſue was joined. 


| The ſame Counſel was deſired and aſſigned; and the ſame Jury | 


5 {worn, and charged ; and the tame F orm repeated, as before. 
But when the Crye er was beginning to make Proclamation, | 


LE. 71 Court ſtopped Him; faying that a Proclamation 
was improper. 


The Fact being proved ; And the Identity found; 


Mr. Juſtice WiLMmoT awarded Execution according to 


the former Judgment and Sentence; as he had done goa Rogers 
and King. _ | 
Pak IV. Vor. III. 7 H Mr, 
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Mr. Attorney General then prayed Execution; and that a par- 


ticular Day might be fixed; and that Maidſtone might be the 
Place, (at the Requeſt of the County. * 


Tur Court were of Opinion, not only that it was not 


incumbent upon Them to name the Day; but even that it was 
more proper for Them act to do it. It is not uſual at the Aſſizes. 
The Sheriff will do as He thinks proper. There muſt be a Rule 
„ to deliver thoſe Two that came from Vincheſter, to the Cuſ. 


-* Sir Richard 6 tody of the Sheriff of Kent, being preſent Here 1 in Court.“ « 
Beltenſon, 


the 
n end | Take the Priſpnert from the Bar.. 


Was in Court. 
Memorandum 


Theſe deſperate Fellows remained chained together, 
- Guring this whole Procceding. 


"Tueſday, 26 Rex wer/us Marſden et al. 


Nov. 1765. 
0 N 2. ſlay the 12th of Pune laſt, Sir Fletcher Norton moved 


for an Information in Nature of Quo Warranto againſt the 


| Defendants for Holding a public FAIR or MARKET, at gs, 
on every other Wedneſday. : 


He had moved it a Day or two before : But che Court had 


1 N. B. The ſyme + Doubt whether ſuch an. Information would lie ;” vis. 
like otion 


4 An Information in the Nature of a 2% Warrants, in the Name 
ad been 
twice denied. Of the Clerk of the Crown, at the Application of 0 vate Perſon. 


Rex v. Owen 
et al'. upon 


. therefore now 8 to ſhew, that the Court bat 
lion, in H. both upon Principle and Precedent, a Power to grant ſuch an In- 
: I bg Fo ug format.on: And he cited ſeveral Caſes; particularly, 1 S.. 370. 
Jes M. Rex v. Mayer and Aldermen of Hertford, and 2 Hawkins P. C. 


14 G. 2. for 262, Sed. 7. to ſhew that all Informations in Nature of Duo 
Ong . Werranto are within 4 & 5 . & M. c. 18. and the fame Book 


Rawclifie in and Page, Sect. gth. to ſhew That Fairs and Markets are Fran— 
Yorkſhire. 


chiles that concern the Public; and that an Information in Na- 
ture of Que Warranty will lie in ſuch Caſe ; though not for ſet- 


ting up a Warren, which is wholly of a private Nature. And 


therefore this Caſe is not like Sir William Lowther's Caſe in 2 
Lord Raymond 1409, or Lord Liſburn's Cafe there cited; Both 
wi:ich were for ſetting up Warrens. And he ſaid, the 9 Ann. 


c. 20. had no Relation to this Sort of Informations: tt relates 
THF to Corporate Ofhces. 


| = 


; a 
_— — 8 
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He alſo cited a Caſe of Rex v. Daffey et al. M. 32 G. 2. B. R. 
and Another, of Rex v. Griffith, Dixon, et al. P. 18 G. 2. B. R. 
The former, he ſaid, was for holding a Market in Chefter: The 
latter, for holding a Market at Broſeley in Shropſhire ; where the 
Rule to ſhew Cauſe was made abſolute. [It was Rex v. Wilkin- 
ſon and three Others. V. poſt 1819.] No 


Tug CourT thereupon gave Him a Rule; which was 
drawn up in this Form, viz. © to ſhew Cauſe why an Infor- 
« mation in the Nature of a 2% Warranto ſhould not be exhi- j 
_« bited againft theſe Perſons, to ſhew by what Authority they | | 
% hold, or promote and encourage the Holding of a public Shew | 
Fair Market or Sale, at a Place called Wakefie/d-Inge within | 
« the Town of Wakefield in the County of York, on every other 
« Wedneſday throughout the Year, or upon any paricular Wed- 
« neſday, for the expoſing to Sale and buying and ſelling of all 
« Sorts of Cattle, Goods, Wares and Merchandizes.” 


Upon ſhewing Cauſe now, the Counſel for the Defendants were 
Mr. Wedderburn, Mr. Serjeant Burland, Mr. Stowe, and Mr. 
Wilfin ; and for the Rule, Sir Fletcher Norton, Mr. Fearnley, 

Mr. Dunning, Mr. Lee, and Mr. Wallace. ps 


The Counſel for the Defendants ſaid, that as to any private 
Injury the Proſecutor may have ſuffered—He had taken his Re- 

wo; by Ain. Een ESE e 
(And it appeared that AcTions had been brought, and were 


And as to the Prerogative of the Crown—The Attorney Gene- 
ral is to judge of that. And He will chooſe to act with Caution; 
if he attends to 2 Inft. 282. or the Statute of Glouceſter. The 
Abbot of Fiſcbamp's Caſe, there cited, is very ſtrong, to ſhew 
the Danger to the Officer of the Crown from his interfering : For 
Wilkam de Penbrugge, the King's Attorney, was committed to 
Gaol for proſecuting that % Warrants without a Precept. 


This Caſe is not within thoſe Miſdemeanors which the Act 
of 4, 5 W. & M. c. 18. meant that the Cæurt ſhould interfere 
in. And it is not within 9 Ann. c. 20: For it is not a Fran- 
chize in a Purrough or Corporation. Indeed, there is, not any 
Claim of any Franchize at all: No Demand of Toll; no Clerk 
of the Market; No Court of Piepowder. It is only a private 
Tranſaction : A Sale here would not be within the Protection of 

2 Market Overt. It can't be an Uſurpation upon the Crown, 
without a Demand of Toll. 2 Sharp. 201. Tremaine 449. KA 


4 Mich. Term 6 Gas. 3. E R. 


———— 


They mentioned Rex v. Sir Thomas Reynell. 2 Sir J. S. 1161. 
Rex v. Wilkinſon 18 G. 2. B. R. and Rex v. Mary Daf. 21 G. 
2. B. R. 


This is an Application by Mr. Scot; who pretends to receive 
a private Injury. But, in fact, he is not injured. 


Wakefield is a much more convenient Place for this Purpoſe, 
than Adwalton is, where the Proſecutor has a Market : If it was 
not ſo, it would ſink with its own Weight. And it is 20 Injury 
to the Proprietor of Adwalton-Market. In diſcuſſing which Aſ- 
ſertion, he cited Briton, 159. cap. 63. and Bratton, fo. 23 5. 
c. 46. © Si Mercatum aliquod levatum ſit, ad Nocumentum vicini 
Mercati. 


The Counſel for the Plaintiff obſerved that the Defendants had 
made two ObjeCtions: 1ſt, That the Uſurpation of a Fair or 


Market is not in general, a Ground for the Interpoſition of this 
Court, by way of Information in the Nature of a 249 Warrants, 
'And 2dly. That the preſent Caſe, in particular, does not afford 

A F oundation for ſuch an Information. 


"To: which They anſwered—1ſt. The Court will always grant 
ſuch an Information where there is an Uſurpation upon the Crown, 
by which the Public may ſuffer: Though if it be a mere Uſur- 
pation upon the Crown, they will leave it to the Care of the Of- 
ficer of the Crown, the King's Attorney General. 


"Here, the Public are greatly intereſted. Pai airs and Markets 


.concern the Trade and Commerce of the Kingdom : And the 


Crown can not grant One without previous Steps; an ad quod 


dammnum, &c. 


As to 4, 5 NV. & M. . 1 ds to all WEE 


to Informations i in the Nature of Wo Warranto, as well as others. - 


The Caſe of The 98 of Merchants rene: v. Rebow, 


in 3 Med. 126. 2 Fac. 2. 1686. ſhews that theſe Informations 


where grantable before that Act. 


As to Inſtances It falls within the general Rule of granting 
Informations where the Government or the Public are concerned. 


Rex v. Wilkinſon, P. 18 G. 2. B. R. for holding a Fair at Broſe- 


ley in Shropſhire, is a Precedent : Cauſe was ſhewn ; and the Rule 


made abſolute. Rex v. Mary Dae 32 G. 2. B. R. for hold- 


ing a Market 1 in Cheſter. — 
1 5 0 


* 
Ae . earn a9 «= % Hoa, 
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The Caſes of Rex v. Str Thomas Reynell, in 2 Str. 1161, for 
ſetting up a Ferry at Laleham, and Sir William Lowther's Caſe in 
2 Lord Raym. 1409. taken together, thew that the Queſtion turns 
upon it's being of a private Nature, or not. The Diſtinction is 
between public and private Injuries. And this Diſtinction was 
antecedent to the Acts of Parliament of 4, 5W.S& M.andg Ann. 


Markets and Fairs are of a moſt public Nature: And Somebody 
ought to be anſwerable to the Public. Whereas here is no Check 
at all; no authorized Regulations, even by their own Confeſſion: 


And there ought in all Markets, to be the Privilege and Protection 
of a Market Overt. 


T he 2d Objection depends upon Fabi. 


All that promoted and encouraged this illegal Act are liable to 
an Information tor convening and holding this unlawful Aſſembly ; 
which is a Mar#et in all Reſpects, but thoſe in which it ought to 

be One, Mr. Serjeant Hawkins is of Opinion, “ that theſe pub- 
2 lic e Fe are not N 


Ti ul; is not 3 to a Fair or Market. However, here it is 
ſworn “that they Do collect Duties; and this is not denied, that 
| * they have collected Stallage or Pennage.” So that if they do 
not meddle with the Onus, they take the Commodum. It they 


can do this, there is an End of any more Grants from the Crown 
ol Fairs or Markets. - 


If it is fo convenient; Let them apply for a legal Grant, and 
take the proper Steps. 


The Adi 18 brought by the Owner of another Market, for a 
private Injury: This Information that we pray is diverſo Int uitu, 
for a public Offence and Ulurpation, However, the Action is 


dropped ; It is diſcontinued: But if it ſubſiſted, it would be an 
e , 


Lord MaxsriEI D-If it were e to determine 
« Whether the Court could grant an Information for holding a 
Fair or Market,” I ſhould deſire Time to conſider: For it 
does not ſufficiently appear, whether before the * Act, the King's v. 4, ; W. 


Coroner and Attorney could file fuch an Information. Ir He & M. c. 18. 
V. alſo Ann. 


C. 20. § 4. 


could, the Power is not taken away from Him to do it now by 
Leave of the Court : Ir He could not, tis 101 4 9 to Him. 


SE Eo TE LEH 


— 


„ 
— 
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3 


1 Salk, 
374.376. 


FV. 2 Sir 
* 5. 1161. 


8 


— 


In the Caſe firſt cited, *æ it appears that this Court, in 12 77. . 
before the Act of 9 Ann. granted an Information in the Nature gf 
a Que Warranto, And if They did it in one Caſe, They may in 
others. The Court (taking that Power for granted) held that the 
King's Coroner and Attorney ought to take a Necognizance; and 
ſet alide the Proceſs, for want of One. But „ He could not file 
ſuch an Information before, it would be going very far, to fy 
2 chat that Act gave Him the Power of doing it.“ | 


Rex v. Sir Thomas Reynell, in Strange, is a very ſhort Note. But 
no Caſe or even Dictum appears, or any Inſtance, where the Co. 


roner and Attorney did file theſe Informations before the Act of 


„5 NM. & M. Nor by the Fecords of the Office, is there any 
Sort of Proof of it. Therefore I ſhould deſire the Records to 


be ſearched, / it were neceſſary to form an Opinion on et 


Point. But that is not, at preſent, neceſſary ; becauſe I think 


this Rule ought to be diſcharged on another Point. 


Therefore on the former Point, I give NO Op: nion, nor have 
Jormed any. 


But as to the freond-—Upen the CIRCUMSTANCES of this Caſe, 


J am clear that there ought not to be an Information i in the Na- 


ture of a Quo Warranto. 


This Rule is drawn up, « That the Defendants. ſhall ſhew 


-«« Cauſe why they hold, or e aud promote the Holding a 


© Fair or Market.“ 


Mow though it were admitted, that an Information in the Na- 
ture of a 219 Warrants might go, to put the Defendant to ſhew. 
by what T:z/e he holds it; and that therefore the former Part of 
the Rule might be right; Yet a 2% Warranto will not lie for 
encouraging and promoting the Holding One. Therctore the Rule 
ought not to have been drawn up in he Form. Here, all the 


Defendants are only Encouragers or Promoters: No One is charged 


with actually holding a Maræet or Fair, or with claiming to hold 
One. There are no Marks of a Fair or Market; no Toll Claimed 
or taken by the Lord of the Soil. The Detendants are only 
guilty of a Miſdemeanor, at the moſt : There is no Ulurpation of 
a Franchile. 


Therefore this Rule ought to be diſcharged. 


Mr. Juſtice WILMor faid, He ſhould doubt much if an 
Information in the Nature of a Qz9 Wearranto could lie, upon a 


#7 vale 


|. 
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private. Application, for this Uſurpation upon the Crown ; bronnth 
the Detendants could have no Coſts beyond the 200. 


— — 
— . re + 2 ͤͤ ̃ —— T. 
of 9 7 2 — . _—_ * 


PER — 2 : 2 
— - — * 4 r_ i 
pho — — wh „ 


= 
4 o— > — 4 — — ans wo nei. 
k 2 A * 
5 *%c+ 4 
— — 
— cent we” en 


However, He gave No O baten on this Head. 


— E 


The Reaſon why a Fair or Market can not be holden without 
a Grant, is not merely for the Sake of promoting Traffick and 
Commerce; but alſo, ſor the like Reafon as in the Roman Law, 
for the Preſervation of Order, and Prevention of irregular Beha- 
viour; © Ubi eſt Multitudo, ibi debet eſſe Rector. 


1 * 
Far a 


— - 7 + 
Ta ate 


Therefore this is not a Queſtion *<* W hether this is or is. not 


« a legal Aſſembly”: (That is a very different Queſtion.) 


The preſent Queſtion is © Whether the Crown's Name can be 


« made uſe of at the [7 ance of @ Subject, for this particular 
« Purpolc.” 


The mediate lin is to the Cron: The Reſt is conſe- 
 quential. 


The old Writ of Quo IWarranto is a eiu Writ, at the Surt of 
the Crown: It is not a criminal Proſecution. It probably drop- 
ped with Eires: Which is the more likely, becauſe the Quo War- 
ranto was to be determined IN Erre. But be that as it may, this 

was the true /d way of inquiring of Uſurpations upon the Crown, 
by holding Fairs or Markets; ; vis. by Writs of * Marranlo. 


Then intern de in the Nature of a Wo Warrants came into 
Vie, and upped their Place. 


In all the Caſes I could find, (and I ſearched all that I could 
mect with,) a Informations of this Sort were filed by the At- 
torney General; none by the King's Coroner and Attorney. 


And this is natural, and eaſily to be accounted for; becauſe it is 
a private Right of the Crown. 


How then could the Statute of 4, 5 W. & M. alter this? That 
Act was made to prevent the Maſter of the Crown-Office from 
vexing and oppreſſing the Subject; and intruſted His Court with 
the Power of inſpecting the filing of Informations, and ſceing that 

Ile did not exerciſe his Power to the Oppreſſion of the Subject, or 
without ſufficient Ground and Foundation. So that that Act was 
made to check and control the Power of the Maſter of the Crown- 
Office; not to 61ve Him a Right to exerciſe a Power which He 
never exerciſed before : Quite the contrary, It 1s contrary to all 


— to ſuppoſe that He ſhould have ſuch a Power. Brew 
EI 


I 


1 
= 
p wn 


Was deter- 
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this Court can have no Authority, but by Common Law, or Pre- 
ſcription, or by Act of Parliament. 


2 


* 1 Salk.374 How CAME, then, the Caſe of Hertford * to extend the Re- 
10 v. The cognizance to theſe Caſes of Informations in the Nature of a Q 
Mayor and g 
Aldermen of Warranto? This Caſe T own 1s a great Authority, and ſtaggers 
Hertford, One: Otherwy/e I ſhould have had no Doubt about it. And ! 

think that that Caſe ought to be carried no further than to Cor. 


PORATION-Offices, 


1 any Caſes are to be found between 4 & 5 W. & NM. and 
9 Ann. where the Maſter of the Crown-Othce has exerciſed this 
Power, they would only prove Wat He had exerciſed that Autho- 
rity 6 as 9 Ann. 


But I find no Caſes that have any Weight with Me, upon the 
+ This Caſe preſent Occaſion. Rex v. Þ+ Wilkinſon and Others was clearly 
mined upon Chargeable with an Inaccuracy; It was iſſued as upon 9 Ann; 
Monday 2oth which it ought not to have been: And it was without Argument; 
May 1735, at leaſt, this Point was not debated. The other Cale [Rex v. 


robert 7 Mary Daſſ y was only a Rule to ſhew Cauſe. 


Deni/on, and 

Mr. J. Fofter. No Toll was there taken or demanded ; nor did any particular Perſon claim the Right 
of holding a Market. Yet the Court were unanimous in making the Rule abſolute for the Information: 
And Ld. Ch. J. Lee cited a Caſe of Rex v. Browning et al. for erecting a Skin-Market at Smithfield 
Bars, as a ſtrong Caſe i in Point. 


If this Matter had depended upon the former Point, I ſhould 


have deſired Time to conſider upon ſo important a Point. 


But on the ſecond Point, what My Lord Mangfeld has ſaid, is 


decilive. 


Erecting a Warren is a een yet not within the AR: 
Therefore All Miſdemeanours are not within it. 


If an Action is not yet be or does not go on ; yet a an 
Action may be brought, in future. 


The Crown will not i a Fair or Market, without an ad 
quod damnum. And if the Crown do grant One, yet the Owner 
of another Market may bring an Aclion, or obtain a Scire Facias 
againſt the Grant. 


This is only a private Diſpute between two private Perſons 
about holding this Market ; which affects, in Intereſt, the Mar- 
ket of the Other Perſon: Iti 1s a Diſpute about a private Property, 
— Are We, then, to interpoſe, as for an Oſurpation 


of 
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of a Franchiſe upon the Crown? Here is 29 Claim of a Franchiſe. 
The Pennage is only taken ratione Soli. 


This has not all or any of the great Badges of a Fair or Market; 
No Court of Pie- powders, no Clerk of the Market Sc: No Per- 
ſon now before the Court claims ſuch a Franchiſe. Therefore 
there 18 NO Reaſon for Us to grant this Information. 


Mr. Juſtice YaTrs—The firſt Point is a Queſtion of in- 


ganite Moment; © whether an Information in the Nature of a ug 


« arranto, for uſurping a Fair or Market upon the Eton 


« can be granted upon the Application of a private Perſon.” 


In Informations in the Nature of Quo Warranto, there is a 
Puniſhment for the My/demeanour, and | alſo a Judgment of Ouſter 
of the F ranch! Ye. 


A private Perſon may indeed apply, as for the üb 
And every Uſurpation of a Franchiſe is a Miſdemeanour. There- 
fore I ſhould concur, as to this, in the Caſe of Hertford: And, 
with the Leave of the Court, an Information might, I think, be 
granted for the M. Nee. | 


But can a | private thus Perſon call upon another Man to ſhew 
his Title, where there is no Mixture of Criminalty? 


Tn1s might be attended with very bad Conſequences. It might 
be prejudicial to the Crown, by Colluſion; And it would furniſh 
the Subject with Means of Oppreſſion: And the Defendant could 


have no Colts beyond the 20/; Which, in a Quo Warranto In- 


formation, is an inconſiderable Sum; though it may bear ſome 
Proportion to the Coſts of an Information for a Miſdemeanour. 


The Statute of; 9 Ann. extends only to  Corporation-Offices: A 
Fair or Market is not within the Intention or Conſtruction of 
that Ack. | 


But I give NO fixed or e Opinion upon this firſt 


Point; and only throw out what ſtrikes Me at preſent. 


On the ſecond Point He concurred with Lord Mansfield and 
Mr. Juſtice Milmot. 


| Mr. Juſtice AsToN did not think proper to give an Opi- 
nion on a Queſtion not neceſſary to be now determined; and where 
the proper Perſons are not before the Court. 


rue 
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The Ervin might belng a Quo ——— or the Subject, an 
Aſſize of Damages. 


But He would give no Opinion, He ſaid, whether the Suh. 
* je& can demand of another Perſon to ſhew his Title to hold x 
« Fair or Market, in this Method. of Application.“ 


He added this further—T find I have a Caſe that has not been 
11 have very mentioned before: It was in 14 C. 2. B. R. Rex v. Owen et al. 4 


full own of Where an Information in Nature of a 29 Warranto was prayed 
that Caſe 


3 for holding a Market at Llanbrinmair; In which, this Point was 


moved, und Much diſcuſſed, but not ſettled. 


denied, in 


H. 1738. 12 C. 2. It came on again, in Trin. 1739. 13 C. 2. and a Rule made to ſhew Cauſe. It 
came on again in P. 1740, 13 & 2. and again, in H. 17405 14 G. 2. when the Rule was (of courſe] 
made abſolute againſt ſeveral of the D-tendants who neglected to ſhew any Cauſe ; but was diſcharged 
as againſt Mrs, Owen and her Son; becauſe they had neither taken Toll, nor ſet up or encouraped the 
Market, nor pretended any Right to a Market, but on the contrary, diſclaimed it. The Rule in Rex 
v. Peele et a'. H. 10 G. 1. and the Rule in Rex v. Browning et al". Trin. 10 G. 1. were there produced: 
Both which were made abſolute. 7 were for ſetting up Skin-Markets in W 


The taking Pennage weighs nothing with me; ; becauſe the 
Owner has a Right to the Soil. 


1 have no Notion that 43 W WS; M. can EXTEND the Power 
of the Maſter of the Crown-Office. It is r rictive of his filing 
oppreſſive or malicious Informations: And the Court have, ſince 


that Act, always refuſed to grant Informations for ing Bat- 
teries or Mildemeanours. 


But what n Me in the preſent Caſe is, that there is not a 
ſufficient Claim of a Right of holding a Market or Fair charged 
upon the Defendants, by any Thing that has been laid before the 
Court. And I think (with Lord Mangfield) that the Rule ought 


not to have been drawn up as it is. 
Therefore He concurred, 


Sir Fletcher Norton was not ſatisfied with what ſeemed to 
be the Court's Opinion on the 1ſt Point; and mentioned a 
Caſe of Rex v. Gouge for holding a Court-Leet. And 
He faid He believed there were ſeveral ſuch Informations 
granted by the Court, in Caſes not within 9 Ann. c. 20. 


Lord MaxsTIE ZD Any One Caſe of the Court's orant- 
ing ſuch an Information before the Statute would be material: 
So are All thoſe granted /ince the Statute, if not within the Rea- 
{on of the Hertford Caſe. That Caſe goes upon the — 1 

2 that 


Mich. Term 6 Geo. 3. B. R. 1821 
that there was no other way to try it, nor to redreſs the Parties 


concerned. So does the Caſe in Strange. And a Conſtable is 
within the ſame Reaſon. 


— 


But Mr. Juſtice WIL MOr ſaid, He did not ſee that theſe 
Caſes were concluſive ; becauſe He thought that ſuch Informa- 
tions ſeemed confined to Uſurpations upon the Crown. He ſaid, 
He remembered an Information applied for and litigated, about a 
tumultuous Aſſembly at Brentwood. He alſo remembered Rex 


v. Owen: It was moved by Mr. Mulbrabam. 2 See his Re- 
. | port of it. in- 
fra zn1 in 
104 . 695805 the Court can do it, then it muſt next Page 
depend upon the Circumſtances of the particular Cale. (1822.) and 
| | 5 : my Note of 


—_ 


it, ante 1820. 
It is ſaid, that in 23 G. 2. an Information in the Nature of a in the Mar- 


Quo Warranto was granted for holding a Court-Leet. Now this Ein. 


is very material: For the Caſe of holding a Leet: is no more within 
9 Ann. than the preſent Caſe is. 


It was agreed on all Honda: that an Aion 3 not be an 
adequate Method of * the Merits of the Queſtion be- 


tween the Parties. 
U. pon the Whole— 


Tur Jupces All declared expreſsly, That They were 
far for giving any Opixiox one Way or another upon the jir/f 
Point ; but meant to let it remain oper .to any future Light that 
might be procured upon the Subject, by Caſes or Precedents or 
_ otherwiſe, and particularly by Searches after what the Maſter of 
the Crown-Office had done in theſe Caſes, before the two Acts of 
Parliament of 4. 5 M. & M. and g Ann. 


As to the ſecond point They were clear and unanimous, that 
the Defendants were 107 ſufficiently ſhewn to have w/urped upon 
the Crown this F ranchiſe, of holding or even claiming to hold a 

Fair or Market. 7 


Rur DISCHARGED. : 


On the next Dey (vix. Wedneſday 27th November) Mr. Jaſtice 
Wilmot mentioned his Note of the Caſe of Rex v. Owen, P. 
13 G. 2. B. R. and repeated it Mr. Wilbraham moved cz and t V. ante, 
ſald there was no Toll, nor Weights or Meaſures; and therefore ?? prong 
it was no legal Market. Per Cur. No Market is claimed by any 
particular Perſons. If it be attended with Inconvenience to pri- 
vate Perſons who have Markets near adjoining it, they may bring 
their Action. 


And 
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And I find this further Addition at the Bottom of my Note, 
© However, at the Proſecutor's Inſtance, the Rule was enlarged.” 


| 2 The Rule | | | 4, 9 3 ” $f 
| ond avtarg« I have made a Quere hy I ſuppoſe it came on again; 


ed; chat Ld. becauſe my Brother Aſton's Note of it is of a future Term. 
Ch. J. Lee | | | 
108 che Af. Mr. Juſtice As ro- My Note is of H. 14 G. 2. [which 


kdavits Ie repeated.] I took the Opinion of the Court, the ſecond Time 
4 NoOpinion it came on again; but not the firſt Time, when my Brother 


was given, in Milnict took his Note. 
P. 13 G. 2. : 


5 Mr. Juſtice WILMO TI have another Caſe: Which was 
15 was in in Tr. 11 G. 2. B. R. Rex v. Cann. The Chief Juſtice being 
: 3 | | 3 0 
1 . abſent— The Judges Page, Probyn, and Chapple refuſed to grant 
N (Satura the Information in the Nature of a 2% Warranto; becauſe it was 


1 7 we a private Matter, where the Party might have a Remedy by A- 
| a Court-Leet Tion, if he was prejudiced. | 


in the Manor 


bo oo @ 5 in I have alſo a long Note of Rex v. Sir Thomas Reynell; & where 
2 the Court held“ That 7 Sir Thomas had claimed an excluſive 


| kw t Ferry, it had been the proper Subject of an Information in the 

| 5 It was on Nature of a Quo Warranto. Oo. 

: | | Monday 25th Ts | ; 9 | . | TS 

i Fan. 1741. I find, I have ſubjoined to the End of my own Note, the following Words—< $9 that it 

Was agreed, that an I:formation would lie for ſetting up an excluſive Ferry acroſs a navigable River; 
* provided the Charge was ſufficiently made out.” V = 


In P. 6 G. 1. B. R. Rex v. Nicholſon et al,—Truſtees for en- 

larging the Port of Mitebaden; An Information in the Nature of 

a Quo Hurranto was granted; becauſe it was a. Matter of a pub- 
„Ne Nature. 1 | 


Lord MaxsFirrp—You ſee, theſe Caſes ſupport our De- 
termination of Yeſterday: And they alſo ſupport the general 


Ground upon which the Motion was founded. 


Mr. Juſtice WII MOT They are ſtrong, I own: But 
that is a Matter of future Conſideration, if any future Applica- 
tion ſhall be made. ”— e 7 


Lord MansFitLD recommended (in ſuch Caſe, of any 
future Application,) a Search in the Crown-Office; whether 
there are any Inſtances of Informations in the Nature of a N 
Warrants filed by the Clerk of the Crown, in Corporation-Caulcs, 

before ꝙ Ann. — — 


N. B. The firſt Point ſtands quite free from Bias from any 
5 Opinion One Way or the Other; as All the Court 
— E — — — — Se 


_— 
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declared Themſelves open to ſuch Convidion or 


Alteration of Sentiment, as might ariſe from Pre- 
cedents which may be produced in future, or from 
future Reaſoning upon the Subject. 


Wharod ver/us Smart. 


R. Francis Smart having brought a Writ of Error in Parli- 
ament, upon an Ejectment on the Demiſe of Boughey,— 


THE CouRT obliged Him to enter into a Rule “ not to 
„ commit Waſte or Deſtruction during the Pendency of this 
« Writ of Error.” 


Mr. Smart did not copale. it : And accordingly, He entered 
into the Rule ; and alſo Juſt! fied (to 400k. ** 


The End of Michachnar Term 176g. 6 G. 3. 


Thurſday, 28 


Nov. 1765. 


— . 9 - 
4 r By OS IE — — * 
4 8 — — Wn — — I" Roe 


Hilary Term 


6 Geo. 3. B. R. 1766. 


Monday, 27 Rex x verſus Inhabitants of Under Barrow and Bradley 
e TO WR YO 


This Cass is bloc publiſhed, in the Quarto-Edition of my 

la •„ CASES, Pa. 545. NV. 175. with a Note upon 

An Abridgment of it may be ſeen in the TABLE to the 
preſent Volume. 


3 Wilſon ver/us Mackreth. 


Jan. 1766. 


\ HIS was an Action of Treſpaſs for entering the Plain- 
tiff's Cloſe called Carr-Mzy/s ; and digging and carrying 
away his Turf and Peat: And the General Iſſue was 


Joined. 


It was tried at the laſt Aſſizes for N eſtmorlana, before Mr. 
Juſtice Gould: And 88 the Trial it appeares:1 in Evidence 


That the plaintiff was ſeiſed in Fee of a Freehold 8 
in the Manor of Upper Staveley, whereof Lord Suffolk and Sir 
ames Lowther, Bart. were Lords, in which Manor there is a 
large Waſte called Staveley-Head-Fell, upon which there are di- 
vers large Moſſes, out of which Turves and Peats are uſually dug. 


That the Plaintiff, and all thoſe whoſe Eſtate He hath in his 
ſaid Tenement, hath Time out of Mind had and uſed an exc/#- 
ue Right of digging Turves in a certain Mols in the ſaid Waſte 
called Carr-My/s, marked and bounded out from Six other 

_ Tracts of Mols in the ſaid Waſte by certain Meer-Stones ; which 
Tracts are and have been alſo uſed and enjoyed! in the like Man- 
- i ner 


—Tilary Term 6 Geo. 3, KK 


—— 


ner as Turbaries by the Owners of Six other Tene mente whereof 
- other Perſons are in like Manner ſeiſed in Fee, and lying within 
and holden of the ſaid Manor; Saving that Two of the ſaid Tur- 


baries have been ſold off from two of ſuch Tenements, and uſed 
by the Purchaſers. 


That all theſe Moſſes lie contiguous and open to the Reſt of 
the Waſte; and the other Tenants of the ſaid Manor, as well as 
the Owners of the ſaid Tenements, have Common of Paſture on 


the ſaid Waſte, and feed on theſe Motles, as well as on the Reit 
of the Waſte. 


That the other Tenants of the ſaid Manor alſo got Turves on 


other Moſſes in the ſaid Walks: but NoT 7 any 4 the above 
even Moſſes. 


That the Plaintiff and other Owners of the ſeven Moſſes have 
ſold the Peats ariſing from thoſe Moſſes reſpectively. 


That the Defendant aug and carried away Peats i in the Place in 


lien. 


1825 


besen a Verdict was given for the Plaintiff ; | ſubject to. 


the e of this Court upon the following Queſtion— 


«© Whether, upon the above State of the Caſe, this Adtion was 
9e maintainable.“ 


Mr. Wallace, for the Platntilf. inſiſted chat He was intitled 
to maintain an Action of Treſpaſs. 


Their Objection i 7 Baa That it ought to have been an Adtion | 


*« upon the CASE.” 


To prove that Treſpaſs woods he in this Caſe, He cited 2 Ro. 
Abr. 540. Moore 302. Melden v. Bridgewater, and Bro. Treſ- 


$4855 


Here, the Plaintiff had an excluſive Righs, ad held it ſepa- 
rate from every other Right; though charged with an Incum- 
brance for the Purpoſe of Paſture only. The Plaintiff 1 is the 
Owner of the Soil. 


Mr. 8 contra, for the Defendant: 
The Plaintiff had 10 Right of Ownerſhip, either in the Soil, or 


in the Profits of the Soil. eser He can not maintain Treſ- 
paſs guare clauſum fregit. ; 


This 
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This Moſs has been allotted to ſeveral Perſons, for the Pur. 
poſes of Turbary only : But other Tenants of the Manor of Upper 
Staveley have the Right of Common upon it. 


This Dividon of this Moſs amongſt the Tenants of the ſeven 
Tenements has been made for the mutual Convenience of the 
general Number of the Tenants of the Manor intitled to Com- 
mon of ans for Firing. 


The Plaintif has 10 Oase of the Soil: He has no Right 
to dig for any Thing elſe, but Turf only. And if the Land was 
drained or rendered fit for Culture or Paſture, He would have no 

| Right to any Improvement of it. It is ony a Right of Turbary in 


Groſs. 


The Caſes which have been cited are not applicable. The 
Veſture of the Land i is a N to the Land itſelf. 


Mr. Wallace was going to reply. But 

lord MansFIELD aid, There wants Nothing to anſwer 
the Objection, but to ſtate the Caſe: Which I will do, for the 
Sake of the Students. 

Then He ſtated the Caſe, verbatim. 

The Plaintiff's Right is in a ſeveral Piece of Ground, butted 


and bounded ; a ſeparate Right of Property, to take the Profit of - 
he the Turt, and to dig it for that Purpoſe. x 


The Plaintiff has this Right excluſ wvely of all others. And the 
Defendant has diſturbed Him in it. Therefore ans lies; 
though He has not the abſolute Right to the Soil. 


Mr. Juſtice Witnor-If this was only a Right of Com- 
mon of Turbarys Treſpaſs quare clauſum Jregit would not lie. 


But this is an excluſive Right to dig Turf. 


v. Co. Litt, It appears as” 1 Inſt. c. 1.* under the Word Tad", chat 


pa. 4 ab. it is not neceſſary He mould have the whole Property of the 


Land. 


This muſt be taken to be a Grant from the Lord of the Soil. 
He ſtands in the Place of the Lord of the Manor. . 


— — — — — 
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The Property of the Turf is in the Plaintiff. No other Perſon 
could maintain this Action. Therefore He may. 


— — — ̃ꝓꝗ—?— — 
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There is a Difference between excluſive Rights, and Right of 
Common. In the former Caſe, the Grantee may take away Thorns 
cut: But the Commoner can not. Yelv. 187. 188. D 

Douglas v. Kendall. Cro. Fac. 256. S. C. 
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Theſe Moſſes are ſevered, and fix of them enjoyed by other 
People: Therefore deciſively a ſeparate Right. And therefore 
the Plaintiff may ſupport this Action of Treſpaſs. 


Mr. Juſtice YATEs faid it was a glear Caſe : For where- 
ever there is an exclaſive Right, Treſpaſs lies. And this is clearly 
an excluſive Right. 


I do not ſee that this Right differs from a Right to a ſole and 
ſeparate Paſture, for a Time : And in that Caſe, during that Time, 
Treſpaſs hes. 1 1 = 


Mr. Juſtice AsToN was of the ſame Opinion. And He 
mentioned the Caſe of Hoe v. Taylor, in Moore 35 5. where the 
ſecond Error aſſigned was That Treſpaſs did not lie guare clau- 
% ſum fregit ; becauſe the Soil was not granted.” But All the 

Court held “ that it d lie; although they granted, that the 
Soil did not paſs: For, he who has Herbagium, paſtura, &c, ſhall 
have Treſpaſs Vi et Arms. OS. 5 


Per Cur. unanimouſly, 5 | 
Let the Poftea be delivered to the PLAINTIFF, 


Rex werſzes Spencer, Common Council-Man of Maid- Wedneſdey, 
7 ſtone. ee 


IR Pletcher Norton, Mr. Serjeant Leigh, Mr. Furrell, Mr. 
4) Afburſt, and Mr. Dunning, on Behalf of the Defendant, on 
Saturday laſt (the 26th of January) ſhewed Cauſe againſt arreit- 
ing the judgment ſor the Defendant, and entering Judgment for 
the King againſt the Defendant. A Rule to that Purport had 
been made on Monday the 11th of November 1755, on the Mo- 
tion of Mr. Cox; who objected to the Validity of the By- Law 
under which the Defendant juſtified his Election into the Office. 
He urged, that it was a bad By-Law, as it reſtrains and nar- 
rows the Number of Electors without any Authority from the 
8 — Ae 2. | — AT — 
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Charter, and even contrary to it; and without the Conſent of the 


Electors, takes away their Rights; and is vague, indefinite, 


and uncertain ; and that ſuch a Reſtriction of the Number of 
Electors can not be allowed in the Cafe of a Common Council 
Man's Election, whatever might be the Cate of the Election of 
the principal Officer. 


Sir Pletcher, having firſt objected to the Rule as drawn up, 
roceeded to the Merits ; and urged, that the Proſecutor ought 
regularly and properly to have demurred to the Defendant's Plea: 
But as he had elected to plead to Iſſue, He was now bound by 
the Verdict, and could not have Recourſe to a Motion in Arreſt of 


Judgment. 


It was an Information in the Nature of a Quo Warrants for 


uſurping the Office of a Common Council-Man of Maidſtone. 


The Defendant juſtified under a By-Law dated 18 Auguf 
1764, and made by the Mayor Jurats and Common Council, by 
Virtue of Letters Patent of 21 G. 2. It recites the Power given 


by the Charter © for the Mayor Jurats and Commonalty to ele& 


« Common Council-Men;” and recites „ that the Commonalty 


« were very numerous, and the Admiſſion of them to vote at the 


Election of Common Council-Men had been found by Expe- 
e rience to be attended with many Inconveniences, and had from 


Time to Time occaſioned divers Riots and Diſorders and great 
popular Confuhons, and had very much diſturbed and broken 
in upon the Peace good Order and Government of the ſaid 


«© Town and Pariſh”; and further recites © that ſuch Inconve- 


« niences would be likely to be remedied, if the Right of elec- 
ting of the Common Council were to be confined to the Mayor 
«* TJurats and Common Council, and such of Ve Common Free- 


inen as had executed Parochial Offices in and for the faid Town 
« and Pariſh in Manner therein after mentioned :” And then 
(for preventing of the like Inconveniencies for the future, and for 


the avoiding of popular Confuſion and Diforder in the Election 
of Common Council-Men,) It ordains “ That upon every or 
any /uture Election of a Common Council-Man or Common 


«© Council-Men of the ſaid Town and Pariſh, the Mayor Jurats 
«© ond Common Council for the Time being, of the ſaid Town and 


_ «© Pariſh, and 8UCH of the Common Freemen for the Time being, 


ho ſhould reſide in, and ſhould reſpeftively have gone through 
and ſerved for the Space of One whole Year RESPECTIVELY 


«the SEVERAL Offices of CHURCH-WARDEN AND OVERSEER 
« OF THE POOR, RESPECTIVELY, for the ſaid Town and Pa- 


* ri/h, or the major Part of ſuch Mayor Jurats Common Coun- 


„ eil-Men and Common Freemen QUALIFIED AS AFORESAID, 


& ſhould 


n , 
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« ſhould meet and aſſemble Themſelves topether i in the Court- 
„Hall of the ſaid Town and Pariſh ; and being then and there 
„ fo met and aſſembled together, the ſaid Mayor Jurats Common 
« Council and Common Freemen of the ſaid Town and Pariſh 
« QUALIFIED AS AFORESATD, or the major Part of them fo 

met and aſſembled together, ſhould, by Themſelves, witnour 
« the PRYSENCE cr CONCURRENCE of ANY of the CoM Mor- 
« ALTY of the taid Town and Pariſh, c/e& and chooſe One or 
« more of the principal Inhabitants of the ſaid Town and Pariſh 


« to be a Common Council-Man or Common Council- Men of 
« the faid Town and Pariſh.” 


Note—The CHARTER directs the Nomination and Elec- 
tion of Common Council-Men to be by the Mayor 
Jurats and CoMMox ALT, and their Succeflors, 
or the Majority of them, out of the prineipal In- 
habitants of the ſaid Town and Pariſh, 


Note alſo—The new Letters Patent of facorpotarion- bear 
Date 17th June, 21 G. 2. and incorporate them 
by the Name of «© Mayor Jurats and Commonalty”; 

_ To conſiſt of a Mayor, 13 Jurats (including the 

Mayor,) and 40 Common Council-Men: And 
Power is granted to the Mayor Jurats and Com- 
mon Council to make By-Laws. | 
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To this By-Law pleaded by the Defendant, the Proſecutor 
replied; 1ſt. That the Common Council were not duly aſſem- 
bled ; 2dly. That They had no Power to make ſuch a By-Law: 


And Iſſue was joined thereupon. Both theſe Iſſues were found 
for the Defendant. 5 


Sir Fletcher infiſted, on 1 his Behalf, that the Proſecutor could 
have no more than a Rule to ſhew Cauſe © why this Judgment 
« ſhould not be arreſted. Whereas the preſent Rule is drawn up, 
not only to ſhew Cauſe “ why the Judgment ſhould not be ar- 

s reſted”; but a/fſo, © why Judgment ſhould not be ENTERED 
© FOR the KinG AGAINST the Defendant.” 


He then inſered their Ob; ections to the By- Law —premi- 
ling, 1ſt. That Corporations == incident Power to make By? 
Laws. 2dly. That that Power is lodged in the Body at large; 

_ unleſs placed expreſsly elſewhere. zaͤly. Wherever the Crown 
gives it expreſly elſewhere, the Power will reſide where the 
Crown has veſted it. 4thly. Wherever the Power is lodged, 
it is equally ſtrong; it is the legiſlative Power of the Corporation, 
and binds all their Members. . A W may, to prevent 
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Confulicn, reſtrain popular Elections: 
ber of Electors. 


It may reſtrain the Num. 
The Defendant's Counſel then repeated the Defendant's Ob- 
jections, and anſwered them. 


iſt. It is objected, That this is a bad By-Law, becauſe it is 
not warranted by the Charter ; which only extends to Caſes where 


Penalties are annexed ; and that the Penalties mult be inflicted by 
the whole Body, | 5 


Anſwer—But the Power of making By-Laws is one Thing: 
The Power of annexing Penalties is another. And here the By- 


Law is a good One, though it ſhould have 20 Penalty annexed to 


it. It is “ to reſtrain the Number of Electors to 8UcH of the 
„ Commonalty as have EXECUTED the Office of CHURCH=WARDEN 
% and OVERSEER. . 8 


Beſides, the Words do not require ſuch a Conſtruction as they 


put upon them: For the ſame Perſons are intended to be the 
Makers of the By-Law, and the Annexers of the Penalty. 


However, the true Anſwer is“ That the By-Law does not re- 
* quire a Penalty: The Members are amovable, if they diſobey it.” 


2dly. It is objected that the By-Law is contradictory to the 
Charter, which requires the Election to be by the Body at large: 


So that it is repugnant to the Charter both in Letter and Spirit. 


Anſwer—The By-Law is not contradictory to the Charier : 


For it continues the Election in the /ame Set of Perſons, though. 
the Number of them is reſtrained. It is reſtrained to fach of the 
Commonalty as have ſerved Pariſh-Oftices : It has only narrowed 
their Number; not taken it from their Body. It remains virtu- 


ally and ſubſtantially in the ſame Parts of the Corporate Body. 


zdly. This Objection was ſplit: And it Was ſaid, that the 


Number of Electors ought not to be narrowed es to the Election 


of a Common Council-Man ; however it might have been, if it had 
been the Head-Ofhcer, _ | 


Anſwer—But the reverſe of this Objection is the Truth. 80 
that the Reaſoning holds inverted. [V. 4 Infl. 48, 49. 4 Rep. 
77. b. 78. a.] —— | _ 3 


4c.th Objection. That the By-Law takes away the Power of 
the Commonalty, wtbout the Conſent of the Commonalty: And 


lie 


. 
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the Caſe of Corporations i in 4 Co. 78. -and 3 Bu Nr. 71. | the Caſe 


of the Corporation of Colcheſter is urged. in ſupport ot this Ob- 
' jection. 
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Anſwer—But wherever the Power of making By-Laws is 
Jodged, thoſe Perſons have the full Power of making them: And 
the Conſent of the Reſt is 1 * Which is an Anſwer to * v. Jen- 
”=— Colcheſter Caſe in 3 Bulſir. 71. And the Caſe of Corporations 8. i _ 
in 4 Co. does not alfect this Cat For there 10 By-Law ap- 253. Cale 9 
raced: : The Judges were forced to preſume One. 
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However, it ſtil! res virtually in the Body of the Common- 
alty, though re{tratiic4 as to the particular Perſons, 


They further obſerved, upon the Caſe of Cor porations, © that 
as a By-Law was there preſumed ; and no particular Clauſe in 
the Charter appeared to give a Power of making By-Laws ; 
it muſt be preſumed to have been made by their incidental 
Power, and conſequently to have been made by the ole 
« Body.” They alſo obſerved, that the Body at large having 
themſelves chofen the Common Council, the Body at large might 


be ſaid to have adually and per;ſonally conſented to what thele 
0 their Repreſentatives had enacted into ä 
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5th Objection. That the By-Law is vague, indefinite and 


uncertain. 


Anſwer—1d certum eft, quod certum reddi poteft. And here it 
muſt appear, at the Time of Election, who are thoſe ſubſtantial 


Electors, who have ſerved public Offices: They are Meeder 
deſeribed and defined. 


They therefore prayed that the Rule nigh be diſcharged, and 
the Judgment ſtand. 


Mr. Morton, 1 . | and Mr. W Mace, contra, pro Rege. 


They admitted Sir Placer Norton's two firſt Poſitions; but 


denied the Third, - together with its eee And they. 
inſiſted, 


That the valuable Franchiſe of a Vote given to an Individual ; 
can not be taken away without the Conſent of ſuch Individual. | 


That the Power of making By- Laws is to be taken "Rriftly: i 
And therefore this Power to make By-Laws thall not be extended 


further than what 12445 to be the manifeſt Intention of the 
* 
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And that this By-Law does not ay reflriſa; but totally varie, 
the Mode of Election e by a Charter not EO 20 * ears 
old. 


The Charter recites the Miſchiefs and Grievances ariſing from 


Diſputes about Elections; and was obtained upon the Repreſen- 


tation of the Commonalty. It directs, ſpecifies, and ſettles 

certain and indubitable Method of Election, that the Town may 
enjoy Peace and Quiet. Then it directs and ſpecifies the parti. 
cular Rights, and the Perſons who hall have fuch Rights; ond 


preſeribes the Mode of Election: And the Mode of Election is di- 


rected and preſcribed, ſubſequently to the Clauſe which gives the 
Power of making By-Laws; and it deſcribes what Species of By- 
Laws they are to be. Surely, This is a Negatrve upon a  By-Law 


afterwards made to the contrary of it. 


The Charter only intended to give the fele& Body 4 Power to 
make By-Laws for correcting Offenders, for regulating Trade, 


and Matters of the like Kind; in ſhort ſuch By-Laws as might 


| be enforced by Penalties ; not ſuch as would take away the Rig: 


of Election. 


And they can make no By-Laws but ſuch as are within the 


Power given them by the Charter. So was the Opinion of the 
Lord Chancellor, in the Caſe of Child v. Hachen: Bay 3 
42 2 Peere W, Uinams 209. 


Ihe Charter now under Conſideration expreſſly gives the Right 
of Election to the ComMonaLTyY. But this By-Law totally al- 


ters overturns and changes the Nature of the Election: It takes 
it quite away um the Commonalty, and places it in a few Houſe- 


Reepers, who have ſerved certain * 


They Gaid, they would not 8 r any Diſtinction between 
the Election of Principal Officers of Corporations, and ſubordi- 
nate Ones: (which Diſtinction might pernaps be urgoed for, from 
the Caſe of Corporations 1 in 4 Co. ) 


But, certainly, an integral Part of the Corporation can't be 
ſtruck off: Nor can the Makers of a By-Law take the Power of 
Election from thoſe to whom the Charter has given it, and place 


it in Themſelves. Whereas here the Makers of this By-Law 


have, in a great Meaſure placed the Election in themſelves. For, 
as the Charter contains a Clauſe of Ne intromittas as to the C ounty- 
Mer the A Juſtices have the Power of appointing 

2 Ouverſeers: 
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Overſeers : And three of theſe reduced Electors are Burrough- 
Juſtices by their Office. | 


The Power of Voting (a very valuable Franchiſe) can not be 
taken away without the Conſent of the Voters. 


The King Himſelf can not take it away, when He has once 
given it. A Man once poſſeſſed of a Franchiſe can not loſe it 
without his own Conſent. 4 Co. 77. Le Caſe de Corporations. 
Bulſtr. 71. The Caſe of the Corporation of Colcheſter. Comberb. 
16. Rex v. Lar wood, and 1 Salk. 190. Butler v. Palmer. 


Turs "Of PRA totally changes the Nature of the Elettion : It 
reduces it from 800 Voters to Ten. It varies and alters the Qua- 


hfications of the Electors: It does not only reſtrain their Number. 


Thi: Kind of Rebe ion is what this Court will never allow. 
It is narrowed reſtrained and limited to thoſe very few who have 
ſerved the Offices of Church-wardens and Overſeers, There is a 
vaſt Difference between 800 Commonalty, and a few Pariſn-Of- 
ficers; ſome of which are to be appointed by the Parſon of the 
Parith, and Others by the Corporation Juſtices. 


Beſides, many Perſons fine for theſe Offices, and do not aFu- 
ally ſerve them : Others are privileged by their Profeſſions; Others 
are exempted by Tyburn-Tickets. Shall theſe Perſons /o/e their 
Right of voting ? This By-Law flies in the Face of the Charter, 
and contradicts the King's Intention: And it would not even an- 


ſwer the End it nee of wolln e Confuſion and 
Diſorder. 


Upon this 2 Argument, 
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Lord MaxsrIEID ad He ſaw Reaſon to doubt of the 
We ; and deſired to conſider of it. 
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It is now ſettled,* . that the Number of the Eleftors may bes» & 
* reſtrained by a By-Law : But a By-Law can not ſtrike off an tled, not only 


integral Part of them; neither can it narrow the Number of x in the the Caſeof | 


“ the Perſons out of whom the Election i is to be made. 4 1 Mayor 


of Carmar- 
then, (hereafter mentioned,) but alſo in a later Caſe, of Lee v. Wallis et al.” 27th January 1756, in 


this Court, IT hat a A may narrow the Number of the Rn but not of the Eligible,” 


— > 
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The Charter gives the Right of Election to the . 
The By-Law reſtrains it to a few of them; and Thoſe few, under 
a particular Deſcription, namely, ſuch as haye been Church- 

wardens 
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wardens and Overſeers. The Corporation- juſtices appoint Over- 


ſeers: And ſeveral Perſons may be exempted or excuſed from 
ſerving that Office at all. Theſe Perſons would be totally ex- 
cluded from ever voting. So that ſome Votes would, be preſerved, 
of Perſons nominated by the Mayor and Jurats: And Others could 
never vote at all. It deſerves Confideration, „whether this is 


<< q reaſonable Reſtrictionꝰ; though this ſele& Body have a Power 


| oa them 80 the a to make By-Laws. 


Mr. Juſtice Wu vor inclined to think the By-Law i un- 


reaſonable. 


He thought, the Court ought to take Care that the Perſons 
impowered to make By-Laws, exerted their Power in a reaſon- 
able Manner. 


They ought not to take the Power of Election from Others, 


and place it in themſelves. Here, the Jurats, Ge. being Cor- 


poration Juſtices, have the Appointment of Overſeers. Conſe- 
quently, this By-Law puts it into their Power to ſay 2% thall 
be the Electors. And, as ſome of the Overſeers are to be named 


, by the Parſon, it fo far puts the Election into the Power of the 


Parſon : Or, at Jeaſt, it may put it into the Power of other Per- 
ſons, not Corporators, who may Have the Right uy chooſing 


Church-wardens. 


As to the Objection of the want of the Conſent of the Com- 


: monalty to the By-Law— He thought them as much included in 


and bound by a By-Law made by the ſelect Body to whom the 


Charter gives the Power of making By-Laws, as if they had ac- 


tually given their own Conſent. 


Mr. juſtice YATES, and Mr. Julien AsTON thought it bad. 


A By-Law may narrow the Number of Electors; not altering the 


conſtituent Parts. But here They have gone out of the Charter, 
and zmpoſed Qualifications not mentioned 1 in il, nor at all connected 


with the ee 


The Commonalty are, by the Charter, an 1 Part of the 
Conſtitution. And this By-Law admits Thoſe of them to have 
a Vote, who have ſerved theſe Offices; and excludes thoſe of them 


who have not ; Though ſome of them may be incapable or not 


obliged to ſerve them, and though this Qualification has no Con- 
7exi9 at all with the Corporation. And the Corporation- Juſtices 


Have the Appointment of Overſeers, in their own Hands. 
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In the Caſe of Rex v. Tucker, May r of per 7 It was P. 14 


Law by the Mayor and Aldermen, “ T hat the Mayor ſhould be © 2, B. K. 


« choſen out of the Aldermen,” was held bad. N 75 


when the 
Lords affirmed the Judgment of this Court. The Charter directed the El-Q'on to be made oute of four 
Perſons to be nominated out of the Burgeſſes or Inhabitants a? large: The By-Law directed it to be 


made eut of four Perſons to be named out of the Aldermex, or at leaſt one of whom ſhould be an 
Alderman. | 


So here, they have reſtrained the Electors, not generally, but 
with ſuch a Diſtinction as in Effect uw the Election i in Tf bem- 
ſelves. 


Lord Mas iI faid, Theſe Obſervations ſtruck 15. 
very ſtrong. 


The By- Law introduces a new Defeription not mentioned in 
the Charter, nor at all connected with their Corporate Character, 
as a Qualification to enable them to elect; and excludes ſuch of 


them from the Right of eleQing, as bave not this Val fication. 


Sir F etcher Norton obſerved that this \ was new Matter, as to 
which He had never been heard. 


Lord Mansri.p—You ought to be heard to IN 
: Let it ſtand over rl W cdneſiay 
"Ap JouRNeD till Wedneſday the 29th. 


On which Wedneſday, the 29th. The Counſel for the Defen- 
dant, Sir Fletcher Nerton, Mr. Serjeant Leigh, Mr. Burrell, Mr. 


Ajpurſt, and Mr. Dunning, endeavoured to anſwer the ne 
tions. 


Je has been objected, [ſt That an 1 integral Part 4 the 8 
ration can not be ſtruck off; 2dly. That the By-Law places the 


Power in Themſelves ; 3dly. That it impoſes a e * not at : 
all connected with the Corporation. . 


PFirſt. The Caſe of Corporations in 5 Co. 77. b. 78. a. is an 
Authority for Us, ſtanding unimpeached: It was there reſolved, 
« that where the Charter gives the Election to the Commonalty, 
© an Election by a certain ſelected Number of the Principal of 
them, commonly called the Common Council, and not in ge- 
„ neral by all the Commonalty, may be good.“ The Point 


about an integral Part of the EleQors being excluded, Was 
PART IV. Ver. II. 70 not 
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have been by Charter, or at leaſt by Preſcription. 


Hilary Term 6 Geo. 3. B. K. 
not determined in the Caſe of Rex v. Phlllipps, in Carmarthen, 


Trin. 1749, 22,23 G. 2. B. R. That Determination was, That 
% a By-Law may reſtrain the Number of the Eleflors, but not 


«« the Number of the Objects of Election.“ 


Here, the Common Council are not a diſtinct integral Part of 


tne Cor Portion. for they remain Part of the Commonalty: Whereas 


in Cormarther, the Common Council were choſen out of the Bur- 


gelles, and not out of the Cominonalty ; and they had never been 
Part of the Commonalty. But i, Corporation of Maidſtone 


confiſts only of Mayor, Jurats, and Commonalty, Therefore 


the Commonaity are nt here excluded: It is only a Redud ion 


of 800 to a ſmaller N umber of the fame Perſon ; ; which is al- 


lowable. 


Secondly This By-Law does not put the Corporation into the 


Power of the Mayor and Jurats, as is objected. For, whatever 


may be ſaid about the Overſeers, yet ſtill the Church-wardens ma 
very well repreſent the Commonalty*: They are not choſen by the 
Burrough-Juſtices, but appointed by quite other Perſons. The 


43 Elix. c. 2. gives the Nomination of them to the Pariſh : The 


Juſtices are, in heir Caſe, only miniſterial. The Power of Ap- 


pointment of e is not in them. 


In the Cafe of Rex v. Juſtices of Dorchefter—upon a 3 
to the Juſtices © to ſign a Rate“ — It was holden * that their 


6c 171 15 the Rate was a Matter of Form only: They are obliged 


to ſign it. 


Ir this By-Law had in Fact tended to place the Election in 


7. hemſelves, it would not have made it a bad one: For the Court 


can not get at the Fact, how far the Balance of Influence is al- 


tered. And They will not preſume any improper Dehgn or Con- 
ſequence : So far from preſuming that they will act wrong, it 
ſhall be preſumed that they will act igt. 


This Fy-Law being made by the Perz 15 9 by the 


Charter to Mp By-Laws, is to be conſidered upon the fame Foot 
as if it had been made BY the Corporation at large: And They 
have a Right to reſtrain the Number of Electors to any Number, 


how ei ſoever. And the very Caſe is put in the Caſe of Cor- 


_ porations, 4 Co. by way of Illuſtration: It preciſely ſuppoſes it. 


And in that Caſe, there was a Common Council; which muſt 


Thirdly Fo to the Objection « that this Qualification my 
not at all relate to their Corporate: Capacity.” 


1 Hilary Term 6 Geo. 3. B. R. 183 8 
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This By-Law 1s only deſcriptive of sven of the Comminalty as 
hall have a Right to vote. It deicribes the mere Subſtantial of 
the Commonalty, by their having gone through theſe public Of- 
ces. And ſurely, the By-Law will not be the worſe for ſuper- 
edding a Qualification. This is not introducing a new Clats of 
Men under this Deſcription: It is only a Reſtraint of the ſame 
Perſons, and confimng them to ſuch as are ſo | ca 
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Lord Marui rom the Caſes cited or alluded to, 
it appears to Me, that where the Power of making By-Laws is 
by Charter given to a Select Boay, They do not repreſent the whole 
Community; and therefore cannot aſſume to themſelves what 
belongs to the Body at large : But where the Power of makin 
By-Laws 1s in the Body at /arge, they may delegate their Rights 


to a Select Body ; who become the Repreſentative of the WOE | 
Community. 


Now here, the Charter appoints the Election of the Mayor to 
be by the Jurats ; and of the Jurats, by the Mayor, Jurats, 
| and Common Council-Men, (excluding Commonalty;) and of 
„ * Commonalty, by the Mayor, Jurats, and nnn 


I remember, the Charter was. much litigated at the Time * 
paſting i it. And it was Matter of Deliberation, ** Whether the 
« Power of Election ſhould be fixed in the Body az large, or in 
the ſelect Body. „„ 


1 underſtand the 88 as if it had aid in 6 Words 


that the Commonalty ſhall vote for ee and not be repre- 
ſented by dae Common Council.“ 


It is by no Means to be compared to Caſes pas there is a 
Common Council who are ſuppoſed to have been created by the 


Commonaliy, and therefore have the isi Power of the Com- 
monalty in | them. 
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| Here the Common Council is no Part of the Commonalty, 
but a Diſtinct Body. They are conſtituted eo nomine, as Common 5 
Council. Men; which is an Oflice for Life. 
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Tus alone, would be a faflicicat Objeftion to the By-Lav. 


I 


But further, they have here confined the Qualification to what 

| «does not relate to or concern the Corporation; to having been Church- 
_ wardens, Perſons appointed annually by the Parſon; or Overſeers, 
Perſons nominated 2d the Juſticcs. 


Very ee 2 
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of the Grant. 


mmm any 


This is an Abuſe of their Power, for the private Benefit of 
Thoſe that have exerciſed it. 


I am therefore clearly of Opinion “ that it is a u and void 
% By-Law. 


Mr. Juſtice WIL MOT declared Himſelf of the ſame 
Opinion. = 


The true Teſt of all By-Laws is the Intention of the Crown in 
granting the Charter, and the apparent Good of the Corporation. 
And upon this Principle ſtands the Power of controling by a By- 
Law the Words of a Charter, as far as relates to the Diitinction 
between narrowing the Number of Electors, and narrowing the 
Number of thoſe out of whom the Election is to be made. A 
By-Law may reſtrain the Number of the Ele&ors: But it cannot 
narrow the Objeds of Election. The former tends to avoid po- 
pular Confuſion and Riot: But that Reaſon does not apply to the 


Objects of Election. This was ſettled in the Carmarthen Caſe. 
[Rex v. Philips, jun. Mayor of Carmarthen, Trin. 1749. 22, 23 
6. 2. B. R.] and it was there holden “ that a By-Law can't 


« exclude an integral Part of the Electors.” 


Il do not ſay, that any integral Part is here ſtruck off : Which, 
1 think, could not be done. „„ PINOY 


But a Qualification is required, which is neither mentioned in 


the Charter nor at all connected with their Corporate Character. 


The Charter ſays the Election ſhall be by the Mayor Jurats and 


Commonalty. The By-Law ſays it ſhall be confined to the Mayor, 
Jurats, aud Common Council, and such of the Commonalty as ſhall 
have ſerved the Offices of Church-warden and Overſeer of the 


Poor for One whole Year. 


The Charter having named the Common Council ſhews that 


they were meant to be a diſtinct Body, or Claſs. No By-Law 


could have confined it to the Common Council a/one: Neither 
can a By-Law confine it to ſuch of the Commonalty' as are under 


ſuch a Qualification as 1s here required. 


The Crown have added no Qualification to the Votes of the 
Commonalty. The By-Law cannot ſuperadd a Qualification when 


the Crown have not; and which has no Relation to or Connexion 


with their Corporate Character and Capacity. It is in the Teeth 
2 Is 
Beſides, 


„ go 4 V_Yod 
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Beſides, This is in Effect, putting the Power in Themſelves * 
For they have the Nomination of Overſeers. The Church-wardens 
are not, indeed, appointed by themſelves: But They are appointed 


by Strangers to the Corporation. The makers of the By -Law had 
no Right to impoſe ſuch Qualifications. 


Therefore this By-Law is void. It not only reſtrains the 


Number of Electors, but zmpo/es Qual! ;fications contrary to the In- 
tention of the Charter. Therefore it is not juſtified by the Caſe 
of Corporations in 4 Co. 77, 78. 


Mr. Juſtice YAaTEs—Corporations cannot make By-Laws 
contrary to their Conſtitution. It they do, they act without Au- 
thority. This By-Law is made by the Mayor, Jurats, and Com- 
mon Council; To whom the Power of making By-Laws i is given 


by the Charter. 


| The Common Council can't be conſidered as the Repreſenta- 
| tives of the whole Body of the Commonalty.—The Common 


| Council mentioned in this Charter, are plainly a diſtinct Body 
| from the Commonalty. 8 


This By-Law was not actually made by the whole Body. 


The Carmarthen 81 was ſuppoſed to be a By-Law made : 

| by the whole Body: So was the Cate of Corporations in. 4 Co. 
| Whereas, here, the Mayor, Jurats and Common Council, (which 
Common Council are a diſtin Body from the Commonalty,) 
make the By-Law, and place the Election in the Mayor, ſurats 
and Common Council, together with a Part of the Common Freemen. 


| This Part of the By-Law I therefore hold to be unreaſonable, 
. . and bad. 


I )huhen as to that Part of it which impoſes the Qualification upon 
| the Freemen—lt requires from the Electors appointed by the 
Charter, a Qualification not mentioned in the Charter; the hav- 
ing executed quite diſtinct Offices, not at all connected with the 
Corporation. I can not conceive that even the whole Body could 
have thus varied an eſſential Part of their Conſtitution. 


| Theſe Officers {Olacck-wandews and G are alien to 
the Corporation; and depend upon the Will of Others, and partly 


upon the Nomination of Some of the very Makers of the By- 
Law. 


The 1 is, in my Opinion, clearly naid.. EW 
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Mur. Juſtice A8Ton—The Common Council, though Part 
of the Corporate Body, are a diſtinct Claſs from the Commonalty: 
They are Part of the Select Body to whom the Power of making 
By-Laws is given. A By-Law may narrow the Number of th: 
ſame Electors: But it can not transfer the Right of Election to 
a'Ferent Perſons. 


There was no Common Council diſtin& and as a ſelect Body, 
either in the Carmarthen-Caſe, or in the Corporation-Caſe in 


4 Co. 77. b: Therefore they remained as Part of the general 
Body: Here, they are a diſtinct Claſs. 


- "AW Intention of the whole Charter is to be conſidered 3 in the 
Conſtruction of it. 


You can not change the Right of the Electors from one Bodr 
to a different Body, or iutermix other Perſons with Thoſe who 
have the Right in them. 


Twi By- Law is a manifeſt Scheme of the Makers of it, to 
put the Power of Election in themſelves. 


And the Qualification kink annexed is a Suſpenſion of their 
Right, 71il] they ſhall have ſerved theſe Offices, reſpectively, tor 
a whole Year: So that it is a Suſpenſion for 2% Years, at the 


leaſt. There is no End of Qualifications of this Sort. 
It is a bad By-Laws 
The By-Law being thus holden to ba bad, the Judgment 


was ARRESTED. And the Court declared, that. there 
ought to be N Cos of the Trial or DION, on either 


Side. 
Saturday, 1 Rex ver/us Inhabitants of Silcheſter. 


Feb. 1766. 


This Caſe 1s already in Print. It is abridged in the TABLE. 
See it at /arge in my SETTLEMENT= Cass, Ne. 176. FA. 
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TIS \ 


Fotterel we: Jus P hitbs . 


R. Stowe ſhewed Cauſe againſt the Defendant's being diſ- 
charged out of the Cuſtody of the Marſhal ; a Rule for 


that Purpoſe having been made on Sir Fletcher Nerton's Motion, 
upon the following F act, vis. 


A Committitur in Execution was entered in the Marſhal's Book: 
But No Commttitur-Fiece was filed; nor was the Committitur 
entered ON RECORD within two Terms. 


In 2 Strange 1215, Unwin v. Kir choſe—The Court held « that 


Monday, 3 
Feb. 1766. 


« the Committitur muſt be actually entered n Record before the 


„End of the ſecond Term.” 


Here is no Entry of the Defendant's Commitment on the RoLL ; 


nor any Committitur-Piece Pied, to authorize it's being lo entered 


on Record. 


"Therefore Sir Fletcher prayed that the Rule might be made 


abſolute for Wenn the Man: And 


The. Kurz was made ABSOLUTE, accordingly. 


Rex verſus Crookes. 


_ Wedneſdays. 


"HE 83 refuſed to quaſh veoxn Morlox an Indict- 


ment found at the Quarter-Seſſions for ſelling by falſe 
Weights; though Mr. Wallace made two Objections; vis. iſt 


That the Charge was That the Flour-Scale was the lighter”; 


from whence He inferred that the Defendant muſt i injure Him- 


ſelf, not his Cuſtomers who bought Flour of him: 2dly. That 


the Charge was only of ſelling by thoſe falſe Scales, generally, not 


faying where ; So that it did not appear that the Offence was com- 


mitted within the Jur ;/diftion of the Juſtices. 


Tax CourT faid They were NOT OBLIGED to quaſh on 


Motion: And as this was an Indictment for ſuch an Offence, they 
might demur to it.“ 


They after- 


wards refuſed 


to quaſh upon Motion, an Indictment for ſelling Coals by falſe Meaſure. Rex v. Osborn: — 


28th April 1766. 
9 1 7 Moriox DENIED. 


Regula 
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Regula generalis. 


ORD MANSFIELD mentioned and declared that the 


Court was come to a Reſolution 


That every Rule which ſhall be enlarged to the next ſubſe— 

nent Term, ſhall be fixed to a particular peremptory Day, within 
the t five Days of ſuch ſubſequent Term; namely, The firit 
Five, to be appointed for the firſt Day; the next Five, for the 
ſecond Day; the next Five, for the third Day; the next Five, 
for the Fourth; the next Five, for the Fifth; and then round 
again, in Addition to each Day; and ſhall be called by the Of- 
ficer, after the whole Bar ſhall have moved. 


His Lordſhip obſerved that this will be a very great Come: 
nience to the Gentlemen at the Bar, eſpecially Thoſe who are in 
great Buſineſs; As they will know when to be ready and pre- 
pared, by being apprized of the exact Time when the Motions 
are to come on; and alſo to the Attornies, who will then know 
with Certainty, when to attend their Motions, and not be obliged 
to attend from Day to 18 at an abſolute e when they 
may chance to be heard. 1 


Whereupon, I took the Liberty to mention to the Court, how 
very proper and convenient this Regulation would be in another 
Reſpect alſo, vig. in faving Expence to the Suitors of the Court: 
For that the Bills of Coſts which came before Me for Taxation 
were at preſent full of numerous Charges for attending Motions 
for a great many Days together ; upon all which Days they al- 

ledged that they had actually and neceſſarily attended; the Truth 
of which Aſſertions it was almoſt impoflible for Me to judge of, 
And conſequently to know how many Attendances it was reaſon- | 


4 able to allow them for. 


Lord Manzrrety mentioned this to the 1 and faid 

that in 7his reſpect alſo, it would be a great Convenience to the 
Attornies as well as the Client: For that it was not worth their 
while to attend here ſeveral Days at an Uncertainty, for the com- 
mon Fee allowed for an Attendance; and by this Regulation, the 
particular Day wall be punctually aſcertained, 


Maſter Owen informed his Lordſhip (which He alſo mentioned 
to the Bar) that it would be ſtill more advantageous to the Attor- 
nies on the Civ Side; as He never allowed them any more than 


One Attendance, be their actual Attendances ever ſo many. a 
I e 
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Lord MANSFIELD added a Direction, © that after ever 
Term, there be a Lift made out, and fixed up in the Offices, 
both on the Crown and Civil Side, of the Rules ſo enlarged, 
and the particular Days when the reſpective Motions are to 
« come on: And that a Copy of ſuch Liſts be delivered to the 


40 Judges 3 the ey before the. nn of every 
4 Term.“ 


| MegmoranDum—The next Day (Friday the 7th of 


February) at the Sitting of the Court 


Lord MANSs FIELD ſpoke to Both the Clerks of the Rules, 


and told them that inſtead of going on with five Cauſes for five 
Days, and then round again, (which would overload thoſe five 
firſt Days,) it would be better, and he accordingly directed, that 
the Method ſhould be as follows, viz. * To appoint the firſt five 

« enlarged Rules (either on the Criminal or Civil Side of the 


« Court, as they might happen,) for the h Day of the next | 


Term; the ſecond five, for the fecond Day of it; He third five, 


e for the third Day; and ſo on, toties quoties, to the 6th, 7th, 


-«« 8th, gth, 1oth, and following Days of ſuch N Term, : 


„ WITHOUT retur ang back at all to the firſt Day.” 


N. B. A Attorney now prefect in the Court, declared 


publickly, upon his Cauſe being put off till To- 


morrow, That He had attended it Fourteen 

© 4 Pays, but had not been able to get it on; ſome 

or other of the Counſel concerned in it, being 
either abſent or otherwiſe engaged. 


- This Rule, and the Appointment of particular Days for ſpecial 


3 | Motions, have had a wonderful Effect. 


Formerly, no Rule to ew Cauſe came on, till it was moved. 
by Counſel: And no Counſel might move oftner than once. 
Matters of the moſt Conſequence and greateſt Length, were poſt- 


poned. The leading Counſel could keep back what they pleaſed. 
| Bufineſs was thrown off to the End of the Term; and fo great a 


Load upon the laſt Day of it, that though the Court ſat till Mid- 


night or later, Nothing long could be gone into, but was of 


Court adjourned till the next Term ; and with a little Manage- 


ment, (where Delay was wiſhed,) from Term to Term. But 


now, though the Buſineſs is greatly increaſed, and increaſes daily, 


the whole 1s gone through with Eaſe; The Counſel know what 


to be prepared upon ; the Attornies know when to attend; and 
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every Poſſibility of affected Delay is cut off: No Body attempts 


it; becauſe they know, it would be in vain. 


Exrurday, 8 Hernaman 18 Bawden ct al.“ Executors of Ford. 
eb. 17 


Hs was an Action by a Sailor for Wages in a Voyage 
«© to Newfoundland and from thence, to Spain or Par- 
NN tugal, or ſome Port in the Mediterranean.” 


A Verdict had been given for the Defendant : And the Judge 


(Mr. Juſtice Gould) gave the Plaintiff Leave to move for a New 


Trial, without Payment of Coſts; upon a Queſtion which aroſe 


at the Trial. 


| The Queſtion was © Whether the Sailors in fuch Voyages ar are 
4 intitled' to their Wages, at Newfoundland, or not till the Ship $ 
= Arrival at the Port * Delve of the Fsſe. 6 


The Contract was ** That the W ages ſhould be paid at that 
Port at which tuck Wages were USUALLY due.” 


The Fact was © That this Ship was taken, after it's Arrival 


« at Placentia in Newfoundland ; and upon it's Voyage from 


: 66 Newfoundland to it's Port of Delivery of the Fiſh.” 


It was infiſted on the Part of the Defendant, that in the Courſe 
and Nature of this particular Trade to Newfoundland for Fiſb, the 
whole is conſidered as One entire Voyage; and is not underſtood 
to be finiſhed, till the Ship's Arrival at the Port of Delivery of 
the Fiſh: Though they admitted that the general Rule in other 
Voyages, was, © that the Wages are due upon the Snap: s arriving 


“ at it's n 72 Port of Deſtination or Delivery. 2 


Contra—for the Plaintiff, It was denied that this is the Courſe 


or Cuſtom in thoſe Newfoundland-V oyages; UNLESS it be parti- 
cularly ſpecified in the Contract: Which, the Plaintiff's Counſel 


ſaid, was uſually done, when this was intended by the Parties, 


They argued, that Freight is the Mother of Wages ; ; and that 
the Ryantum of the Freight i is quite immaterial, 


Here, no ſuch Cuſtom as is alledged, has been proved. 


Indeed, a ſpecial Contract may control a general Law: But chis 
Contract does not do ſo. Nor can the Op1Nn1oNn of two or three 


Witneſſes, or even of the Jury eſtabliſh it as a Cuſtom. — 
7 5 1 And 


166 
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And it's being uſually inſerted in the Contract, proves that 


e there is no ſuch general Cuſtom.” 


Lord MANSFIEID—It depends upon a Matter of Fatt, 
whether this Caſe is within the general Rule of Law: Which 


Matter of Fact is * WHERE he firſt Place or Port * 


upon this Voyage or Contract, is. 


It is a Voyage from: Barnſtaple to Portugal « or Spain, or other 
Port in the Mediterranean, taking in a Cargo of Fiſh at Newfound- 
land. And ſo is the very Contract itſelf : Which deſcribes it as 


One ſingle Voyage ; which is to end either in Spain or Portugal or 


ſome Port 1 in the Mediterranean, at the Election of the F reighter. 


And the Ship was loſt before it arrived at it 8 Fort of Delivery. 


Therefore the Verdict is right. 


Mr. Juſtice W1LMoT concurred. Newfoundland is NOT 
the Delivering Port; but the Loading Port: There the Cargo is 
to be put on board; which Cargo i is to PRESS the 7 * of the 


— 


This is a Contract for a Voyage from 1 Bake 6 to fore port 
in Spain or Portugal, or ſome Port in the Mediterranean, going ; 


round by Newfoundland. 


Mr. Juſtice YaTEs concurred. 'Tis all One entire Voyage. 


The Fiſh i is the only Lading of the Ship: No Matter where taken 
in. And the Ship was loſt before it's Arrival at the Port of De- 
| livery, As the Freighter loſt his Cargo, the Mariner ought — 


loſe his Wages. The Verdict 1 is right. 


Opinion. 


Mr. Juſtice ASTON declared Himſelf to be of the fame 


The Pals w was ordered to be delivered to the DEFENDANT. 5 


2 


Benſon verſus Sir Thomas Frederick, Bart, 


upon a Writ of Inquiry which had been executed befare 
Him; na upon which, 1504, Damages had been given. 


Z L RD MANSFIELD reported the Evidence given 


ce 


V. ante, 
Pa. 394 
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It was an Action brought againſt the Defendant, who was Co. 


lonel of the Middleſex Milicia, for ordering the Plaintiff, who was 


a common Man therein, and had a Furlough from the Major, to 
'be Iripped, and to receive 20 Laſhes from two Drummers. 


Mr. Morton had wowed to ſet aſide this Verdict, for Excgxs. 
SIVENESS of Damages; and had obtained a Rule to ſhew Cauſe. 


The Counſel on both Sides left it upon his Lordſhip's Report, 
Lord MANSFIELD ſaid, He had no Doubt but that it 


might be right to give an Opportunity of reconſidering Verdids 


where exceſſive Damages had been given. 


But in the preſent Caſe, He was not diſſatisfied with hs Ver- 
dict: For Sir Thomas had manifeſtly acted arbitrarily, unjuſtifiably 
and unreaſonably. He had ordered this innocent Man to be 
flogged (though unjuſtly and improperly), merely out of Spite to 
his Major; becauſe the Major (Spinnage) who gave the Man the 
Furlough, had offended Him: In which, He acted malo Anime, 


and out of mere Spite and Revenge. And the Man, though not 


mages were very great, and beyond the Proportion of what the 


much hurt indeed, was ſcandalized and diſgraced by ſuch a Pu— 


niſhment. The Defendant i is a Man of ſuch Subſtance as to be 
very able and ſufficient to pay this Sum; and could only fave a 
Part of it by having a new Writ of Inquiry, if We were to di- 


rect one. His Lordſhip acknowledged that He thought the Da- 


Man had ſuffered: And yet, under the whole Circumſtances of 


the Caſe, he was not for granting a new Trial. 


Mr. nie Witwor 8 BY at that it 


was rather owing to the Lenity of the Drummers than of the Co- 
| lonel, that the Man did not ſuffer ore. Therefore, though He 
Had no Doubt but that the Court might look upon theſe Damages 
to be too high, in a common and ordinary Caſe, and had Power 
to ſet aſide the Verdict and award a new Writ of Inquiry; yet, as 
in this Caſe, the Defendant had ated very arbitrarily, and was well 
able to pay for it, He did not think the Court were obliged to ſet 
aſide the Verdict that the Jury had found. 


Mr. Jallice As rox concurred. He was very full in vin- 


dicating the Diſcretion of the Court to grant new Trials, - even 
when the Damages were ideal; and cited the Caſe of * Mod v. 


Gunſton. But as in the preſent Caſe, the Defendant had acted 
very ien and unjuſtifiably, and under the Circumſtances 


that 


0 — —— 
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that appeared upon the Report, He did not think hig to 3 a 


* Occaſion for the Court to ſet the — aſide. 


Per Cur. unanimouſly, 


RuLE DISCHARGED. 


Heſketh verſus Braddock, 


HIS was a Writ of Error from the Great Seſſions for the 
County of Cheſter; who had reverſed the Judgment of the 
Portmote Court of the City of Cheſter, in an Action of Debt 
brought there for recovering a Penalty of five Pounds, upon a 
By-Law made by the Corporation of the City of Cheſter. The 
Breach of the By-Law was aſſigned in the Defendant's keeping 


an open Shop, and exerciſing the Trade of a Grocer, within the 


ſaid City; though He was not a Freeman of the City. 


The original Action was brought by Peter Ellames and Henr 


y 
Hieſeeth the Treaſurers of Cheſter, in the ſaid Court holden before 
the Mayor called the Portmote Court; and Judgment was there 


given for the Plaintiffs: After which Judgment, Peter Ellames - 


5 died. 


The Declaration ſtates an ancient Cuſtom, „That no Perſon 


«whatſoever, not being free of the ſaid City, might or ought to 


« ſell or put to Sale any Wares or Merchandizes within the City : 
« or the Liberties thereof by Retail ; or keep any open or inner 
« or other Place or Room for Shew Sale or putting to Sale of any 


or to uſe or exerciſe any, 


« Wares or Merchandizes by Retail; 
« Art, Occupation, Myſtery or Handicraft within the ſame City.; 


« the Time of .the Fairs excepted.” Then it ſtates a Cuſtom 
« That the Mayor Aldermen and Common Council might or- 
e dain fit Remedy for any Cuſtoms that might ſeem difficult or 

« defective; or if any Things newly ariſing, where Remedy be- = 


« fore was not ordained, thould need Amendment,” 


Then, hs . ſtates, That at a Common Council hol- 


den on 26th September, ꝙ Geo. 2. before the Mayor Ge, duly 
aſſembled according to. the zforeſaid Cuſtom &c, a By-Law was 


made, * That no Perſon whatſoever, not being free of the ſaid 
„City, ſhould, at any Time after the Feaſt of St. Michael the 


* Archangel then next enſuing, by any Way, Colour or Means 
„ .whatſoever, either directly or indireQly, by Himſelf or any 
„Other, Shew Sell or put to Sale any Wares or. Merchandizes 


+ whatſoever, by Retail; or keep any Shop or other Place what- 
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c ſoever, inward or outward, for Shew Sale or putting to Sale 
any Wares or Merchandizes whatſoever, by way of Retail; ot 
% uſe any Art, Trade, Occupation, Myſtery or Handicraft what. 
« ſoever, within the ſaid City*or the Liberties or Suburbs of the 


„ ſame, (the Time of Fairs in the ſaid City excepted ;) upon. 


% Pain to forfeit the Sum of five Pounds &c, to be recovered 
* by Action of Debt, Bill or Plaint, to be proſecuted in the Name 


of the Treaſurers of the ſaid City, in the abovementioned Court 
- * of Portmote, to be held before the Mayor &c, &c, with Coſts 


of Suit; and that (after the Coſts of Suit had been deducted,) 
«© One-third Part of ſuch Forfeiture ſhould be diſtributed among 


the Priſoners in the Northgate-Gaol of the ſaid City; and ano- 


* ther Third Part ſhould be paid to Him or Them who ſhould 
« firſt give Information of ſuch Offence.” _ 


Then the Declaration aſſigns the Breach, as is abovementioned, 


The Defendant pleaded © Nil debet: And Iſſue was joined 


: thereon ; and a Venire awarded to the SHERIFFS of the City of 
. Cheſter. 8 


The Defendant, on the Return-Day of the Venire, challenged the 


Array of the Pannel, becauſe it was arrayed and made by the Snz- 


RIFFS Who were Citizens and Freemen of the ſaid City, Where- 


fore he prayed © that the faid Pannel might be quaſhed.” 


To this Challenge of the Array of the Pannel, the Plaintiff; 


demurred. And the Defendant joined in Demurrer. After which 
Joinder in Demurrer, the Record immediately proceeds thus— 


And hereupon, it is judicially taken Notice of, by the faid 


Court here [the Portmote-Court] and is known to the ſame 


« Court, that by the Cuſtom and Conſtitution thereof and of the 


City aforeſaid, 70 Perſon or Perſons can or ought to array the 


the Pannel of any Jury within the Juriſdiction of the ſaid Court 


« or in any Civil Suit within the ſaid City, other than the $he- 
« ri of the City for the Time being, or One of them, or (by 


_ « reaſon of any Default in the ſaid Sheriffs) the Coroners of the 
« ſaid City for the Time being, or One of them; and that by 
the Cuſtom of the ſaid City from Time immemorial, 20 Perſon 


« or Perſons can or ought to be Sheriffs or Coroners of or within 


* the ſaid City, but Citizens and Freemen of the fame City.“ 


The Record then ſtates the Judgment of the Portmote-Court, 


That the ſaid Challenge of the Defendant to the ſaid Array of 


* the ſaid Pannel be d:/allowed ; and that the ſaid Pannel of the 


aforelaid Jury ſo arrayed as aforeſaid, be allowed and taken.” 


7 . Then 
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Then the Record goes on and ſtates that the Defendant, ore 
-enus, in open Court challenged the Pol Ls; becauſe the Jurors 
and Each of. them were Citizens and Preemeh. 


This Challenge was alſo difallowed by the Portmote - Court: 
And thereupon the Iſſue was tried; and a Verdict found for the 
Plaintiff; and Judgment accordinglyy. 


A Writ of Error was then brought in the Court of Great Sel- 
ions: And the Judgment of the Portmote-Court was reverſed _ 


there. Upon which Judgment of Reverſal, the preſent Writ of 
Error was brought here. 


On 7 ueſday the 28th of January laſt, this Caſe v was ; argued by 
'Mr. Davenport for the Plaintiff in Error, (who was alſo the 


original Plaintiff below;) and Mr. 1 for the Defendant, BY 


(who was the original Defendant below. E: 


Mr. Aſburſ declaring that He did not mean to diſpute the 
Cuſtom, nor the * By-Law, nor the Form of the Declaration ; 


but — objected to the I NTEREST of the Sheriffs and Jurors. 


It had been 
objected be- 
low, „that 


6c Law was a bad one; and that even the Cuftom itſelf, upon which it was founded, was a bad Cuſtom; 
« in as much as it appeared thereby, that none could array he Pannel but Perſons who were them- 


. 6 ſelves Freemen.“ 
Mr. — applied Himſelf to anſwer that Objection. 
It was in the Portmote- Court objected, on the Part of the De- 


fendant, That the Sheriffs and Jurors were Citizens and Free- 
men of the 5 of CO 0 


He firſt cited Co. Litt. 1 56. 157. And then endeavoured to 


ſhew that the Sheriffs were either not intereſted at all; or if at 
all,. at leaſt in fo ſmall and trifling a Degree, that it could be no 

Ob jection to their returning the Venirè: And that the Intereſt 
of the Jurors was likewiſe either none at all, or not ſufficient to 
ground the leaſt Suſpicion of Bias upon. Indeed, the Objection 
does not lie at all againſt ſuch of the Freemen as are not Traders. 


One third Part of this Penalty i is to be given to 1 Priſoners; 
One third to the Informer ; and One third is unappropriated : | 
The Freemen have no Benefit in it, as ſuch. If they had, it 
-would not be a ſufficient Objection : As appears by 2 Lev. 2 231. 
Rex v. Mayor. Citizens Tc. of Lane. 


Amit 


— a. 
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Admitting e that there may be a ſmall remote Intereſt“ Vet 


the Caſe of Ball and Boſtack in 1 Strange 575, ſhews that a Per- 


Jon though in ſome Degree intereſted, may yet be a Witneſs, 


In the Courſe of his Argument, he endeavoured to ſhew that 
the By-Law was a good One; and cited Carthew 480. The City of 
Tea v. Vanacker. 1 Ld. Raym. 496. S. C. (with Reſpect to the 
City of London fining thoſe who are elected and refuſe to ſerve the 
Office of Sheriff.) 1 Lev. 14. Mayor and Commonalty of London 
v. Bernardiſton. 2 Keble 295. . Mayor and Commonalty of London 


v. Gould. 12 Mod. 669. The City of London v. Wood. I. Salt. 
397. S. C. 8 Rep. 121. Waganor's Caſe. 2 Brownl. 289. 8. 5 


Waggoner v. Fiſh. Wakeman v. Harris, B. R. Trin. 1753. 

27 Geo. 2. in Worceſter. | Bedwick v. Fennell, M. 1748. 22 © 
2. B. R. on a like By-Law as the preſent; at the Devizes. Er 
rington v. Geekie, Paſch. 9 G. 2. B. R. there cited. 


The ſame Objection muſt lie a againſt a Judge, as againſt a Jury; 


Recauſc Qne 1 is to Judge of the Law; the Other, of a Fact. 


Here, the Mayor, Sheriffs, Coroners, and Jury v were All of 


them Citizens and F reemen. 


No Part of the Fly i appears, upon the Face of the Record, 


to belong to the City: Nor is it neceſſary that every Freeman 


ſhould be conſidered as intereſted. 


| He therefore prayed that the Judgment of . the Great Seſſions | 
ol Chefer ſhould be reverſed. 


Mr. Aſhurſt, contra, for the Defendant, 
The Sheriff, at the Time of arraying the Pannel, was a Citize 


of Cheſter; and appears upon the Face of the Record to be 05 


And this is a good Cauſe of Challenge. Co. Lut. 157. 12 
Mod. 68 7. „„ 


The Intereſt of the Sheriff 1 1s either direct, or at t leaſt 1 con 2— 


quential as to affect him. 


The Penalty is divided One third to the Priſoners, 'One third 


to the Informer; and One third remains undiſpoſed of, and there- 


fore belongs to the Plaintiff (the Treaſurer) for the Benefit of the 
Corporation. (For which, he cited a Caſe in H. 3 G. 1. B. R. 


tellin gu. Hungerford. ) And the Sheriff! is — 25 ed, by the De- 
| murrer 
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titled to a Part of it. 


He cited 1 the Caſe of Anſtey v. Dowſing, 2 Str. 12525, in An- 
ſwer to the Minutenejs of the Intereſt not making any Difference. 
Any Degree of Intereft is an Objection. So it is to Witneſſes 


1851 


murrer to the Challenge, to be a en ; and, as fcb, to . in- 


with Regard to the Repair of County: Bridges. So it is to Cor- 


porators: 1 Vern. 254, Corporation of Sutton Coldfield v. Wilſsn. 

So it is to Pariſhioners: 2 Fern. 317. Dodſioell v. Nott—; Where 
the Suit related to the Loſs of Money given for the Benefit of 
the Pariſhioners ; and the Queſtion was Whether any Inhabi- 


« tant of the Pariſh ought to be admitted as a Witneſs; and 


it was inſiſted © that the Intereſt was ſo minute and inconſidera- 
« ble, that it could not be preſumed to influence or bias the Wit- 


4 neſs in his Evidence.“ But the Court, in that Caſe, ſaid the 


« Caſes, where the Party was concerned in Intereſt, though 
«never ſo ſmall, have always prevailed : And it was ſo reſolved, 
upon great Debate, in the Caſe of the City of London con- 
« cerning the Water-Bailiff. 


Therefore the Minutenes of the Ir Intereſt is out of the Caſe. 


But if the Sheriff” 8 Intereſt is not Airest it 18 at leaſt conſe 


Went, and a Principal Cauſe of Challenge. 


The Caſe of W. it neſſes is oplicable to the SEP Queſtion, : 


They are not admiſſible, if intereſted ; as, for Inſtance, 
A Commoner — to a Right of Common ; | 


A Pariſhioner—t0 a Modus ; 1 


A Pilot about icering a Ship, 1 Salk. 287. Martyn v. * 


drickſon—Tn which laſt Caſe, Holt, C. J. would not ſuffer the 
Pilot to be a Witneſs ; becauſe he was anſwerable, if faulty in 


ſteering, to the Maſter. Indeed, the ObjeCtion lies ſtronger to 


a Jury-man, than it does to a Witneſs — There i is a Check © on the 


One: None on the Other. 


This 1 a Plea of Nil 4b. It was Beben to prove the 


whole Declaration ; and, conſequently, to prove the Cuſtom, and 


alſo the By- Law: And therefore the Jury ought not to have been 
returned by Citizens and Freemen, who muſt have a Bias in it's 


Favour. 


Paxr IV. Vor. III. 5 1 As 


1852 


Hilary Term 6 Geo. 3. B. R. 


— 


As to the Reaſon given in the Record, why the Court below 


did not allrw the Challenge—It is an arbitrary Reaſon : It ſhouid | 


have come by way of Counterplea. 


| Beſides, ſuch a Ciſtam as is there alledged, “ that none but She- 
« riffs and Coroners can array the Pannel,” is a bad Cuſtom. 


This By-Law does not nor could exclude /i, Court from try. 


ing this Cauſe ; nor could hinder it from being tried elſewhere 
than in the Portmote-Court. Therefore if the Sheriffs and Co— 


roners could not return a Jury, the Plaintiffs MIGHT have tried 
the Cauſe ELSEWHERE. 


He then fad the Caſes cited on the other Side. 


The Caſes in 1 Ld. Raym. 496, Carthew 480, ind Lev. 14, 


were upon Returns to Writs of Habeas Corpus: This is by way 


of Challenge. 2 Keb. 295, is as much for Me, as for Mr. Da— 


venport. 2 Lev. 231, does not hold / frong, as in the Caſe of 


1 Sheriff. 


In the Caſe of Bodwick v. Fennel, there was no Cline: And 
the whole Penalty was given to the Informer, 1 in that Cate. 


As to WW abenian v. Fee proper Bill of Exceptions Was 


tendered or ſigned : Therefore they could not take Advantage of. 


the Exceptions there. 
Therefore He prayed that the Judgment might be affirmed. 


Mr. Davenport, in Reply—lt i is not neceſſary for the Court to 
mfer here, that the Treaſurers. are Truſtees for the Corporation. 


No ſuch Thing appears upon the Record. 


As to Hollings v. Hungerford— The Chamberlain was a Stranger 


to the Corporation. But if not, yet this has ever been e to 
the Mayors of London bringing theſe Actions. 


As to Commoners, Pariſhioners, Pilots &®c—There 1 Intereſt 
18 conſiderable: Here, it is Nothing, or next to Nothing. 


This Cuon does NOT depend upon the Succeſs of this Action. 
They can make 10 effectual By-Law, if they e. can not 3 


his By-Law. 
All 


C4 


" Hilary Term 6 Geo 3. B R 


— 


1853 


— 


All Courts muſt rate Notice of their own Cuſtoms: And their 


Cuſtoms can be tried no where elſe. 


But Mr. Aſburſt ſ. ays <6 that if 1 it can not * tried cllwhere, it 


4. 18 a bad By-Law.“ 


An (wer—The By-Law is a good By-Law: It is admitted to be 
ſo; and the Caſe of Bodwick v. F ennel proves it. 


Returns to Writs of Ha Corpus are as much in Point, as 
other Caſes. And in the preſent Caſe, there was 4 Procedendo 


granted by the Chancery- Court of Exchequer at Cogfeer ct '* There-* This ap- 


fore thoſe Caſes of Procedendos are 1n Point. 


argued again. If We have no Doubt, We will let you know 
our Opinion. e oy | 2 


pears upon 
the Record. 


Lord MAR We will look into the Caſes 3 And 
if We have any Doubt, We will let you know; that it may be 


I think this is the firſt Caſe where the ohe has been 


taken 1 the Record. 


| Cur. advif. or Ulterins Concilium ; 
(eventually, as the Cour thould direct.) 


On Friday the 7th of February it was ordered to ſtand for 


Judgment on 7. ueſday the 11th. 


And now 


Lol Marien delivered the Reſolution of the : 


Court; to the following Effect. 


This was an Action # Debt for the Penalty of a e 
Which the Defendant was ſuppoſed to have incurred by . a 
Shop within the City of Chefter, not bei eing a Freeman. 


The Action was brought in the Portmote-Court, Shes is bal 


dn before the Mayor; and was proſecuted by the Plaintiffs, as 
Treaſurers of the City, (who are ſimilar to Chamberlains 1 in other 
Corporations, * 


The Declaration ſtates a Cuſtom in the City of Cheſter, « That 


* no Perſon who is not Freeman could keep any Shop, or ex- 
* poſe Goods to Sale by Retail, within the ſaid City; excepting 


— Fairs.” And then the By-Law 4 18 ſet forth: Which ordains 


2 « That 
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« That no Perſan who 1s not free of the City, ſhould ſell Goods 
« by Retail, or keep any Shop for a Retail Sale, within the ſaid 
1 City, excepting at Fairs; upon Pain of /orfeiting 51. for every 
« Offence.” This Penalty is directed by the By-Law to be re- 
covered by Action of! ebt, to be proſecuted in the Name of the 


Treaſurers of the City, in the Portmote-Court to be holden before 


the Mayor: And One third of the Penalties (deducting the Coſts) 


is allotted to the Poor Priſoners in the North-Gate Gaol of that 


City ; another Third, to the Perſon who ſhould firſt give Infor- 
mation of the Offence ; ; and the remaining Third is left undi/þ/o4 


of: The Declaration then charges, that the Defendant had kept 


 raffs of the City, to return a Jury of twelve free and lawful Men 
of the City. 


an open Shop in the. City, not being free; in Violation of the 
Cuſtom and By-Law aforeſaid : And therefore the Plaintiffs, be- 
ing Treaſurers of the City, demand this Penalty. f 


To this Declaration the Defendant pleaded ** Wit debet”: And 
Iſſue being joined thereupon, a Venire was awarded to the She- 


1 When the Jury were F the Defendant challenged the. 


5 Array; becauſe the Sheriffs were Citizens and F reemen. 


The Plaintiff: demurred to o the Challenge: And the Pefendan 


5 Joined 1 my Demurrer. 


In this Part of the Record, an extraordinary Entry 1s intro- 
duced, as a Suggeſtion of the Court, That it was judicially taken 


| Notice of, © that by the Cuſtom of the City, No Perſon could array 
e ay Fury, within the Juriſdiction of that Court, but the She- 
riffs or Coroner of the City, or One of them“: And * that none 


"4 could be Sher! fs or Coroners, but Citizens and F reemen.” 


After this Suggeſtion, The Court gave ia ien on ks Chal- 


lenge, © That the ſame ſhould be over-ruled, and the Array al- 
5 * lowed. cel | 


The Defendant has challenged the Polls of the os, ; 'becauſ 


| They were, All of them, Freemen. : 


And this Challenge was alſo diſallowed. 


And thereupon, the Jury (thus returned and objected to) pro- 
ceded to try the Iſſue: And a Verdict ang n were gen 
for the Plaintiffs, 


Upon 


Tol 
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Upon this Judgment, the Defendant brought a Writ of Errot 
in the Court of Pleas for the County Palatine: And there the 
judgment of the Portmote- Court was reverſed. 


And upon this Judgment of Reverſal, the preſent Writ of Er- 
ror Was brought in #15 Court. 


Tux ERRoRs for which the Judgment was s reverſed in the 
County-Palatine Court, were— 


1K. Becauſe the to Sheriff who returned the Jury ry, and the 
Furors themſeFves were Freemen of the City, and (as ſuch) were 
intereſted in the Matters to be tried; and therefore that the CHal- 
lenges were erroneoufly over-ruled : 2dly. That, as it appears from 
the Suggeſtion introduced into the Record, “ that in the Port- 
« mote-Court, no Jury could be returned, but by Sheriffs or Co- 
« roners, who are Freemen of the City; The By-Law which con- 

« fines the Action to ſuch a Juriſdiction (where the Sheriffs and 


« Jury muſt neceſſarily be intergſted) i is, in that reſpect, a Gad and 
bas * legal * 


In anſwer to theſe Objections, it was argued for the Plaintiffs, The Plains 


% That neither the Sheriffs nor the Jarors were Interefted at all 


9 ments. 
8 the of oy Suit.“ ; 


It was admitted, « that whore a Corporation are Ferrit to 
the Suit, or inmediately interęſted in the very Iſſue i in Queſtion, 
No Freeman can be either a juror or a Witneſs.” Co. Litt. 
157. 3 Keble 12, 295. But it was faid, that in this Caſe, the 
Corporation are no Parties to the Action, nor any way concerned 
in the Point in Iſſue. That the Suit is by the Treaſurers in their 
ſeparate Capacity; and, whatever be the Event of it, the Cor- 
poration can neither pay nor recover any Coffs. That in 7his Ac- 
tion, the Object of Litigation is merely the Penalty of the By- 


Law; And in that Penalty, the Corporation have no Share or 
Intereft. 


It was further 1 That though © By-Low'i is founded on 
a Cuſtom * to exclude all Foreigners from the City;“ and the 
Freemen may be ſaid to have an Intereſt in that Excluſion; ; yet 
this is a remote Conſideration, which, at moſt, can affect only ſucb 
.of the Freemen, as happen to be Trike That the Circum- 
ſtance of a Freeman's being a Trader, is a particular uncertain In- 
cident; which, if it happens to occur in any of the Jurors, might 


indeed warrant a Challenge for Favour (where the Fact would be 
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tried :) Put that a mere Poſſibility of ſuch an Intereſt is no ſuf. 


cient Ground for a principal Challenge: 


It was alſo obſerved, that the Verdict for this Penalty would 
not avail the Corporation, in any Suit upon the Cuſtom. For, 
if the Cuſtom were to be litigated in a Superior Court, the Cor 


poration could not give this Verdict in Evidence. 


And as to the Suggeftion—lIt was inſiſted, that every Court muſt 
judicially take Notice of their own Cuſtotas : And, as none but 
Freemen could poſſibly be either Sheriffs or Jurors, If the pre- 


ſent Objection ſhould prevail, this By-Law would be left with- 


out a Remedy to enforce it; and conſequently there would be x 
Failure of Juſtice. 


3 Tus 5 is the Subſtance of the Arguments which were offered in 
Support of the Judgment of the Portmote- Court. 


But We a are All very clearly of Opinion, chat! in hi Caſe nei- 
ther the Sheriffs nor Jury were competent; and therefore the 
— was IMPROPERLY over-ruled at the Portmote-Court. 


There i is no Principle i in the Law more ſettled than this—That 
any Degree, even the ſmalleſt Degree of Intereſt in the Queſtion 
depending is a deciſive Objection to a Witneſs, and much more 


to a Juror, or to the Officer by whom the Jury is returned. 


The Law kia ſo watchful an Eye to the pure and unbiaſſed 


Adminiſtration of Juſtice, that it will never truſt the Paſſions of 
Mankind in the Deciſion of any Matter of Right. If, therefore, 
the Sheriff, a Juror, or a Witneſs be in any Sort intereſted in the 
Matter to be tried, the Law conſiders Him as under an Influence 


which may warp his Integrity, or pervert his Judgment; and 


ther efore will not truſt Him. 


The Minuteneſs of the Intereſt won't relax the Objection, For, 
the Degrees of Influence can't be meaſured: No Line can be 


drawn, but that of a total Excluſion of all Degrees whatſoever. 


In the preſent Caſe, every Member of the Corporation was 
evidently intereſted in the very Iſſue to be tried. For, the Cul- 
tom © to exclude all Strangers from trading in the City,” is the 
main Foundation of the Action : It is the only Ground upon 


which ſuch a By-Law could, in any Caſe, be valid, For, a By- 
Law to exclude; W a Cuſtom to ſupport it, would be 


void, as an illegal Reſtraint upon the Common Right of the 
Aube. | & ET It 
I | | It 
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It was therefore neceſſary for the Plaintiffs to alledge this Cuſ- 
tom in their Declaration. And the Defendant's Plea of N# 
« debet” puts the he 8 in Iſſue. Upon that Iſſue, 
the Plaintiffs muſt prove the Cuftom *©* to exclude,” as well as the 
By-Law: And the Jury net orm their Verdict upon the whole. 


For, All the Facts Aledged muſt concur, to prove the Defendant 


indebted to the Plaintiffs. If there was no ſuch Cuſtom, the 
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By-Law was a Nullity; and conſequently, the Defendant could 


not owe the Penalty. 


5 that here every Freeman was intereſted in the very Ifue to 


be tried. They may indeed, have no Share in the Penalty itſelf: 
But they are intereſted 1 in the F acts on which the Penalty depends. 


The Excluſion of Foreigners is a . to the Freemen 


themſelves. The enforcing of this Excluſion, by By-Laws and 
Penalties is ſecuring that Monopoly. And in this Action, the 
very Freemen who were to gain by ſecuring this Monopoly, were 


the Jury to determine it. Therefore every Freeman had an In- 


tereſt and Bias in the Matter of the Iſſue to be tried in this 


Cauſe. 


It is no Anſwer to the Objection, to * « that They were to 


% have no Part of the Penalty”: For ſtill they had a Bras upon 


them in Relation to the Queſtion to be tried. Whatever the Ac- 


tion may be, if a Juror be intereſted in any of the Matters in Iſſue, 


He is unfit to try them. The Incapacity ariſes from his Bias in 
the particular Facts he is to try: And whatever be the Facts 


which chat Bias touches, He is wenne, of trying thoſe Facts. 


In che Caſe of Day v. Savadge, in Hobart 87. The Suit was 


an Action of Treſpaſs between two private Perſons. But an Iflue 


being taken upon a Cuſtom in London for every Freeman to be 


„ diſcharged of Wharfage,” The Court would not ſuffer this 


| Cuſtom to be proved by the Recorder: And on that Occaſion 


they held that where the Iſſue concerns a Corporation, though 
1 5 be not directly Parties to the Suit, if they are to make 7 wg 
„ Panne], or any of their Body are to 8⁰ upon the Jury, it is a 


A Cauſe of Challenge. E 


* of the Caſes which Mr. Davenport has cited on the Part 
of the Plaintiff, come up to the preſent Cale. Yanacker's Caſe 


was on 2 By-Law that affected their own Members only; and 


where the Parties on both Sides were equally Freemen. 


In 
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In the Caſe of Bodwick v. Fennel, it was ſtated at the Bar, 
That no Exception or Challenge was taken.” And as a Party 
may wave All Exceptions, if he pleaſes; If he does not object, 
it is a virual Acquieſcence. | 


| 
i 
P 
| 
| 


In Wakeman v. Harris, there was alſo no Challenge; And the 
Bill of Exceptions was not ſealed: And therefore the Court could 
not take any Notice of it. 


p The Caſe of the City of London v. Wood, was cited on both Sides. 
Mr. Davenport relied on the Words of Lord Chief Baron Ward, 
That the Objection to the Mayor's fitting as Judge in a Cauſe of the 
Corporation was not ſo much in Point of Interęſ, as Inconſiſtency. 
* But is not the Intereſt a great Ingredient in that Inconſiſtency! 
And hence comes the Rule “ that no Man ſhall be Judge in his 
„on Cauſe.” And the ſame Rule will equally apply to a Juror. 


1 It was ſaid, That if the Defendant's Challenges be allowed, 
* the Corporation will be left without Remedy on the By-Law.“ 


The Anſwer is, That F the Fact be true “ that they can im- 
* pannel no Jury but Freemen, The Fault was their own, in 
.confining the Action to their own Court. On the other Hand, 
they had a Power (as the City is a Connty of itſelf,) to have 
impanelled Non-Freemen, it was their own Fault that they did 
not. „%%% | Nh | 


In the Regulation of their own Members, they may indeed 
make By-Laws, and enforce the Obſervance of them by Proſecu- 


N : tions amongſt themſelves; Becauſe every Member of the Corpo- 
ration is bound by the Juriſdiction into which he voluntarily en- 
| ters; and being all of them Freemen, their Circumſtances are 


equal. But if Corporations were to try their own Suits again 

Strangers, upon a By-Law * for excluding a/l Traders but them- 
% ſelves,” there would be an End of the Diſtinction which has 
long been eſtabliſhed, that a By-Law which lays this Reſtraint 
4 upon Trade, is void, unleſs there be a Cuſtom to ſupport it.” 


If the Cuſtom be a neceſſary Foundation for ſupporting ſuch a 
By-Law, it is neceſſary to prove it. But if the Freemen them- 
ſelves might determine upon it, they would not be very exact in 
that Proof: And By-Laws. themſelves, il hout any ſuch Cuſtom, 
would ſoon have an equal Effect. MO 


Had this By-Law been general, without limiting the Action to 
ithe Treaſurers, or to their own Court, They might then x. 
| "Bop tri 
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| tried it in a ſuperior Court; and the whole would have come to 
z proper Deciſion. 


a 


Therefore We are All of Opinion * that the Judgment of the 
« Court of Great Seſſions, reverſing the Judgment of the Port- 


46 note · Court, ought to be affirmed.“ 


JupGMENT of the Great Seſſions AFFIRMED, 


—_—_— — 0 


1 k 
* — aces ht 4. A wy "AY a * 


Rex verſus Inhabitants of Dunchurch. 


See this Caſe ABRIDGED, in the TABLE; and af FRO in the 
JEET CIO of my SETTLEMENT-CASES, Ne. 199. 


P. 553. 


Sir George Colebrooke, Bart, ver/s Elliott. 


HIS was an Action of Debt brought by the Lord of the 


Manor of Stepney, for an Amercement ſet and affeered in = 
the Court-Leet of that Manor. Nil debet was pleaded; Iſſue 
taken thereon ; the Cauſe tried before Lord e, and a 


Verdict found for the Plaintiff. 


On Monday the 27th of January 1766, Mr. Bainham moved, 


on Behalf of the Defendant for a new Trial; reſerving a Claim 


to a future Motion in Arreſt of Judgment: And He now pro- 


poſed no leſs than ſeven Objections. But the Diſcuſſion of them 


was adjourned to the following Weaneſaay. 


On which Wedneſday (the 27th of January 1766) He was 3 5 


ported in his Motion. by Mr. OI Bur t AN8 23 a 


tained a 


Rule to . Cauſe © why the Verdi ſhould not 


s be ſet aſide, and a new Trial had”; with Li- 


berty to move, afterwards, i in Arreſt of Judgment. 


On FRET the 8th of February 1766, Lord Mane reported 


the Evidence given at the Trial: And 


Sir Fletcher Norton, Mr. Morton, and M r. Doing 4 ſhewed 


_ Cauſe why there thould not be a new One. 


PanrIV. Vor. III. 7U . They 
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They were anſwered by Serjeant Burland, Mr. Stowe, and 
Mr. Bainbam. 


Lord MANSFIELD Tad it woold be proper to look into it: 
And it ſtood upon a 


Curia adviſare wilt. 
On Wedneſday the 12th of F ebruary 1766, 


Lord MANSFIELD delivered the Reſolution of the Conn, 


which was to the following Effect. 


= his; is an A tos of Debt for 1 ſet and 8 11 
the Court-LEET belonging to the Manor of Stepney. _ 


The Fact charged in the Declaration and Preſentment (which 


is ſet forth in the Declaration) is the Defendant's having in his 
Cuſtody, and expoſing to Sale, a Loaf of Bread pretended to be 


*:33 E; 1. 


and as and for a Quartern Loaf of the Weight of 41b. o.; whereas 
it <vanted 402. and :. Nil debet was ade — Iſſue ſoined: 


The Cauſe was tried; and a Verdict given for the Plaintiff. 


Upon the Trial it was objetted; That the ee given 


in Evidence was neither ſealed nor indented, o it ought to have 


« been by the Statutes of Weſim. 2. c. 13.“ and 1 Edv, 3, 
“ Stat. 2. c. 17. 


1 was then given to the Deivadant;: to 1 move for a new 


, Trial, Without bs porn of Colts. 


Afterwards, another Objection Was ben here: at the Bar, 
8 That the Court-Leet had no e ſaittion.” 


Some other Objections were alſo taken ; ; ' which ave been ſince 


| dropped. 


In our Opinion, It is not 1 that a Preſentment of this 
Kind ſhould be either ſealed or indented. 


The 7 urn, and the Leet (derived out of it) were inoiently the 


principal Courts of Criminal Juriſdiction; eoeval with the Eſta- 
bliſhment of the Saxons here. There were no Traces of them, 
either amongſt the-Romans, or Britons: But the Activity of thoſe 


Courts is marked very viſibly both amongſt the —— and the 


Danes. 
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By Magna Charta, cap. 17. Their Juriſdiction is abridged, 
Their Power “to hear and determine” is taken away; but nor [| 
their Power “ to take Jndictments, and apprehend the Parties in- bl 
% dicted.“ N 


Jybat Power was abuſed. They took People up, to extort : F 
Money from them, upon Pretence of their having been indicted 4 
in their Turns de ſurtis et aliis malgfadlis, when in fact they had # 
not been lawfully indicted. The Statute of Weſtm. 2. c. 13. re- 4 
cites that Grievance; and directs that Sheriffs in their Turns vj 
ſhall enquire by twelve lawful] Men, at the leaſt, ge hujuſmod: | 
Malefa&oribus ; Qui bujuſinod: Inqiſitionibus Sigilla ſua apponant : I 
Et ficut dictum eft de Vicecomitibus, obſervetur de quolibet Ballivo 9 ö 
Libertatis. And 2 Infl. 388. ſays © This Act extends to Leets”: 8 4 | 
And it certainly does. But it reſpects only ſuch Inquiſitions, as = 
are a Foundation for Inpriſonment. That was the Grievance in- | 
| tended to. be obviated—to prevent fictitious Impriſonment, upon 
Pretence of Inquiſitions de furtis et alis Malefactis. The Act 
does not relate to Inquiſitions for Offences where the Party can't 
be apprehended, but the proceeding againſt Him is only by Amerce- 
ment; where the Delinquent can either be taken up in the firſt 
Inſtance, or even puniſhed for the Offence by Impriſonment, 


The Univerſal PRACTICE is NOT 10 Scal theſe Inquiſitions. 


And as to the Indenting—lIt is not neceſſary that ſuch an Inqui- 
ſition ſhould be indented. The Act of I Edw. 3-* extends to“ Stat. 2. 
Courts Leet: But the Reaſon of the Law fixes the true Conſtruc- Pr 
tion of it. It was made, to prevent the altering or embezeling 
ſuch Ingiftments as were to be delivered over to the Fuſtices : It 
don't relate, therefore, to Preſentments,, which were to be pro- 
ceeded upon in the Turn or Leet, and ot to be delivered over 
to the Juſtices. ' | 2. e ens 


But it was not neceſſary to have determined theſe Points; be- 
cauſe WE are ALL of Opinion * That the Orp rEN OH preſented 
is not within the JuRISDIC T ION of the Court LEEHTH; Becauſe 
« it is a New Offence, created by Act of Parliament, and can be 
«© proſecuted only in the Manner direded by the Act.” 
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Tr Ass1ZE of BREAD is an Ordinance aſcertaining - the 
Weight, and the Price of it, which is to be regulated by the Price 
of Corn. The Intention was, to preſerve a due Proportion be- 
tween them; making the Baker a reaſonable Allowance : (a very 

wiſe Proviſion, to derive the Effects of Plenty upon the Poor.) 
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Ir chat Afze was broken, (whether ſet by the Court Leet, or 
mot,) The Breach of it was always projentable and puniſhable in 
the Court LEET. But the Aſſize muſt fx both PRICE and 
Wz1cuT: And it would be very incomplete and imperfect, 


if it were to fix only the Weight, — leave the Price with a 
er" 


The x31 M. 3 (Ai Panis et Cirp ir e) fixes Both: And the 
Variations in Jie Aſſize, occaſioned by the different Prices of 
Corn, always took in Both. 


The 8 Ann. c. 18. repeals the 51 H. 4. but directs how the 
Aſſize ſhall be ſet; and exhibits a Plan for that Purpoſe. But 
it takes in. Cr the Price and Weight, according to the true Prin- 
ciple of the Law. 


The 31 G. 2. c. 29. repeals all former Laws; but till pro- 
ceeds upon the ſame Principle of fixing both the Price and Weight: 
And the Plan of an Aſſize exhibited in it, ſhews that Both are 
fixed by it. This Act faves the Juriſdiction of Courts Leet: And 
therefore, whenever and wherever an Aſſize ig made according to 


the Directions of 31 G. 2. (c. 29.) the Court Leet may ** 
and puniſh for the Breach of it. 


But the 3 G. 3. c. 11. upon which this Preſentment is grafted, 
Lars not fix the Price; but was made, to meet with fome Incon- 
veniencies in Caſes where no Aſiae was ſet: Whereas the ſetting 
the Aſfize is the Basis of the Juriſdiction of the Court Leet. If 
we ſhould ſupport this Preſentment, it would be giving them a 
Juriſdiction where 10 Aſſize is ſet ; though their e ariſes 
only and can only attach, where it is ſet. 


The Offence, cognizable there, | is FRAaCTIo Ass TS. 


The Counſel for the Plaintiff were aware of the Objedtian 


and therefore inſiſted that this Act of 3 G. 3- 75 an Aſſize; get 
— cauſe it fixes the Weight,” 5 


But it 1 One of the Eſſential Characteriſtics of an Aſſize, 
Price; 3 Price regulated by the Price of Corn in the Market, 
And it would be a ſtrange Conſtruction of this Act, to give it 
the Effect and Operation of an Aſſize, when it was intended only 


to ſupply the Defe# of an Aſſize. and to operate were and be- 
Cauſe there was none. 
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ſame Inſtant. 
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The Act directs, æ that a 3 Loaf ſhall be four Pounds * V. Sec. 6. 
five Ounces and an Half; under Penalty of not more than five 
Shillings nor leſs than one Shilling for every Ounce of every Loaf 
which ſhall be deficient; and not more than two Shillings and | 
Sixpence nor leſs than Sixpence for any Defect under an Ounce, | 
But, in Cities, Towns Corporate, Cc, or within the weekly Bills 1 | 
of Mortality, the Complaint muſt be made, and the Bread weighed, 
within 24 Hours ; and in other Places, within three Days : And 


a ſummary Juriſdiction is given to Juſtices, to convict and levy 
the Penalty. 


It is unneceſſary to ſpeculate upon the Lſity of the Regulation, 
So far it goes, that when a Perſon buys a Quartern Loaf, it muſt 
weigh 416. 50%. and 3: But, as it does not fix the Price of that 
Quartern Loaf, it reaches only one Half of the Evil. 


But, whatever Benefit may ariſe from this Proviſion, it is not 
a Proviſion made by the Common Law; but introduced y this Sta- 
tute: And the Preſentment deſcribes the Offence in the very 
Words of the Statute ; and was plainly meant to enforce the Exe- 
cution of the Statute, and to apply the Right of puniſhing for the 


Breach of the Aſſize, to the Puniſhment of a Violation of an Act 
of Parliament. 


The Bread muſt be weighed ir in 24 Hours, or three Bors 
whereas, this Preſentment may puniſh at three Months Diſtance. 
The Act ſays, © He ſhall be ſummoned, f and have an Opportunity t v. Sed. 14. 
of making his Defence.” The Preſentment can not be con- 
| troverted in the Court Leet; but accuſes and punithes, at the 
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There is a Saving of the Juriſdiction of the Lint: in the 31 G. 
2.+ Becauſe that Act keeps an Aſſize in its View, from one f Seck. 43 
End to the Other ; and the iettling that Aſſige is the great Ob- 
ject of it. But in hit Act there is no ſuch Exception; Becauſe 


it was providing for Caſes where the Court Leet had 10 N 72 
Aiction. 


Theſe Courts were very properly adapted to the 8 
Manners, Genius and Policy of a People upon their firſt Settle- 
ment: But, like all other human Juritdiions, vary in the Courſe 

and Progreſs of Time, as the Government and Manners of a 


People take a different Turn, and fall under different Circum- 
ſtances. | 
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From Magna Charta to this Time, They have been always 
gradually abridged ; never enlarged. Experience ſhews the Wir. 
dom of widening (inſtead of contracting) the Circle of both Civil 
and Criminal Juriſdiction. | 
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But the Point is not, now, upon abridzing the Juriſdiction of 
the Leet: The preſent Queſtion is © Whether we ſhall increaſe 
it, and give them Power to hold Plea of an Offence againſt an 
Act of Parliament, which is formed upon a Plan that has been 
<< uniformly and univerſally purſued from the Conquelt to thi. 
% Day. 


 Uyon the „it and other Objections (which were waved,) 1 
gave Leave to move for a new Trial, without Coſts. The ſecond 
Objeaion was not then made. As it now comes out, the De- 

g<udant ſhould have had a Verdict; which would have carried Coſts. 


The Plaintiff, could not have maintained his Action of Debt 
for this Amercement ; becauſe, it appears upon the whole of the 
Caſe, That there is no Debt due to Him. The Plea of Nl debet 
puts the 2e Matter in Ifſue : And upon the whole Matter, no- 

thing is due to the Plaintiff. TS 


But the Defendant can't have any Cots, under the preſent Form 
of Proceeding. Here is no Demurrer ; but a Verdict againſt Him: 
Nor did He inſiſt at the Trial upon a Caſe to be ſtated for the 

Opinion of the Court. So that there can be no Poſſibility of en- 
tering a Verdict for Him, nor can the Court give Judgment for 
Him. All we can do, is to ſet aſide the Verdict againſt Him, 
and grant Him a New Trial. 7 Sa 5 


Therefore Let this Verdict be ſet aſide, and a 
New Trial had, wITHOUT Coffs. 


His LoRDsH1? then addreſſing Himſelf to the Defendant's 
Counſel, faid—In the Shape it ow ſtands, you can't Sve Cofts. 
You may take it ether of theſe two Ways; ether as I have juſt 
now pronounced the Rule, or by having Judgment arreſted : But 
vou can't have Coſts. The Truth of the Matter is, The Defen- 
dant ſuffers by a S/p; by not ſeeing the Objection ſooner. If he 
had ſeen it ſooner, he might have demurred, inſtead of pleading 
Nil debet”': And then he would have been intitled to his Coſts. 
But this he has not done. = 


It was very properly laboured by the Counſel for the Plain- 
tiff, as upon an Aſſize ſet by 3 G. 3: For it is certainly ne- 
15 ceſſary 
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ceſſary „ that an Mee ſhould be ſet, in order to | ſupport this 
„Action.“ 


Tux CouNSEL for the Defendant choſe to take the Rule as 
it was before pronounced; viz. 


That the Verdict be ſet aſide, 
And that there be a New Trial; 


But without Payment of Coſts. 


The End of Hilary Term 1766, 6 Geo. 3. 


Eaſter 


Friday, 18 


April 1766. 


6 Geo. 3. B. R. 1766. 


Mayor and Commonalty of Colcheſter verſus Seaber, 


Executor of William Scaber his late Father. 


conditioned for one John Bennall's Repayment of 25% 
then advanced to the ſaid John Bennall, by the Corpo- 


ration of Colcheſter (according to the Intent of Sir Thomas White, 


Knt. deceaſed, and of certain Articles &c,) at the Expiration of 


Ten Years: For the Payment whereof, William Seaber, the Le- 


fendant's F ather, was One of this John Bennall's Sureties. 


The Hefendant pleaded cc Nen of Jn Teſtatoris:' And there- 


upon Iſſue was joined. 


The Cauſe was tried beten Lord Mansfield at Weſtminſter, at 
the Sitting after laſt Michaeſmas Term; when a Verdict was agreed 

to be given for the Plaintiffs, fubje& to the Opinion of this Court 
upon the nn F adds, admitted by ne. Counſel on both 


vides, VIZ. 
That C olchefter 1 is a Borough by Preſeription. 
That by Letters patent dated 6th December 1 Ric. 1. Power 


was given to the Burgeſſes to appoint, from amongſt Themſelves, 


their own Bailiffs and Juſtices: And by Letters Patent dated iſt 


March 1 Ed. 4, They (the Bailiffs and Burgeſſes) were incorpo- 
rated, and made to conſiſt of Two Bailiffs and One Commonalty, 


in A Succeſſion. 


— 


Thad 


HIS was an Action of Debt brought upon a Bond in 
the Penalty of fifty Pounds, dated 28th September 1735. 


22 
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That in 15 C. 2, by Letters Patent dated 3d Auguſt in that 


Year, the free Burgeſſes were made One Body Corporate and Po- 


litic, by the Name of“ Mayor and Commonaity of the Bur- 


« rough,” to conſiſt of One Mayor, (to be choſen annually from 
| amongſt the Aldermen,) 11 Aldermen, 18 Aſſiſtants, and 18 
Common beben And that this Charter was confirmed by Let- 


ters Patent dated 27th Fuly 5 . & M. to the Mayor and Com- 
monalty and their Succeſſors. 


That on 28th September 173 5, William Seaber, the Defendant's 
Teſtator, duly executed the Bond to the ſaid Mayor and Com- 
monalty, upon which the preſent Action is brought. 


That in 1740, there were Judgments of Ouſter againſt al the 


Perſons then claiming in fact to be Mayor and Aldermen of the 
aid Corporation. 


That the ſaid Partoun were All dead before the Year 1763. 


That from the Year 1740 to 1763, n no Perſon, in fact, took 


upon Himſelf or claimed to be a Mayor or Alderman of the faid - 


Corporation. | 


That in 1764, the * preſent Charter was granted aid accepted; ; * Tis dated 


and has been acted under, ever lince. 


9 September 
3 Geo. 3. 


The Queſtion was—** Whether the projet Corporation could 


40 maintain this Action.“ 


Sir Fletcber Norton argued for the Plaintiffs. 


This depends upon the Queſtion „Whether the old Corpora- 
* tion was diſſolved in 1763 ;” (though perhaps the Action may 


be maintained under the new Charter. . 


A* old Corporation can be diſſolved but by three Wor: ; 1ſt, 
By Abuſer or Miſuſer ; and thereby a Forfeiture. 4 Mod. 52, Sir 
James Smith's Caſe 2 Inſt. 2223 2dly. By Surrender, accepted 


on Record; zdly. By the real Death of all the natural Members. 


Ro. Abr. 514. Title Corporations, Letter I. 


Now this Corporation was not diffolved (in 1763) by any of 


theſe three Ways. 


iſt. Not by Forfeiture. The Uſurpation of. 4 Indroiduals can t 


diſſolve the Body. 
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2dly. Not by Surrender. The only Colour of Pretence for 
that, is a Recital in the Charter of 3 Geo. 3. That it has been 
cc repreſented to the Crown, that the ſaid Corporation is now 


„ diſſolved, or at leaſt incapable of enjoying and exerciſing their 


60 ſaid Liberties and Franchiſes.“ 


347 Nor by the natural Death of all the Members : For the 
ſpecial Caſe only finds „ that the ouſted Mayor and Aldermen 
« were dead.” But the Reſt of the e (the Burgeſſes 
Sc) were not dead in 1763. 


Then, though this new Charter gives a Mayor, Aldermen, A(- 
ſiſtants, and Common Council, to the two former integral Parts, 


the Mayor and Commonalty ; yet it is no more than the Charter 
of 15 C. 2, had done: For that Charter gave thoſe very two new 


integral Parts, to the then Burgeſſes. And this new Charter 
ſhall not rake away the Rights of the old Corporation. All the 
Court held the old Power to remain in Raym. 439, Hadd:ct's 
Caſe For the Charter does not merge or extinguiſh any of the 
« ancient Privileges; but the Corporation may uſe them as be- 
% fore. If it ſhould be otherwiſe, it would be very miſchic- 
vous to moſt of the Corporations in England, who have taken 
« new Charters, but were ancient Corporations before.” And 


in the Caſe in 3 Lev. 239, of the Mayor, Aldermen and Bur- 


54% of Scarborough verſus Butler, which was an Action brought 


the Corporation by this their new Name, for a Debt which 
— originally become due to the o/d Corporation by the Name 
of Bailiff Ec; and Judgment was given for the Plaintiffs : And 
at the End of the Caſe, it is ſaid that“ No Doubt was made of 


the Debt due to the firit Corporation remaining due to the new, 
#6 after the Names ee by the Letters Patent,” 


Conflancntly, this Bond is good; and the Action upon it, 
maintainable. 


Bur even ſuppoſing the Corporation to have boo diſſolred- E 
Lands would indeed revert to the Grontor : (1 Ro. Abr. $16. 
Title E/chete, Letter A. pl. 2, 3.) But Goods and Chattels would 
go to the Crown. And the Crown have granted them, by the 
new Charter, in as full and ample A Manner as Words can 
expreſs. 


Mr. Dunning, contra, for the Defendant. 
This is a ac Corporation totally d;/{;n& from the old One. 


This 


Eaſter ferm 6 Geo. 3. B. R. 1869 
This Bond 1s a Choſe in Action: And therefore, though I were 
to admit that it was granted to them by the Crown by the new 
Charter, as a Chattel devolved upon it by a former Diſſolution, 
yet the new Corporation could not bring the Action in their ow? 
Names. But they have not recited any ſuch Grant. They have 
zclared upon this Bond, as a Bond given to the preſent Plaintiits. 


The Queſtion is, Whether the Corporation to W997 this Bond 
was given does ſtill exiſt. 


{ do not ſay that the Corporation was diſſolved by either For- 
fciture or the natural Death of all the Members: Nor do I ſay 
that the Acceptance of a new Charter amounts to a Surrender of 
former Rights compatible with the new Grant. 


But I fay that it was diſtolved by being rendered incapable of 


exerciſing any of it's Functions. 


The Facts ſtated in the Caſe how that the Bond was given to 
a Corporation con/i/ting of a Mayor, Aldermen and Commonalty.* * The Words 
Now One (at leaſt) of theſe integral vital Parts being extm, the 282 ee 4 
Body 1 is dead. And this Corporation could not, by any Power of 3 


it's OWN, be re- animated. 7 Mayor and 
9 5 | | «© Commonalty 
ce of the Bur- 


The Mayoe is to be choſen out of the Aldermen : And as there“ rough of 
remained neither Mayor nor Aldermen, Two integral Parts were '* Colcheſter 
| in the 8 
irrecoverably gone; And the remaining Common Burgeſſes (if any a County 6 
ſuch did in fact remain) could not create either an Alderman or!“ Effex.“ 


a Mayor, under their former Conſtitution. : 


This therefore is, in Point of Low, a Dis$0LUTION; and as 
much ſo e as if Al the Corporators were actually dead. ” 


And this was the State of the Corporation for ahve 20 Years, 
Whereupon the Crown, in 1703 3, created a new Corporation. 


And the Crown could grant no more Right: than they had. 
Sir Fletcher Norton, in 1 | 


This is not a Caſe of the Death of every natural Member : 
Many of them are ſtill living. The old Root therefore remains. 
And I fay, the Corporation is not diſſolved; though ſome of the 
Limbs are irrecoverably lopt off: And I ſay too, that the Mayor 
and Aldermen are not vital Parts, but only like Limbs to the na- 
taral — 2 1 
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f it were ſo, „that the Loſs of a Limb would be fatal to the 
Corporate Body,” every Corporation which, before 11 G. 1, had 
Oipt the annual Election of a Mayor, would have become irre- 
coverably dead and diſſolved. 


Theſe Limbs are not vital Parts, as to this Matter. The other 
Members remain intitled to their E/tates and Rights: And they 
ſtill proceeded to ele Members to Parliament. The Conftitu- 
tion was left: That was not diſſolved. And the new Charter put 
it into Action again. 


The now The new and the o Corporation have the * /ame Name: There- 
ST in- fore this makes no Difference in the Action, _ in the Declara- 
'C 1 rates 


the: Free Ban, tion, he have declared rightly and proper! Y:; ang could not 


delles by the have declared othorwiſe. 
Name of 


the Mayor and Commonalty of the Burrough of Colcheſter in the County of Eſſex.“ 


Lord M ANSPIBLD—MAMany Corporations; for want of legal 
Magiſtrates, have loſt their Activity, and obtained new Charters. 
 Maidftone, Radnor, Carmarthen, and many more are in the ſaine 


Caſe with Colchejter. And yet it has never been dil puted, but 


3 the new Charters revive and give Activity to the old Cor- 

poration; except perhaps in that Caſe i in Leving, where the Cor- 
| pPoration had a ze Name; and even there, the Court made no 
+ V. ante, Doubt. Where the Queſtion has ariſen upon any remarkable 
is. Sous Metamorpholis, it has always been determined 5 that they re- 
; „ main the ſame, as to Debts and Rights. 


It now comes on, 10 a Queſtion, cc Whether the Old Corpo- 
« ration exiſts, after this Judgment of Ouiter againſt the Mayor 


“ and all the Aldermen, and the New Charter.” And it is ar- 


gued, © that this new Corporation is totally cih, from the 
Li old One. . . 


= But there is no o Authority, no Di&un for it : And the Conſe- 
5 Aa are obvious, and would be molt 1 Inconvenient. 


Without an expreſs Authority, to irons as not to be gotten 
over, We ought not to determine a Caſe fo much againſt Reaſon, 
as that the Parliament ſhould be obliged to interiere to ſet it 
right. 


The Corporation is 2b. diſplved by the Judgments of Ouſter 
and ſubſequent Deaths of the Mayor and Aloo: ; though they 
are without their M. agiftracy : Their Co/t/:ution is not deſtroyed 
apd gone. Their former Rrghte emain. W ould not a Freeman 


of 


1 Su» 


—— 4 is 


Faſter Ta 6 Ge z. B. R. 


EI 


- of of Colcheſter ſtill continue to have a Right to Common ? Or to vote 


for Members to Parhament ? 


So it ſtands upon general Reaſon. And Sir Fine Smith's Caſe 
in 1 Show. 274. and in 4 Mod. 52. is in Point, that the Corpo- 
« ration is not diſſolved by the Judgment.” Notwithſtanding 
this Judgment of Ouſter, a Right may remain, ſo as to be capa- 


ble of being again raz/ed and revived. The Corporation can not 


act without legal Magiſtrates: But their Rights may be revived, 
and put in Action again, by a new Charter from the Crown, 
giving them Ebel Magiſtrates, 


Jam clear, upon Principles of Law, that the old Corporation 
was not abſolutely diſſolved and annihilated, though they had loſt 


their Magiſtrates; And that by virtue of the new Charter, they 
are fo revived as to be entitled to the Credito, and able to the Devrs 


of the old Corporation. 


F Mt cn it 


Where there is a J udgment againſt the bete 2 the 


Cale would be of a different Conſideration. 


Mr. Juſtice Wil Mor Sence a | Corpere- 


tion accepts a new Charter, it remains, to every Intent and Pur- 
poſe, as it did before, 7hough the Name be altered.  Haadeck's | 


: Cale i in Sir T. Raym. 439, 1s in Point, on this Head. 


: The Caſe of the Corporation of en in Levins 2 38. _ 
is alſo very ſtrong, upon a new Charter. There the Action was 


brought by the Corporation by the new Name: And 0 the Book 
aye”? There was no Doubt made of 1 it. 


Tha the Law being F that a new Charter does r 


« deſtroy the Rights of the old Corporation,” the Queſtion is 
Whether this Corporation was diſſolved by the Judg zment of 
. Ouſter againſt Individuals.” 


"lane: It is not. The Difference is between a Judgment 
againſt the Corporation ITSELF, (for that may be a Forfeiture, ) 


and a Judgment of Ouſter againſt Individuals. God forbid be” 
the Rights of the Innocent thould be loſt and deſtroyed by the 


Offence of Indroiduals ! 


5 5 
Before the Act of 11 G. 1. c. 4, (which took it's Riſe from a 


Cafe of the Corporation of Banbury,) the Corporation that had 
llipt the Time of Election of their Chief Officer could not pro- 
ceed by their own Power : But the King might have given them 
the Power, by reviving and reanimating them. The Corporation 
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$8. and 1 
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only lay dormant and quieſcent, till revived and reftored to their 
Activity. 


And here the Crown 1180 reſtored and revived all the Ri 1 
and Privileges of this W 


The Conſequences, if it were otherwiſe, would be fatal: l 


mean, if the Rights of Common, of Election to Parliament, and 


other Rights of 500 innocent Perſons were to lie at t the Mercy o of 
Some of their Members only. | 


Therefore Judgment muſt be for the Plaintiffs 


Mr. juſtice YaTEs concurred, „ that the Corporatior 
could not be diſſolved, by a Judgment againſt Individuals.” 

A Diſtinction was made, in Sir James Smith's Caſe,* between 
a Judgment againſt the Corporation it Self, and a Hasen againſt 
Lats Members. of it. 


Colcheſter i is a Porrouih by Preſeridtions And they a are after- 


wards incorporated by ſuch and ſuch Names, &c; and Officers 


given to them. But the Removal of their Officers can not extin- 
guiſh their Rights : No more can the Change of their Name ; as 
it is laid down in Luttrel's Caſe 4. Co. 87. b. at inet 


As to the Debt now demanded—The Scarborough Caſe in 
3 Lev. 237, 238. is very applicable. There, the Name 1 in which 


the Action was brought was the new Name. 


In 1 Lutw. 508, Knight et Ux. v. | Corporation 2 Wells, where 


the Corporation were ſued by their old Name, the Objection was 


made to the Name only; None at all, to the Action. 


As to the retaining Rights of Common and other Rights—te | 


mentioned the Cafe of Mellor v. Spateman, in 1 Saund, 34. 
Where it was agreed that a Corporation, by the Change or 


— 


« Alteration of the Name of the Cor ferns, does not loſe their 
6 F ranchiſes.” 


Old Rights muſt remain : It a be very unreaſonable, if it 


Mould be otherw: le. 


Mr. Juſtice Asron declared his Concurrence ; and that 
| He ſounded it upon 4 Co. 87. Luttrel's Cale, and Hadanck s 


(Caſe, | in 1 Fentr. 355- and — 439. 


* Az 


Eaſter Term 6 Geo. 3. BK. 
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As to the Statute of 11 G. 1. c. 4.—The Intent of it was not 
to conſider ſuch Corporations as diſſolved, and to grant them new 
Powers, Or, as it were, new Charters, as Bodies diſſolved; but 
to revive their Activity, and put them again in Motion. 


Though a new Charter ſhould grant new Rights, or a new 
Name, yet the Acceptance of it does not deſtroy the former Rights 
Privileges or Franchiſes of the Corporation: But the Corpo- 
ration may uſe and enjoy them, as they did before.“ This is ex- 
Caſe, Raym. 439. 


« Aclion ſhould be brought: But of late, the new Name has 
been thought the moſt proper to be uſed. 


He was therefore of Opinion with Lord Mang 2 and the Reſt 
difſolved; ; and that the Judgment ought to be for the Plaintiffs. 


4 


Mr. Taltice Witmor—ln thoſe Caſes of Non- . 
in the Crown ; 80 that that was Juſt the ſame Caſe then, as this 


18 NOW. 


Rvze—(by the unanimous Opinion be; ho Court) That the 
PosTEA be delivered to the PLAINTIFFS. 


Chave verſus Peter Calmel Elq; 
Proceeding in a Cauſe inſtituted there, ſor Subduction of Tithes. 


Agent, to collect and compound for Tithes. The Plaintiff in 


upon He houſed his whole Crop, without ſetting out the Tithes. 


of the Court, That in the preſent Caſe, the Corporation was not 


preſly laid down in 4 Co. 86, Tuitrel s Caſe, and in 1 Hadaock's 


It has formerly been Joubted, „in which of the Names the | 


upon the fixed Day, before 11 G. 1. c. 4, the Corporation having 
ſlipt their Day or Time of Election, the Nomination remained 


Monday, 21 

| April 1766, 

IR Fletcher Norton ſhewed Cauſe againſt a Prohibition to 
the Conſiſtorial Court of the Biſhop of Exeter, to ſtay their 


| The Short of the Caſe was (as it appeared to the Court) That 
Calmel, the Impropriator, had employed One Finnimore as his 


Prohibition (Chave, the Occupier,) had agreed with Finnimore, 
after the Corn was cut and ready to be houſed, for 51, Where 


Chave's Agreement with Finnimore was only by Parol. The Im- 


propriator libelled in the Eccleſiaſtical Court againſt Chave, for 


not ſetting out his Tithes. The Defendant below, (Chave, the 


- SIO tendered the 5/ — offered a Plea 66 that He had 
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T purchaſed the Tithes, for five Pounds.” The Eccleſiaſtical 


Court rejected this Plea. 


; Mr. - Thurlow and Mr. ITY were for the Rule. 
The only Queſtion was ** Whether this was Matter of Appeal, 


„ or of Probibition.” 


Tur CouRT were unanimous in the latter Opinion. And 
They founded it upon this Rejection of the Plea being a Gra- 


vamen irreparabile; and upon an Apprehenſion * that the Ec- 


« cleſiaſtical Court muſt have grounded their Rejection upon a 


«© ſuppoſed Difference between heir Law and Ours”; that is to 
, ſay, They took it for granted, that the Eccleſiaſtical Court were 


V. Noy 19. 


Spencer's 


Caſe, and 2 


Ventris 48. 
Sed qu. 


of Opinion, agreeable to what is laid down by their Favourite- 
Writer, G:b/on (who takes it from a Note in Ny —, T)“ That 
* an Agreement with the Agent of a P. ria of Tithes will 
0 not bind the Proprietor”: Whereas, by our Law, and in com- 


mon Senſe and common Juſtice, a Compoſition by the Occupier 


with the Agent of the Proprietor ae | bind and ought to bind his 
Principal.” 


Indeed, where the Eccleſiaſtical Court have Juriſdiction, and 


proceed therein according to their Law, where it does not differ 


from Ours, the Rejection of a Plea would be Matter of Appeal. 


Fut where the Eccleſiaſtical Low Are from the Common 
Law; and the Eccleſiaſtical Court would require greater Proof 


from the Defendant below, than the Common Law requires ; or 
would eſteem an Agreement not to bind the Impropriator, which 


at Common Law would bind him ; there an Appeal could be of 


no Service to the Defendant in the Eccleſiaſtical Court; Becauſe 
the ſuperior Eceleſiaſtical Court would equally adhere to their own 
Law, as the inferior Eccleſiaſtical Court had done; and would 


determine alike, as uy guided 1 the _ — of Deter- 


mination. 


Therefore, as the Judges of this S ſuppoſed that in the 
preſent Caſe the judge of the Conſiſtory Court rejected the Plea 
becauſe He thought the Agreement with the Agent not binding 
upon Mr. Calmel the Principal, which at Common Law did bind 
him, They held this to be Matter of TIO, and not of 
Appeal. 


And though it had been obſerved «© that Tithes lie in _ 
yet They had no Doubt that the Occupier might, with ſufficient 


| Fropriety, be ſaid to have PURCHASED theſe Tithes, notwith- 


1 | ſtanding 


ah — 9 4a. 


Eaſter Term 6 Geo. 3 B. 4 1875 


ſtanding the Contract was Only by PAROL. For, W might 
have been objected to its not being by Deed, this Corn * 
been ſtanding; or F it had been a Sale by the Proprietor of the 
Tithes to a third Perſon; yet the preſent Cale is by no Means 
liable to ſuch an Objection : : For the Corn was here ſevered from 
the Ground, and ready to be houſed; And it was not a Sale of 
the Tithes by the Proprietor to a Stranger, but a Compaſition be- 
tween the Proprietor and Occupier, pro bac vice tantum. 


RuLe for ProniBITiON made abſolute. 


Dr. Betteſworth ver is Hugh Packer Bell Eſa: : 


R. Serjeant Whitaker had moved to ſet afide a Habeat Cor - 
pus cum Cauſa, ad faciendum et recipiendum &c, directed to 


the Goaler of Aileſbury, returnable before the Chief Inftece, 1 
mediat* os 


His 1ſt Objettion \ was That ſuch a Writ can not 6 made re- 
turnable immediate, nor before the Chief Fuftice: For by a Rule 
made in 1654,* No Habeas Corpus ad faciendum et recipiendum * There i, 


Ec, can be returnable but in Court, and at a Day i in 7 erm 5 ex- ſuch a Rule, 


cept in London and Middleſex. EI rs Fog Michaelmas 


Term 1654, 


Section 7. 


eo That a 8 Corpus cum Cauſa ad garten et e direded to any Sheriff other than 
e London or Middleſex, nat to be returnable immediate, or in the Vacation-time, but at a Day certain, | 


© in Court, in the Term ; unleſs it be to o deliver over to Priſon, in Diſcharge of! nis Bail.“ 


2d Objection. It is contrary to the Statute of 4s 5 WW. 6 _ : 


c. 21, „for delivering Declarations to Priſoners“: For they, have + This A 


already declare: unit him in Cuſtody of tbe Sheri Y of Bucks, | Ga&9). 


gives Leave 

to declare 
gir Fletcher Norton now ſhewed Cauſe, againſt Priſs. 
ners in 1 


tody of 


Iſt. This Writ iſſued in Term: It.is teſted _ I 98 by n Gaalerss als 
ary: Andit is and ought to be returnable immediat. py which only ledging: * in 


1 ody if 
means within que and convenient Time. ultody « 


©« or other 


2dly. By 4,5W.& M. c. 21, the Plaintif may declars againſt * = 


a Perton-in Cuitody of the Sheriff c And We have done ſo. But ner is.” 
it does not follow, that We can not atterwards remove hun. 


That Act was made in Eaſe and for the Benefit of Plaint! FY . 
And fo the Preamble exprefily declares. It only permits the 
Plaintiff to charge the Defendant in Cuſtody of the Sheriff: It 
does not hinder from removing him afterwards, DI 


PART VI. Vor, III. 8 A + > This - 


what She 


4 
* 
I 
1 
il 1 
2 
4; 
4 J 
* 
. H 
=. 
1 
1. 
„ 
8 
1 
1 
1 
1 
: 
» 
* 
[4 
1 
7 
} 
Ps | 
- 
bw” 
8 I 
TY 
01 
71 
= 
2 
1 
1 
4 
1 
bal 
43 
2 5 
1 
" 
3 8 
W 
4 
Fi = 
1 
1 
. 
1 
$1 I 
1 
{Bi 
54 
- . 
7 
$4 
i 
17 : 
1 4 
12 
3 
* 
© 4 
$7 
$ 
13 
1 
* 

* 
1 
31 
* 
1 
13. 
? 

* 
. 
i 

: 
44 
* 

: 1 
1 
1 q 
at YH 
1 * 
- - 
VF & 
7 
4 } 


r 
— * 


— I. " 
8 IS ++ FC OR 


— 
— r 


_ Ä NN I 


bh ‚ u oo EC hee Big. 


— 


« ER. ed — wm -w ea a eg —- 2 


3 ene 


1875 


Eaſter Term 6 Geo. 3B N 


This is a mere Matter of Pra#ice : And the Practice is agree 
able to what is here done. 


Mr. Serjeant Whitaker, in Reply—iſt. As to being teſed within 
the Term—It is neceſſary that every Writ ſhould be fo. But it 


Was not delivered till the 3 of March. It muſt be returnable at 


a Day in Term. 
2dly. After charging him with a Declaration in Cuſtody of the 


Sheriff of Bucks, they can not remove him by Habeas * 


till dans Judgment. 


Mr. Juſtice WII MOT There is no Foundation for ſet- 
ting this Writ aſide. It is teſted in Term : Which it ought 
to be. 5 


The Rule is an old Rule made in 16 543 and ſeems to have 
gone in Deſuetudinem. It was made long before the Act of 4, 5 


. & M. And that Act only gives the Plaintiff Leave to declare 


againſt Him in Cuſtody of the Sheriff: It does not take away the 
Plaintiff's Common Law- Right to remove Him.“ He has 
a prior Right to it : And the Act leaves Tun, as it found "ys 


in that reſpect. 


Mr. Juſtice Varg, concurred. 


The Rule made in 1654 does not SY fince the Statute of 
, 5 M. & M. which takes away the Rea/on of it. It does not 


| ſtand i in the Way of this Habeas Corpus, now. And even under 


that Rule, there is an Exception where it is to deliver over to 
Priſon in Diſcharge | of Bail. 


2dly. The Plaintiff has a Right to 5 the Cuſtody of the 


Defendant into that of the proper Officer of this Court. 


I am of G it is right. | 
| Mr. Juſtice ASTON concurred. | 
aſt. The old Rule ſeems to have been totally diſuſed. 
2dly. That Act of 4, 5 V. & M. leaves the Plaintiff as it found 
Him. He is not precluded, by having charged him with a De- 


claration, in Cuſtody of the Sher:f, from afterwards removing = 
him into the a of the Officer of 2 Court, 


Fe: 


Eaſter Term 6 Geo. 3. B. K. 1877 
Per Cur — 
MoT1oN DENIED : And the De- 
fendant committed to the Cuſ- 
tody of the Marſhal. 
Rex ver/us Inhabitants of Ingleton. "Batandey; ab. 
| | TD þ April 1766. 
See this Caſe ABRIDGED, in the Table; and at large in the 
Quarto-Edition of my SETTLEMENPT=CasEs, Ne. 179. 
„ e 5 


Rex verſas The Rector of St. Anne's (Soho.) Monday, 6 


April 1766. 
0 I R Fletcher Norton, on Behalf of Dr. Fackſon, ſhewed Cauſe 
IO againſt a Mandamus prayed to be directed to the Rector of St. 
Aine's within the Liberty of Weſtminſter, requiring Him to no- 
minate and appoint a Pariſb-Clerł for the faid Pariſh, according 


to the Form of a * Statute in ſuch Caſe made and provided; in - A private 


the room of ——— Pynyot deceaſed, Ack of Parli- 


3 2 S POD 3 . 
He faid, Dr. Fackſon had been already nominated and ap- 
pointed by the Rector, (Dr. Samuel Squire, Biſhop of St. David's.) 


Mr. Serjeant Glynn, contra, objected That Dr. Fackſon was 
nominated by the RecToR, only: Whereas by the Act of Parli- | 
ament, the Conſent of the Veſtry is neceſſary to confirm the Rec- 
tor's Nomination or Appointment ; which Conſent and Approba- 
tion of the Pariſh has no been given. ))) 


Therefore it is 10 Election, or effectual Nomination, or regular 
Appointment of Dr. Fack/on. _ „„ 


The Fact appeared to be thus Notice was given to the Pariſh, 
% to meet on the 5th of December, to receive the Rector's No- 
© mination.” The Clauſe in the Act was read at that Meeting; 
which Clauſe impowers the Rector to nominate. Then his No- 
mination (under Hand and Seal) was read. Eighty- nine of the 
principal Inhabitants ſigned their Approbation. None dented, 
expreſſly: But Some of the Pariſhioners demanded a Poll, on Be- 
half of One Mr. Mooxt. The Church-wardens refuſed to take 
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any Poll; alledging that theys was 10 Ele#ion, ad therefore could 


be no Poll for Him as a Candidate. 


Tur CourT held this to be no DiSsEN T 79 the Rector“ 


Nomination of Dr. Jackſon. It was an Attempt to put up ano- 


ther for Election; ſuppoſing that they had a Right to elect', 
which, in Fact, they had not. This was a Miſtakes And this De- 
mand of a Poll was all nugatory and void. It was no DIsSENT to 
the Nomination of Dr. Jachſon. If a Poll had been taten, it 
does not appear that Dr. Jacꝶſon's Nomination would have been 
diſſented to. If the Majority were really diſſentient, they ſhould 
have DECLARED their Diſſent. But what was here done, was 
All loſt and thrown away: It had no more Effect, than if they 
had gone away without giving either Aſſent or Liflent. 


Therefore there is in the preſent Caſe no Right that is worth 
trying : And conſequently, it would anſwer no Furpoſe to put 


the Pariſh to mw further Charge.” 


Tueſday, | 29 
April 1766. 


Let the Ru IE be D15cHARGEv. 


Poſtlethwaite verſus Parkes. 


H IS was an Action of Treſpaſs Vi et Armis, for an Aſſault 


upon the Plaintiff's Daughter, and getting Her with Child; 


And the Declaration concluded with a per quod Servitium ami 0. 


It was tried before Mr. Juſtice Bathurſ? ; and a Verdict was 
go tor the Plaintiff on the ſecond Count, and 40s. Damages. 


A Special Caſe was Rated, to this Effe — The Plaintiff's 8 Daugh- 
ter, being 23 Years of Age, Wired Herſelf to One Saul, as a Ser- 


vant; and went to live with Saul her Maſter, and ſerved Him ſome 
Thee: During her Service, She was gotten with Child, by the 


Defendant ; and becoming big with Child, and unable thereby to 


tiff her Father received Her, when no One elſe would, and lodged 
and boarded Her in his Houſe. She was there delivered of a Male 


perform her Service as She was uſed and ought to do, She was 


diſcharged by Saul her Maſter, who paid Her her Wages in Pro- 


portion to the Service She had already done Him ; and the Plain- 
Baſtard-Child, in November following: And the Piaintiff, her 
Father, maintained Her in her lying- in, at his own Expence. 


The Queſtico which aroſe at the Trial, and which was reſerved 
for the Opinion of this Court, is,“ Whether the Plaintiff can 


5 85 maintain this Action.“ 


1 : TE TT org Mr. 
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Mr. Dabei. for the Plaintiff, endeavoured to ſhew that 
He could. 


The iſt Queſtion is Whether the F Father and Daughter can 
be confidered as Maſter and Servant,” 


2d 1 « Whether her Age makes any Difference in the 
cc © Caſe”; as She was upwards of 21; vis. 23 Years of Age. 


Firſt—The Action is maintainable by the Father, upon the 
Foot of being her Maſter; as he has alledged “ per quod Serwi- 
« trum amiſit. He agreed, that no Action would lie, but by 
Reaſon of the Loſs of her Service. So are the Cafes in 1 Bulſir. 
373. 2 Lutw. 1497. 1 Ro. Rep. 393, 394. Cro. Eliz. 769, 
770. Barham v. Dennis. Sir T. Raym. 259, Hunt v. Wotton, 31 
C. 2. in Scacc'. Style 398. Norton and Yam: Which is cited in 
Raymond 260. and was an Action for breaking and entering the 
Plaintiff Zaſon's Houſe, and aſſaulting his Daughter, and getting 
Her with Child of a Baſtard, per quod Servitium amiſit. Roll, 

Ch. ]. thought that the F ather Siokt have an Action for the Loſs | : 
' of her Service cauſed by this.“ So Bro. Abr. Title 7. reſpaſs, pl. * Rell added. 8 
442. and Ruſſell v. Gore, in 2 Ld. Raym. 1032. and 6 Med. 127-., ER week 
S. C. prove that it is neceſſary to ſay ©* per quod Servitium am it.. a ad 
But per Hol.“ No Action lies for aſſaulting and getting a Daugh-* fit to be 
« ter with Child: But if He that has done it, enters his Houſe, 5 _ 
and Aſſaults his Daughter and gets Her with Child, He may « bring Us 
maintain an Action for entering his Houſe and affaulting his, Books: 
„ Daughter and getting Her with Child, per quod Servitium amis. vill adviſe 
it.“ It may be added as Aggravation, inler alia enormia. And* upon it.“ 
1 Sid. 225, Stppora v. Baſſet, thews, in what Caſes Damages may ; 
be Bren, and Evidence allowed, for alia enor mia. 


Saul, the Maſter, here ſuſtained no Dink; For He changed 
| Her afloon as She became unſerviceable to Him; and paid Her 
her Wages only” in Proportion to her paſt Service. | 


The Father may juſtify an Action for a Battery brought againſt 
Him by One who was aſſaulting his Child. 1 Bacon's Abridg- 

ment, 155. Letter C. A Father has an Intereſt in all his Chil- 

dren: He had a Writ quare Filium et Heredem rapuit. He muſt 

provide for them ; and ought to receive Comfort from them : 

And if any take them from Him, he ought. to * a Remedy for 

the Injury. +: | V. Sn. 
| | | p Eli. 770. 

Here, a Daughter goes out to Service, wichin "GRE Miles of 

her Father's Houſe : She is gotten with Child, diſcharged, and 

PART IV. VoI. III. 8 B re- 


1880 


Eaſſer Ter 6 Geo. 3: B. R. 


returned upon her Father, helpleſs and unable, i in that Condition, 
to maintain Herſelf. He is obliged by 43 Eliz. c. 2, to main- 
tain Her; and did fo from the Neceſſity of the Thing. Thete- 


fore, from the Conſequential Damage, an Action is maintainable 


by her Father, in whoſe Houſe She reſided; and where She muſt, 


in 15 Caſe, be conſidered as a Servant. 


20 Point - Her being 23 Years of Age makes no Difference, 


This young Woman's Maſter could not bring an Action againſt 


this Defendant: No-Body but the Father could ſue. And the 
Damage 1 is the ſame to Him whether Sho be over or under 21. 


He argued, that this Caſe MI 7 not be conſidered upon the 
Foot of - mancipation ; and concluded with praying Judgment 


for the Plaintiff. 


Mr. Wallace, contra, for the Defendant. 


The Foundation of Actions of this Kind has been the Lo ef 


SERVICE. 


The Father's Intereſt in the Child, whatever it might have 


been OG Infancy, ceaſes at the Child's Coming to the Age 
of 21. 


Many Injuries may be done to a Child, which are not the sub- 


jects of Actions by the Father. 


Indeed an Action will lie by a Father, for. taking away his Son, 
or his Daughter. F. N. B. zd Edit. pa. 260. And the Father 


has an Intereſt 1 in his Heir. Raact, e's s Caſe, Phred. 267. 6. 


But an AQion will not lie by the Father for thaicing bis 
Daughter. 800 was Holt 8 Opinion, in 2 Ld. 99 1032, Ruſel! 


V. Corne. 


If the Father maintains the Daughter i in is Wn Hauſe, He is 
intitled to her Service, and may maintain an Action for the Loſs 
of her Service. But here, She was hired out to Service in ano- 


bei. Man s Houfe. 


As to the Father's being ob/iged to maintain Her—Such an Ob- 
ligation can ariſe only from 43 Eliz. c. 2. But here it is not 
itated, either that She was unable to maintain Herſelf; or that the 
Father was able to maintain Her. | 

1 


Ir 
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05 She had been under 0 and under ber Father's Roof, 1 


wall agree that He had been intitled to an Action as for the 
Loſs of Service. 


Barham V. Dennis, in Cro. Eliz. 769, 770, was not determined: 


But three Judges, (Anderſon, Ii almeſley, and Kingmil/ held “ that 


« the Father ſhall not have an Action for the Taking of any of 
« his Children which is nt his Heir.“ 


Cro. Elix. 55, Gray v. Yefferies os Treſpaſ: for beating the 
Son, lieth not for the F ather.” 


The Infancy was the Ground of the Action in  Raym. 259, Hunt 


v. Wotton: 'The Son was an Infant under the Age of Diſcretion. 


They can 4 no Inſtance, no \ Precedent of ſach an Action 
as this is: And their Principle will not hold ; becauſe it depends 


upon the Loſs of Service, (which was not ' the preſent Cale. Þ 


N. B. It appeared that the Parties were Poor. 


THE CouRT propoſed a Compromiſe; which was ac-_ 


wy an It was—* That All Proceedings be ſtayed, without Coſts 
on either Side.“ 


RuLE, by Conſent, accordingly. 
Lind MansrieLD, ken Himſelf to Mr. Wallace, 


ſaid to Him—* It is not upon any Doubt, in Point of Law, 
that I propoſe this Compromiſe”; Meaning (J ſuppoſe) that 


He was clear 20ith Mr. Wallace, © that this Action could not be 
* maintained.” And on this Suppoſition, I have ventured to re- 
port it, though it was not determined judicially and in Form. 


However, There can be no Doubt, but that the Court were All. 
of Opinion * that the Action could or be maintained: And 

therefore, in Compaſſion to the Plaintiff, whoſe Daughter had 
been injured by the Defendant, they wiſhed to fave Him from 


the e of Coſts. 


Rok ex dimiſſ. Vere et al. verſus Hill. 


N the Trial of this Cauſe at Coventry Alizes, on 26th 


March 1766, It appeared that Thomas Hill, the Father of 


the Defendant, being ſeiſed in Fee of the Premiſſes in Queſtion, 


upon the 9th of July 1754.1 duly made his Will in ſuch Manner 


as 


. — 


_—_—_— 
ha th dit 
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as by Law is required ſor deviſing Real Eſtates; and thereby de- 
viſed as follows; viz. * I Will that my juſt Debts and Funeral 
« Charges and Expences which I ſhall juſtly owe at the Time of 
« my Deceaſe, be, in the firſt Place, paid by my Executors herein 
« after named: And as to my Eſtate both Real and Perſonal, | 
« diſpoſe thereof as follows — Firſt, I give and deviſe All that my 
« Meſſuage Cc, (being the Premiſſes in Queſtion, and the whole 


« Eſtate of which He was ſeiſed,) Alſo all other my Meſſuages 


« Lands Tenements and Hereditaments in the ſaid City of Co- 


ventry or elſewhere, unto which I am in any wiſe intitled, unto 


« my dear Wife Mary, for and during the Term of her natural 


„ Life; and from and after her Deceaſe, I give and deviſe the 


« ſme Premiſſes, every or any Part thereof, to and to the Ute 
« of Anne, Thomas, Mary, William and Nathaniel my Sons and 
„ Daughters, and the Survivrs and Survivor of them, and the 
«© Executors and Adminiſtrators of ſuch Survivor, Share and Share 


« alike, as Tenants in Common, and not as Joint-tenants ; charge- 


able with the Mortgage or Incumbrance already made by me, 
of the ſame Premiſſes or ſome Part thereof, to Mrs. J. ardley of 
the ſaid City of Coventry, for the Sum of 1001. and Intereſt, 
« And as to for and concerning All the Reſt and Reſidue of my 


% Goods, Chattels, ready Money, Debts and Securities for Mo- 
* ney, Plate, Houſhold-Goods, Utenſils in my Trade or Buſi- 


« neſs, and all other my Perſonal Eſtate whatſoever and where- 


« ſoever, and of what Nature Kind or Quality the fame are, and 


* not otherwiſe by this my Will given and diſpoſed of, I give 


and bequeath the ſame and every Part thereof unto Anne, Tho- 


*« mas, Mary, William and Nathaniel, my Sons and Daughters, 
„ and the Survivors and Survivor of them, and the Executors and 
« Adminiſtrators of ſuch Survivor, Share and Share althe, as Te- 
< nants in Common, and not as Joint-tenants, And I conſti- 
« tute my ſaid dear Wife, my Daughter Anne, my Son Thomas, 


and my Daughter Mary, Executors of this my laſt Will and 


«« Teſtament,” 


That ſoon after making this Will, viz. in Auguſt following, 


the J eſtator died, without having revoked or altered the fame, 
ſeiſed of the Premiſſes in Queſtion. That on his Death, Mary 
his Widow, who ſurvived him, entered and enjoyed the Premiſſes 
during her Life. And that his faid Sons and Daughters all ſur- 
vived Him. 3 | IE RES 


That his ſaid Daughter Anne married Richard Burbery ; and 


died inteſtate, the 19th of November 1759, without Iſſue. 


That his ſaid Daughter Mary was never married; and died in 


September 1764, inteſtate. 
/ — IR 
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That Mary, the Teſtator's Widow, died in OSober 1764: And 
his ſaid Son William died inteſtate the 20th of January 1765; and 


vas never married. 


That the ſaid Thomas Hill, the eldeſt Son and Heir of the ſaid 
Teſtator Thomas Hill, immediately upon the Deceaſe of his Mo- 
ther Mary, entered upon and took Poſſeſſion of the ſaid Premiſſes; 
and afterwards, vi. on the gth of February 1765, by Indentures 
of Leaſe and Releaſe dated 8th and gth February 1765, made be- 
tween Himſelf of the one Part and the ſaid George Lilley (One 
of the Leſſors of the Plaintiff) of the other Part, Conveyed One 
undivided Moiety or full Half Part, undivided, of and in all the 
Premiſſes in Queſtion, to and to the Uſe of the ſaid George Lil- 
ly his Heirs and Aſſigns for ever; ſubject to Redemption on Pay- 
ment of 340. and Intereſt, to the ſaid Lilley, on the gth Augu/? 
then next enſuing. 5 „ 


That the ſaid Th-mas Hill, the Mortgagor, died in May 17065; 


leaving the Defendant Nathaniel (who was the youngeſt Child 
of the Teftator Thomas Hill) his Brother and Heir; who, on his 
ſaid Brother's Death, took Poſſeſſion, and has ever ſince been in 
Poſſeſſion, of all the Real Eſtate deviſed by his late Father as 


aforeſaid ; claiming the Mole thereof, and infiſting * that under 


„and by Virtue of the ſaid Will, He is intitled to the //bole 
thereof, as being the SURVIVOR of all his ſaid Brothers and 


« Sifers.” It allo appeared, that the Mortgage referred to in 
the Teſtator's ſaid Will was a Term for Years, which has ſince 


been ſatisfied, and by Aſſignment veſted in the ſaid James Vere 


and Dorcas Yardley, Leſſors of the Plaintiff: And it was agreed 
by all Parties in this Cauſe, * that the ſaid Term ſhould not be 
« ſet up, but be conſidered as ſurrendered or otherwiſe deter- 


* mined;” and © that Nothing ſhould be inſiſted on by or be- 


« tween the Parties on either Side, but the true Conſtruction and 


legal Operation of the ſaid Teitator's Will, as to « bat Eftates 


thereby paſſed to his Children reipeCtively.” 


It further appeared, that the ſaid George Lilley was unpaid his - 
Faid Mortgage-Money ; and that this Ejectment was brought to 


recover a Moiety or Half Part, undivided, of and in the Premiſtes 
in Queſtion ; to which the ſaid George Lilley ſet up a Title un- 
der and by Virtue of the abovementioned Indentures of Leaſe and 


Releaſe : But the Defendant inliſted, that by his late Father's ſaid 


Will, He, as ſurviving Deviſee, had a Right to All the ſaid Pre- 


miſſes, on the Death of kis ſaid Brother Thomas, notwithſtanding 
the ſaid Indentures. 


e VVV 
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By Conſent of the Counſel on both Sides, The fry 1 in this 
"Cauſe gave a Verdict for the Plaintiff; ſubject to the Opinion of 
the Court of King s Bench upon the following Queſtion ; vis. 


ce Wnar Bate paſſed from the faid Thomas Hill, the 
Eldeſt Son and Heir of the ſaid Teſtator Thomas Hill, to the 
id George Lilley, by the ſaid Indentures of the 8th and 
p gth of February 1765, in any and what Part of the Premiſſes 
in queſtion: And whether the Plaintiff is intitled to recover 
any 2 and what Part thereof in this Ejectment.“ 


LU) 


* 


Mr. Wheekr, for the Plaintiff, argued that the Leſſor of the 
Plaintiff was intitled to recover a Moiety of the Eſtate: For, i: 
was either a Tenancy in Common in Fee, in the five Children of 
the Teſtator; Or, it was a Tenancy in Common for Life, and 
the Rever/ion in Fee remained in the Teſtator, and Three Parts 
of that Reverſion in Fee deſcended upon the Leſſor of the Plaintiff. 


Mr. Caldicatt, contra, for the Defendane, agreed, that if el 
ther of Mr. Wheeler's Conſtructions would prevail, the Judgment 
ought to be for the Plaintiff. But he argued ths re 
Hill, the Defendant, is the Survivor of all the five Children: 
And the true Conſtruction of the Will is“ That it was a Te— 
nancy in Common amongſt the five Children, for Life; with 


« SURVIVORSHIP to the longer Liver of them.“ Therefore, 


upon this Conſtruction, the Right is in the Defendant. Who is 
5 intitled to the Idole, as the laſt Survivor. 


Mr. Wheeler was ſtopt from replying: The Court thinking the 
Caſe ſufficiently Cry on his Side. 


Lord Maxs IX ED ated the Caſe and the will; for the 
Sake (as He declared) of the Students. 5 


After which, His Lordihip proceeded as follows— 


The Queſtion i is“ Whether the Conveyance of One He A, by 
«© Thomas, be good, or not. 


An Eſtate to more than One, with a Benefit of Survivorſbip, 
is a Joint tenancy. But the Teſtator has expreſily declared “ that 
„ they ſhall not take as Foint-tenants.” Mr. Caldecott's Con- 
ſtruction is therefore too refined for the Teſtator's Meaning. He 
meant to diſpoſe of All his Eſtate real and perſonal : And He 
meant to diſpoſe of his Real Eſtate amongſt his Children, after 
the Death of his Wife. And He uſes the ſame Words in diſpo- 
ling of the Real Eſtate, as he does in diſpoſing of the Perſonal: And 

they 
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they explain each Other. There are Words in this Will, n= 


plainly ſhew that He meant his Eſtate to go to the Repr eſentatrves 
Af bis Children, after their Deaths ; though He has uſed i impro- 
per Terms. 


It is plain that they were not to take as Joint- tenants: And it 


is plain to Me, that He conſidered that ſeveral of his five Chil- 
dren might happen to die in his own Life-time ; And therefore 
makes a Proviſion for Such of them as ſhould farvive Him, and 


be in Exiſtence at the Time when the Intereſt was to vet, and 
their Repreſentatives. He meant to prevent a Lapſe. And there- 


fore We may rather apply the Words to a fixed particular Tzme, 
than give 20 Meaning at all to them. And this is agrecable to 


the Caſe of dues v. Phillips, & 18th December 1730, at t che gon cen. 

1 0 k 
Pa. 292. & 
1 


Rolls. 


But, as againſt the Defendant, it is enough to fay " that it can 
not come to Him by SURVIVORSHIP.' 


Mr. Jaſtice WII pio r concurred. - He thought the true 


Conſtruction to be, that theſe Words © Survivors and Survivor” 
were inſerted in Order to prevent the Conſequence of any Lapſe, 
by any of the Teſtator $ Children dying 1 in his own Life-time. 


He meant his Children to be All equal ; and if One only or 


more ſhould ſurvive the Reſt, at the Time of his Death, the Clauſe 


means ** that the Share or Shares of ſuch Survivor or Survivors 


«© ſhould go to them and heir Repreſentatives: But He could 
never mean to exclude the Children of any of his Children who 
ſhould leave any. This Will gives the ab/olute Fee to All, as 


Tenants in Common: (For, Executors“ is equivalent to Heirs,” 


in a Will.) But if it did not, yet the Plaintiff would be intitled, 10 


as Heir at Law, to the Revert ion. 
Nr. juſtice Yares (who tried the Cauſe) concurred. 


The Teſtator i Intention is as plain as can be. He ſays, * his 


Children ſhall take as Tenants in Common, and not as Joint- 


© tenants.” And the Words © Survivors and Survivor” ſhall : 
not deſtroy and control this plain Intention: In ſupport of which 


Opinion, he cited 3 Lev. 373. Bliſſet v. Crantvell et al. and 
1 Salk. 226. S. C. And allo the Caſe of Are, v. Pbillips, 
beforementioned by Lord Man gſield. 


Lord Maxs FIELD and Mr. 3 WII Mor likewiſe 
mentioned the Caſes of Hawes v. Hawes, 25th September 1747. 
and Marriott v. Townley 27th June Te: And a Caſe of Stones 


v. Hearteley | 


— 
— — 
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v. Hearteley et, al.. 25th W 1748, in Chancery; which 


iriday, 2 
May 1766. 


was this— Fobn Stones having Iſſue four Children, viz. John, his 
eldeſt Son, and Dinah, by his firſt Wife; and the Plaintiff (F rancis) 
and Mary, by his ſecond Wife; by Will, 1 3th April 1723, inter 
alia directed That the Remainder of his Eſtate which he was in- 
| titled to at the Death of his Aunt Marwwhood, ſhould go to and be 
equally divided among /t his three Children, Dinah, the Plaintiff 

Francis, and Mary, and the Survivor of them, and their Heirg 


for ever. Four Children ſurvived the Father. Mary, the Plain- 


tiff's Siſter, died an Infant, in the Lifetime of Mrs. Maw/bood. 


John Stones, the Son, died; leaving his Siſter Dinab, of the 


whole Blood, his Heir. Dinah died; leaving the Defendant, 
her Infant Son. Queſtion—“ Whether the Plaintiff ſhould take, 


66 as Survivor. | 


Lord Chancellor went upon the Caſe of Blifſet and Cramwell,; 


and held rt to be a Tenancy in Common. 


5 In the preſent Caſe, Tu CourT were unanimous, That it 
Was a Tenancy i in Common, in Fee; And that the Words Syr- 


& qzvors and Survivor” relate to the Death of the Te rater. 
Per Cur 


Let the PosTEA be delivered to the PLAINTIFF. 


Williams verſus Leper. 


| O N E Taylor, a Tat to the Plaintiff, being Thive Quar- 


ters of a Year, (which amounted to ys in Arrear for 


Rent, and Inſolvent, conveyed all his Effects for the Benefit of 


| his Creditors. They employed Leper, the Defendant, as a Broker, 


to ſell the Effects: And accordingly, He advertiſed a Sale. On 
the Morning advertiſed for the Sale, Williams the Landlord came 


to diſtrain the Goods in the Houſe. Leper having Notice of the 


Plaiptiff's Intention to diſtrain them, promiſed to pay the ſaid 


Arrear of Rent, 75 He would defi . from di framing : And He did 


* Y. 29 C. 
* 94˙ 


dbereupon deſiſt. 
At the Trial, a Verdict was found for the Plaintiff, * 4 5% 
The Queſtion was Whether the Verdict ſhould be entered up 
for 45 J. or for a ſmaller Sum, (71: $63) the Promiſe not having 
been reduced 7 to N. Tung. 


6 
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It was * now argued by Mr. Morton and Mr. Walker for the : It had beck 
Plaintiff; and by Sir Fletcher Norton and Mr. Wallace for the debated, at 


the Trial: 
Defendant. 1 
Counſel were 
The Counſel for the Plaintiff ſpokes to this Effect ED Er of 
| . 2E ru 


ments and 


1 18 objected on the Part of the Defendant, that this is an Caſes that 
« Undertaking or ſpecial Promiſe for the Debt of another Perſon, ud be 


urged againſt 
dit hin the Statute of F rauds; and therefore ought to have been 2 , 
* reduced into Mriting.“ 


Anſwer— 


But this. is not ſuch a Special Promiſe for the Debt of ether 
as is within the Statute of Frauds. That Statute only meant to 
prevent Parol Promiſes, where there was 70 new Conſideration 
moving from the Party making the Promiſe to the Party to 
whom it was made: It was Doe meant to prevent rect Under- | 
takings ; but only + c/ateral Ones, for the Debt Default or + v. ante, 
Miſcarriage of Others. Whereas here was a new Conſideration : 37% 375: 


For, the Goods of Leper were, at the Time of the Promiſe, lia- e. ended. 
ble to the Landlord's Dittrels. 8 | 


The Caſe of Rethery v Curry Tr. 21 G. 2. in \ C. B. 555 been 
urged by the Defendant's Counſel, as in Point. But that was 
only putting Him off from ſuing : In Conſideration that the 


« Plaintiff would not fue A. B. It was held to be within the 
Statute. 


2 Ld. Raym. 1085. Buckmyr v. Dornall—* In Conſideration 
« that the Plaintiff would lend two Geldings to A. B. and C. D. 
they thould return them! -was held to be collateral and w ithin 3 7 


the Statuic. 1 C4. 28. S. C. (but there called Bourkmire v. 
Darnell. 3535 „ 


Tr, 32 33 G. 2. C. B. Fiſb v. Hutchinſon, was for a Debt of 
A cc 7. S. being indebted to the Flaintiff in 8/, 4s. the 

© Defendant promiſed to pay the Coits, if the Plaintiff would 
* diſcontinue the Action“: Which He did. The Promiſe, not 
being in Writing, was holden void, by the whole Court. 


But Zhoſe were mere naked Promiſes by Perſons not obliged to 
anſwer for the Debt or Demand, on their own Account. The 
preſent Caſe is a dire? Uncertaking, jor Hime f, and not er 
Another. The Plaintiff had a legal Intereſt in thete Goods, prior 


to the Ball of Sale; and has been deprived ly the Befendant of 


TxETTY. Vor. III. 8 an 


— » * * W 


AE —_— 
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an Advantage, which He can never have again. The Property 
of theſe Goods was in Leper, as Truſtee for the Creditors, at the 
Time when he made this Promiſe. It is an original Undertaking. 


The Caſe of Reid v. Naſh, Tr. 1751. 24, 25 G. 2. B. R. is in 
Point“ In Conſideration that the Plaintiff would withdraw his 
« Record, and not try the Cauſe, He promiſed to pay 501.“ 
That was an original Undertaking. So, in 5 Mod. 205. Stephen; 
v. Spuire It was not a Promiſe for a Debt of anther Perſon : 
The Defendant was Himſelf originally liable. It was a Promiſe 
to pay 10/. and Colts of Suit, in Conſideration * that the Plain- 
tiff would not proſecute the Action.“ 


This Promiſe “ to pay the Arrears, if the Plaintiff would de- 

«« (iſt from diſtraining, is a ne expreſs Promiſe, and not within 

the Statute, Therefore it was not neceſlary that this Promiſ: 

1 (hould be in Writing. It was no a collateral Undertaking ; but 
. an original One, 


The Counſel for the Defendant inſiſted, that upon His Decla- 
1 ration, coupled with the Facts given in Evidence, the Plaintiff 
L | 1 had no Right to recover this 45/. For, the Declaration expreſſiy 
| | charges That Taylor was indebted to the Plaintiff in 45 l. for | of 


+ an « a Year's Rent; and that the Defendant andertoo to pay it”: 
1 Which is directly within the Vords of the Statute of Frauds A 
*« Special Promiſe to Anſwer for the Debt of another Perſon.” 


; LEPER was in Poſſeſſion of the Goods of the Tenant, who 
b owed the Plaintiff three Quarters Rent; and about to ſell them. 
The Landlord cdmes to diſtrain for this three Quarters of a Year's 
Rent. Leper promiles to pay it, © if He will deſiſt from diſ- 
„training.“ He promiles ab/olutely—* to pay it“; not * to pax 
« it cut of the Goods ſold,” or under any other Reftriiiion. 


C 


A Forbearance to ſue, is a good Conſideration for an Aſſumpfit. 


Hheefore the Statute of Frauds, a/l Promiſes were binding; whe- 
V. Seck. 4. ther oy ginal, or collateral, But that Statute ſays,“ that “where 
One promiſes for the Debt [etault or Miſcarriage of Anotber 

« the Promiſe mult be in Writing.” go 


The Cates of Fiſh v. Hutchinſon, and Reid v., Naſh, are both 

upon the ſame Principle: Both were collateral Promiſes. The 

| ſecond Promiſe did not extinguiſh the original Debt: It did 
| 5 not extinguiſh the Action. Therefore Both were liable for the 
ſame Debt. The original Debtor remained liable: And there- 

tore the Promiſe was colſateral, and conſequently within the 


a. 


b —_— ** 1 Gas. 
ID o 
* 
0 v — 


Eaſter Term 6 Geo. 3. B. K. 


Act. Indeed, if the original Debtor is diſcharged, then it is an 
briginal Promiſe, and not collateral; which was the Caſe of Re- 
v. Naſh: That was an Action of Treſpaſs for Aſſault and Battery 

brought by Reid againſt Johnen; and the Defendant promiſed 
« that if the Plaintiff would withdraw his Record, He would. 
* pay gol. Cc.“ It was an original Tort, Therefore that Caſe 
was not contrary to Fiſb v. e but determined upon the 
ſame Principle. 


The Plaintiff can not recover upon 7his Declaration: It is u on, 
a Promiſe *« to pay the Debt to which Taylar was before liable :* 
And Taylor ſtill remains liable, till actual Satisfaction. Therefore 


this is a ee Promiſe: And Both are liable. Conlequently, 
tis within the Act. _ 


If indeed the Dedicate had averred “ That 12 * promiſed 
« to pay it out of the Produce of the Goods when ſold ; and that 
„ jn Conſideration of that Promiſe, He had deſiſted from diſ- 
training“; That had been a different Caſe. 


Lord MAN SFIELD -The Evidence went further than the 
Declaration ſtates. The Declaration does not ſtate whether the 
2 was in Writing, or not: The Evidence thews it was 
But Both are conſiſtent. 


This Caſe bay Nothing to do with the Statute of F rauds. : 


The Res geſta would intitle the Plaintiff to his Adtion againſt 
the Defendant. 


| The Landlord had a legal Pledge. He entefa, to l He 
has the Pledge in his Cuſtody. The Defendant agrees that the 
Goods ſhall be ſold, and the Plaintiff paid in the firſt Place.“ 
The Goods are the Fund: The Queſtion is not between Taylor 
and the Plaintiff, The Plaintiff had a Lien upon the Cade. 
Leper was a Truſtee for All the Creditors ; and was obliged to 


pay the Landlord, who had the prior Lien. This has nothing. 
dodo with the Statute of Frauds. It is rather a Fraud in the De- 


fendant, to detain the 45/. from the Plaintiff, who had an ori 
nal Lien upon the Goods. 


8 


3 Juſtice W1iLMoOT 1 this Caſe out of the Sta- 
tute of Frauds. This is not a-collateral Promiſe to Pay the Debt 
of Another. | 


The Caſe of Reid v. Naſh does not claſh with the other Deter- 
minations on the Statute of Frauds. That was an original Un- 
= 1 e ee 


1890 Falter Term 6 Geo. 3. B. R. 
1 | dertaking : The Debtor was never liable for that particular Som, 
My of 501. 


”> 


But his Caſe is not within the Spirit or Meaning of the Act. 
The Tenant was here the original Debtor. The Plaintiff had 
two Remedies againſt Him. The Defendant made a Bill of Sale 
of the Goods liable to the Plaintiff's Diſtreſs. The PlaintiF is 
in Poſſeſſion of the Goods ; having entered with Intent to diſtrain 
them. Leper was the Agent for the Creditors. He makes this 
Promiſe, in order to di/charge the Goods of this Diſtreſs. I con- 
ſider this Diſtreſs as being actually made. Leper ſays „If 
you will quit the Goods and azpncumber the Fund, I will pay 


a © Os 


Leer became the Bailiſ of the Landlord : And when He had 
ſold the Goods, the Money was the Landlord's (as far as 45/.) 


1 in his own Bailiſf's Hands. Therefore an Action would have 
1 Jain againſt Leper for Money had and received to the Plaintiff's 


Mr. Juſtice YaTzEs—It was not neceſſary to ſtate in the 
Declaration, ** that the Promiſe was in Writing.” W 
This Declaration ſtates a Promiſe * to pay the Arrear of Rent 
amounting to 451.” (a ſpecific Sum.) The Defendant was in 
Poſſeſſion of the Goods, and about to ſell them. The Plain- 
tiff entered, with Intent to diſtrain them for 45/. The De- 
ſendant ſays—“ Let me go on. to ſell them; and I will pay you 
« the 4351.“ He undertook to pay this, in all Events, peremp- 
torily and abſolutely. This is an original Conſideration to the 
Deſendant. „ 5 


Therefore He concurred in being of Opinion for the Plaintiff ; 
and that the Verdict ſhould be entered for the Sum of 4 7 


Mr. Juſtice AsTox—Iv this was a-Promiſe to pay the 
Debt of Taylor, I thould think it within the Statute, upon Sir 
Pletcher Norton's Diſtinctions; which are the true Ones. : 


But I look upon the Goods here to be the Debtor : And I think 
that Leper was not bound to pay the Landlord more than the Goods 
fold for, in Caſe they had not fold for 45/. - 


The Goods were a Fund between Bath: And on that Foot, 
] concur. e 5 | ene 


But 


are 
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But otherwiſe, I ſhould have thought (wich Sir Fletcher) © that 
the Caſe of Reid v. Naſh does not claſh with the other Deter- 
% minations about collateral Promiſes.” 


PosTEA to be delivered to the PLAINTIFF : 
And the n to ſtand for the whole 45. 


Butter verſ 4s Heathby. ages 6 


T* His was an Aion upon the Caſe againſt the Defendant, 


for not fetching away his Tithes in a reaſonable Time.“ Note. It 


mult be Ca/e: 
Treſpaſs Vi et Armis will not lie; becauſe it is only a Non- feaſance, not a Mal- feaſance. V. Latch. 8. 


Srilman v. Chanor; and 1 Ld. Raymond 188. NU 58 v. Mug ford. 


The Decliration ſtates, that the Plaintiff ſet out as Tithes ; 3 
and the Defendant refuſed to fetch them away. 


At the Trial, the Defendant's Counſel inſiſted on a Cuſtom in 
the Pariſh, © That Notice ſhould be given to the Owner of the 
8 T ithes, of the Setting them out. 


The Proof of the Cuſtom was not 3 into, at che Trial: 
But the ws of the Cuſtom was diſcuſſed. 


Mr. Juſtice Gould, who tried the Cauſe, held FR Cuſtom not 
to be a good One: And a Verdict was found for the Plaintiff, 


and 3o Guineas Damages; ſubject to the Opinion of this Court 
upon the following 


Queſtion—" Whether this Cuſtom be good in Lou or not.” 


A Motion had been ads for a New Trial ; and a Rule to ew 
Cauſe. It was argued on Thurſday laſt, by Mr. Serjeant Bur- 
land, Mr. Thurlow, and Mr. Mansfeld, on Behalf of the Plain- 
tiff (the Occupier;) and by Mr. Serjeant Davy 20 Mr. Dunning, 
for the Defendant (the Impropriator. * 


The Counſel for the Plaintiff denied this to be a Dy Calla, 

1ſt. Becauſe it was only ſetting up the Ecclgſiaſtical Law, againſt 

the Common Law of the Kingdom: 2dly. This can not be done 
by Cuſtom in any particular Diſtrict. | 


The "TOTS is not bound by Common Law, to give previous 
Notice of the Time of his Setting out Tithes. 


PART IV. vor. III. — 8-8 —— A. 
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* V. Noy 19. 


Spencer's 


Caſe, and 


2 Ventr. 48. 


Accord. 


—— — 


r. Juſtice WII MOT By the Common Law, no Notice 
is — wry * By the Eccleſiaſtical Law, it is neceſſary. The 
Queſtion therefore is, Whether the Ecclefaſtical Law can 
be introduced, under the Notion of ſuch a Cuſtom.” 


TH1s was agreed to be the Queſtion. 


The Plaintiff's Counſel objected, that this Cuſtom is not a rea- 
ſonable or good One; becauſe it is not founded upon any Conſide. 
ration. And admitting the Canon Law to be as has been menti- 
oned, yet it can not be ſet up againſt the Common Law of the 


Kingdom: At leaſt, it ought to have been pleaded. It can be 


N 2 Ventr. 
48. accord. 


and 1 Ro. 
Abr. 643. 


Title“ Diſ- 


e mes, Let- 


e 


and Bacon's 


Abr. Vol. 5. 
„ pA, 106. 


no Bar to this Action, or to the Form of it. For, it is not al- 
ledged “ that theſe Tithes were not farr/y and honeſtly ſet out: 
And F they were fairly and honeſtly (gt out, they ought to have 
been taken aWay by the Impropriator. FRE 08 


The Farmer can receive no Fenefit by y giving ſuch Notice: On 
the contrary, He may be much incommoded by being bound down 
to ſet them out the particular Time notified. For He can't carry 
any away, till he has ſet out the hole. And a Lay-Impropriator 
may reſide out of the Pariſh, and at a very great Diſtance ; or the 
Farmer may not know 0 Whom Notice is to be given, or where; 
or have Time ſufficient to admit of giving ſuch previous of otice of 
ſetting them out. 


I ded Notice to the Owner of the Tithes, „of their navixs 
« been ſet out,” is previouſly neceflary to the bringing an * Ac- 
tion for not carrying them away. And 7his Notice Was given. 


But the Defendant infiſts that there ought to Have been pre- 
vious Notice «© op Setting them out. 


7 


Beaver v. Spratley, in Bunbury 333, is the only Caſe to be 


met with, on ſuch Cuſtom as this: And that Caſe was never de- 


| termined. Two Judges Pn” One, ſeemed to think that it 


« was bad.” 


The Counted for the Defendant, 1 argued in ſupport of the 
Rule for a New Trial, admitted “ that the Common Law does 


not require the Notice / Setting them out:“ But this Cuſtom 


does require it; and they infil.ed that it is a good Cuſtom. 


This Cuſtom falfifies the Demand made by the Declaration. 
For, the Declaration alledges, “that the Pariſhioner has been 
« always uſed to ſet out the Tithes ſo and ſo; and that He /et 
: _ ben 
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«« them away.” The Defendant ſhews this Cuſtom ; and that, 
for want of purſuing it, theſe Tithes were not in due Manner ſet 


was under no Obligation to take them away. 
Tis Part of the Definition of a Cuſtom, e that it differs from 


the Common Law.” We do not ſay, tis good, becauſe it is 
agreeable to the Canon Law: We only lay, * It is good, as being 


| Pariſh. 


The Confideration of Caſtoms can not be inquired into: How- 


ever, it were neceſſary to do ſo, Honeſty and Piety are ſufficient 
Conſiderations for this Cuſtom. But Cuſtoms mult be preſumed 
to have ſprung from good Conſiderations. 


This Cuſtom prevails i in Half the Pariſhes in the Weſt of Kng- 


land: And as Tithes depend, in a great Meaſure upon — 


80 alſo does the Manner of Setting them out. 


The Parſon « can not ſet them out Himſelf: But by 2 Ed. 6. 
c. 13. § 2. He may come upon the Land, and /ee it done. And 


this Statute directs Tithes to be ſet out according to the Cuſtoms 
of the reſpective File 


The Cuſtom does not require the Parſon to be 1 Nor 


does it fix the Tenant to reap his Corn in bad Weather : It is oaly 
a Check againſt Injuſtice being done to the Parſon. A reaſonable 


Notice is all that is requiſite. If the Cuſtom ſhould be abuſed, 
the TR would be reſtrained from making an ill Uſe of i it, -- 


From + Hutton 8 Opinion to Lord Ch. J]. Lees Time, and by 
 Godoiphin expreſſly, ſuch previous Notice of Setting out, is ne- 


ceſſary by the Eccle efrajtical Law. 


The Caſe in Bunbury | is an e in Support of the Cuſtom. 
There, indeed, þ perſona! Notice was inſiſted on. But We do 
not require perſonal Notice: We ſay—** to Himſelf, Agent, or 
„ Servant.” And it is his own F ault, if He leaves the Pariſh, and 
leaves no Agent. 


In a Cauſe at Nj prive, ——— v. Yarborough,* at Lancs 
Aſſizes, Lord Ch. J. Villes held ſuch a Cuſtom to be good; and 
ſaid, Ne wiſhed it was the Law of the Land. 


And 


out. And they were not ſet out in due Manner, then He 


„ the Lex Loci. It is the Law of the Land, here, in this 


„ {Hutton that 


is enough to juſtify this Obſervation, upon the ſtrict Words of the Report. 


« them out in due Manner; wad the Defendant ee to take 


+. See Noy 
19. Spencer's 
Caſe; ** It 

*« was ſaid by 


& by the Civil 
« Law Cc. 


t That does 
not perhaps, 
quite cleariy 
appear: 
though there 


Mr. I hays 

ler mentioned 
this from his 
Memory. 
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* It did fo. 


mum 


And it muſt be underſtood (in the preſent Caſe) that this ag 
tom could have been proved. 


Lord MANSFIELD faid It had been very well 3 It 
depends upon general Reaſoning, and the Caſe at Lincoln: For 
that in Bunbury does not aſcertain any Thing; it went off upon 
another Point.“ We'll think of it. 


And with re- 


gard to this Point, it is only ſaid, * that Barons Carter and Ce. thought there was Something in the 
Objection; though the Lord Chief Baron an it well ot N 


Mr. Juſtice WiLMoT obſerved, that the Canon Law is 
no otherwiſe an Argument in the preſent Queſtion, than as it 


may ſerve to ſhew that the Cuſtom has not been thought unrea- 
ſonable. 


Curia advi here vult. 


Lord MANSFIELD. now delivered the Opinion of the 
Court. 


— 


The only Queſtion wn * Whether this be a grell Cuſtom, 


| 8 Or not. 


There! is no Authority that comes up to this Point, but One: 


. And that was a Cauſe on the Midland Circuit before Lord Ch. J. 
Milles; who thought it a ene Cuſtom. I think ſo too. 


I believe the Doubt about it aroſe from a Jaaay of 1 receiving 


the Eccleſiaſtical Law in any Caſe whatſoever ; leſt the Clergy 
ſhould introduce it by Degrees. 


It 1s eaſornble, as promotive of Juſtice, and preventive of Fraud. 


Mr. Dunning ſaid, as of his own Knowledge, « that there 


were ſuch Cuſtoms in the Weſt of England: And JI am told 
there are ſuch! in eee likewiſe. 5 


We are Al clear © that it is a good Cuſtom.” It is for the 
Prevention Y F raud, and for the Convenience of the Parties. 


"Therefore: the Rule muſt be made abſolute, for a New T rial; 


but 401thbout Coſts. 


And I think it is 7" a Cuſtoin that a very 77 Pede 
would be ſufficient to prove. 


Rin MADE ABSOLUTE. 


Oates, 


6—— i... * *r. th 2 _ 
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| Oates, ex dimil, Wigfall, verſus Brydon et al. 


HIS was an Action of Treſpaſs and Ejectment of Mefſu- 


ages Cc in Shefreld. Not guilty pleaded. General Iſſue 
joined. The Cauſe was tried at the preceding Aſſizes for York- 
ſhire, before Mr. Juſtice Bathurſt: And upon the Trial, it ap- 
peared in Evidence, That Grace Green Widow being ſeiſed in 
Fee of ſome Meſſuages &c, and intending to intermarry with Sa 


muel Wig fall, conveyed the fame to Truſtees, to her own Uſe for 


Life; and after her Deceaſe, To ſuch Uſes Sc, as She ſhould, 
either before the ſaid Marriage, or during her Coverture, by her 


laſt Will or otherwiſe, limit or appoint ; and for want of ſuch 


Diſpoſition, then to the Uſe of the ſaid Samuel Wig fall for Life; 


and then to the Uſe of her own right Heirs. 


The Marriage took Effect: And She did afterwards, in the 
Lifetime of her Huſband, duly make her Will; wherein, after 


divers pecuniary Legacies &c, (Some of which Legacies are to the 


three Children of Thomas Brownbill; and Others, to the four 


Children of Samuel Water ;) is the following Deviſe—" I give to 
« Samuel Wig fall, my dear and loving Huſband, the Houſe 


« where we now dwell, together with the Stable and all other 


6 Appurtenances thereunto belonging, for and during the Term 


« of his natural Life : And after his Deceaſe, I give the ſaid 


« Houſe and Stable with all Appurtenances unte the ſaid Samuel 


* Jarbleton my Brother, if then alive, for and during the Term 


* of his natural Life; and after his Deceaſe, I give the ſaid 
„ Houſe and Stable with the Appurtenances, unto the ſaid Chil- 


„Aren of my Couſins Thomas Brounbill and Samuel Water, or 


* ſuch of them as ſhall be then living, Share and Share alike. 


„ And F it happen that the ſaid Sammel Warbleton be not living i 
& at the Deceaſe of the ſaid Samuel Wig fall, then my Mind and 
Will is, that the ſaid Houſe and Stable with the Appurte- 


'* nances be DIVIDED AMONGST he, ſaid Children of my Coulins 


Thomas Brownhill and Samuel Water, as aforeſaid. And allo 
„All the Re, of my Eſtate which is not herein or hereby before 
1 by me given or difpoſed of, ] do give unto the ſaid Samuel Wig fail 


„my Hyſband.” And She appointed her faid Huſband, and 


Brother Varbleron, Executors. 


The Teſtatrix ſoon afterwards died: And her Huſband ſur- 


vived Her, and held the Eſtate until his Death, which happened 


in Auguft 1757. At the Time of his Death, and at the Time of 


the Death of the ſaid Samuel Warbleton (who ſurvived the Teſ- 
tatrix, but died before her ſaid Huſband,) Four of the ſaid Chil- 


dren of Thomas Brownhill and Samuel Water were living: One of 
Par VI. Vor. III. ' whom 
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whom is ſtill living: The other three died before the Time of 


the Demiſe laid in the Declaration. 


The Premiſſes deviſed to the Children, at the Time of making 
the Will were, and ſtill are worth 100/. to be ſold, and no more: 


And the Teſtatrix had no real or perſonal Eſtate, except what is 


particularly mentioned in the Will. 


The Defendant Brydon . the Eſtate in Queſtion, of the 
Children: The other Defendants are Tenants of the ſame, undet 
Him. No ACTUAL Ouſter was proved, previous to the bring- 


ing the Ejectment. The Leſſor of the Plaintiff is Heir at Lau 


to Samuel Wi 2 fall, the Huſband of the Teſtatrix. 


A Verdict was given for the Plaintiff, ſubje& to the Opinion 
of this Court on the following | 


| Queſtion—* Whether the Laſs of the Plaintiff be intitled to 
* Three undivided Fourth Parts of the Premiſſes; and can reco- 


„ yer the fame 1 in this Action.“ 


S. C. to ſhew that 11 is ſettled, that Proof of actual Entry and 


It was argued on 7. hurſday laſt by Mr. Fearnley for the Plain- 


tiff, and Mr. Wallace for the Defendant. 


Mr.  Fearnley argued, that the Deviſe to the ſeven Children 
V. only during their Lives. - 


Mr. Wallace zun bed. that the ſeven Children RT og an Eſtate 


in Fee, as Tenants in Common. And he alſo inſiſted, that the 
Rule to confeſs Leaſe Entry and Ouſter does not fupply the want 


-of Evidence of the actual Ouſter of the Tenant in Common. 


A lr. F carnley replied, chat they took only an Eſtate for Life 
Ses 1 No. Abr. 834. Fawcett's Caſe. Cro. Eliz. 3a. e 


v. Cooke 3 and Skinner 339. Mace, v. Swain. ] 


And as to the Objection to the entering into the Rule to coufels 
Leaſe Entry and Ouſter—He acknowledged a Dictum mentioned 
in 7 Mod. 39. where it is reported to be ſaid per Holt“ In caſe 
of Tenants in Common, there muſt be an a cru Ouſter of One 
„ by the Other: Or elſe, He ſhall not be compelled. ts cage 


«© Leaſe BRAY and Ouſter. © 


But 3 the Defendants did confel Leaſe 8 ers 
There, it is only ſaid, « that He ſhall not be competed, to do it. if 


He cited 2 Ld. Ra ym. 7 50. Little v. Heaton, and it, Salb. 259 
I | - . Aer 
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„ Ouſter is not neceſſary in Ejectment brought on Breach of a 
<< Condition of Re-entry.” And ſo is 1 Ventr. 248, Anonymus. 
Ie likewiſe mentioned 1 Siderf. 223, Langhorne v. Merry; where 

the Court held, © that an Entry ball be intended, till the con- 
„ trary be proved. [And V. 2 Ventr. 332. anon.] 


Tur Cour having taken a few Days to look into the Caſes— 


Lord MANSFIELD now delivered their Opinion. f 


After ſtating the Caſe particularly, and the Queſtion, „ Whe- 


6 ther an actual Entry was neceſſaty to have been proved; ot 


« whether the Confefion of Leaſe Entry and Ouſter be ſufficient, 
without actual Proof of it; He obſerved that as there was 


No Proof of actual Ouſter, no actual Ouſter could be ſuppoſed: 


But that ſlight Proof would be ſufficient to be left to the Jury. 
However, though no pr Ouſter can be ſuppoſed, yet 


We are All of Opinion that the Coxr Ess ron of Leaſ Entry and = 
Onfter, is ſufficient to bar a Nonfuit for want of Proof of actual 


Ouſter. 


We are glad to have it ſertled; becauſe, chere have been diffe- 


rent Opinions. 


The Meaning of Confeſſing Leaſe Entry and. Ouſter is, to bring 
the Matter to the mere Queſtion of the Plaintiff s poſſeſſory Title. 


In the Caſe of Dorme# v. Forteſcue, an actual Entry was hol H. 11 G. 2. 


den neceſſary on the + Statute: For that the Word Action, in 
that Statute, could not mean Ejefment.” That was ſettled 


back beyond the actual Entry. 


In all other Caſes, the Confeſſion of Leaſe Entry and Ouſter is 
ſufficient. -. And ſo it i now ſettled that! it is ſufficient for an 


Ejectment brought upon a Condition broken. . 


As to this particular Caſe of a Tenant in Common — There are 
Caſes enow, to juſtify our Opinion. He repeated the Caſe of 
Jobhnſon v. Allen, 15 W. 3. reported in 12 Mod. 657. And in- 
deed it is ſcarce poffible, he ſaid, that a Tenant in Common ſhould 


ry 


bring an Eje&ment, but where there is an actual Ouſter. 7 Mod. 


39.1 Queen Anne, —** per Holt —He ſhail not be compelled when 
« He does not diſpute-the-Title : But where He does diſpute it, 


%, Ie ſhall be compelled to confeſs Leaſe Entry and Quſter.” 


There- 


afcerwards in 
Fan Gul Dean . ws Dom. Proc. 
and eftabliſhed by many Caſes. Therefore, 2% avoid a Fine, there , ,, lac. 1. 
muſt be an actual e and the Demiſe can not be carried c. 16. 
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Therefore We are All clear that the Confeſſion 5 Leſs En- 
try and Ouſter ic ſufficient, in the Caſe of a Tenant i in Common, 
dot hout Proof of actual Ouſter. 


Second Point. As to the Conſtruction of the Will— 


The Queſtion is, Whether this Houſe and Stable were given 
* to the Seven Children, only during their Lives; ot, as Tenants 
in Common. 


The whole Value 18 only 1001. . 


There muſt be ſomething by way of Limitation, to thaw the 
Intention of the Teſtatrix: Other wiſe tis for Life on'y. 


But few ordinary People make the Diſtinction between n Land, 
and fe * e | 


As this Rule of. Law often operates * the Intention of the 
13 it ſhall be conſtrued to carry a Fee, where there are 
Words of . and the Teſtator's Intention appears. 


This is a Ho: on Stable. They are given to the Huſband 
for Life, expreſsly: So they are, to the Brother. If She had 
meant the like to the Children, She would have done the like. 
But She. gives to the Seven Children, after the two Lives, a waſting 
Property, Share and Share alike. Beſides, She directs the Haus 
and Stable to be divided amongſt the Seven Children, in caſe her 
Brother dies before her Huſband: That 1 is, Ou mult be ala, 
and the Produce divided. 


„ axe of Opinion, that, upon the Whale of this Will, there 
As enough to ſhew that the 'Teſtatrix intended the Value of this 
Houſe and Stable to be divided amongſt the Seven Children. 1 


">: ſweeping reſiduary Clauſe does not alter the Caſe: She 
does not diſpoſe of all the Money that She had to diſpoſe of. 


PLAINTIFF to be nonsvITED : And the ; 
POS TEA to be ele to the DEFENDANT. 


Armſtrong, ex dimifl Tanker: et td: verſus Peirſe et a. 


HIS was an Adtion of T reſpaſs and Ejecment of a Mef- 
ſuage and Lands at Biſbop's Canning in Wilts ; on the ſe- 
weral Demiſes of Jobn Tinker, Jaſepb Tinker, Benjamin Harring, 


and 


_—_—_— 
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and James Bartlett; Robert Preſton and Thomas Hunt; and He/- 
ter Pitman, The Cauſe came on to be tried at the laſt Lent Al- 
ſizes for the County of Ailis before Mr. ſuſtice Aton: When a 
general Verdict was found for the Plaintiff, ſubject to the Opis 
nion of this Court upon the following e | 


Caſe - Alice Redman, Spinſter, being legally poſſeſſed of the 
Premiſſes in Queſtion, for the Reſidue of a Term of 99 Years, 
determinable upon the Death of Herſelf and two other Perſons; 
and a Marriage being intended between Her and Foba Peirſs, 
Yeoman ; By Indenture dated 21ſt December 1733, between the 
ſaid John of the firſt Part, the (aid Alice of the ſecond Part, and 
Robert Tinker and William Har.:ing of the third Part, the ſaid 
Alice Rudman aſſigned to the ſaid Robert Tinker and William Har- 
ring All the Premiſſes in Queſtion for the Remainder of the ſaid 
Term of 99 Years, determinable as aforeſaid ; upon Truſt for 
the ſaid Alice Rudman and her Aſſigns until the ſaid intended Mar- 
riage ſhould be had; and from and immediately after, upon Truſt 
that they the ſaid Robert Tinker and Wilkam Harring and the Sur- 
vivor of them his Executors or Adminiſtrators thould permit and 
ſuffer the ſaid oh Peinſe and his Afjigns to hold and enjoy the 
Premiſies, and to take the Rents and Profits thereof during ſo 
long of the Reſidue of the {aid Term as the ſaid John Peirſe and 
Alice Rudman (ſhould jointly live; and the ſaid Alive Rudman 
ſhould ſurvive the ſaid Jahn Peinſe, then after his Death, in Truſt 
wholly for the ſaid Alice Rudman her Executors Adminiſtrators 
and Aſſigns, to her and their own Uſe and Benefit: Andaif the 
ſaid A. R. ſhould. die in the Life-time of the faid A P. then 
from and immediately after ſuch her Death, upon Truſt to per- 
mit and ſuffer ſuch Perſons to hold and enjoy the fame Premiſſes 
for the Reſidue of the Term, as She by any Writing under her 
Hand and Seal &c, or by her laſt Will and Teſtament &c, ſhould 

_ appoint. Vc . Sb aagt ed vw > 


The faid Marriage took Effect. 
The faid William Harrins died in 1733. 


By Indenture dated 29th September 1543, (which recited the 
former Deed of Settlement, and the Truſts and Limitations con- 
| tained in it,) in Conſideration of the Sura of 3304. paid to the 
aid John Peirfe and Alice his Wife, the ſaid Kobert Tinker by 
the Direction of Peir/e and his Wife, and alſo the ſaid John Peir/ſe 
and the ſaid Alice Peirſe aſſigned, and the ſaid Alice, in purſuance. 
of her Power reſerved to Her, limited the Premiſſes in Queſtion 
to Andrew Sealy his Executors Adminiſtrators and Aſſigns, for the 
Remainder of the ſaid Term of 99 Years determinable as aforeſaid; 
reer — 88 with 


* 
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with « a Proriſo for Redemption upon Payment of the Principal 
and Intereſt upon the 25th of March then next enſuing. In this 
Indenture is a Covenant for further aſſuring the Premilles upon 
Non- Payment He. 


By Indenture dated 18th November 17 51. 1 ſaid hn Peirſe 


and his Wife, in Conſideration of 300 J. aſſigned over the Pre- 


miſſes in Queſtion to Heſter Pitman her Executors Adminiſtrators 
and Aſſigns for the Remainder of the Term determinable as afore- 


ſaid ; with a like Proviſo for Redemption, and Covenant for fur- 
ther Aſſurance as are abovementioned. 


The faid John Peirſe paid 7. 1 the Intereſt due on the ſaid ſeve- 
ral Mortgages, to the laſt Day of Payment reſpectively before 


his Death, which happened in 1758. His Wife ſurvived Him, 
but paid no Intereſt after his Death, either to Sealy or Pitman, or 


to any other Perſon on their Behalf nor was any Intereſt ever 


demanded of Her. 


The ſaid Andrew Sealy and Robert Tinker are ſince dead; and 
the Six firſt- named of the Leſſors of the Plaintiff are, reſpeCtively, 
their legal Repreſentatives: vig. John and Joſeph Tinker, B. Har- 
ring, and James Bartlett, are Executors and legal Repreſentatives 
of Robert Tinker ; and Robert Preſton and Thomas Hunt are the 
Executors and legal Wesens of Andreu Sealy. 


The faid Alice Peirſe continued in Poſſeſſion of the Premiſſes 
until her Death, which happened in 1765; and, previous thereto, 


made her Will dated 29 July 1759, whereby She deviſed the Pre- 


miſſes to the Defendant her Daughter in the following Words — 


I give unto my Daughter Alice Peirſe All that Leaſehold Eſtate 
« commonly called Rees, wnich I now hold by Virtue of a 


40 Settlement made before Ag with my late Huſband.” 


The Defendant Pei is in Poſſeſſion of Part of the Premiſſes 


in Queſtion ; and the other Defendants, of the Reſidue, as her 


Under-1 enants. 


The Queſtion ſubmitted to hs Court was Whether PS Plain- 


„tiff was intitled to recover the Premiſſcs in this Hecment. 


Mr. Gould argued this Caſc for the Plaintiff; Mr. Thurlpw, 
for the Defendants, 


And the Queſtion they meant to make, was . © Whether a mere 
4 Truſtee could 8 the Poſſeſſion of his own 25 55 gui T; raft.” 


But 


— 


A. y 
l 


— — 
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But THE Seen though they looked upon it as a ſettled 
Point, “that the formal Title ot a Truſtee ſhould not, in an 


« Ejectment, be ſet up againſt the Cefluy qui Truſt ; becauſe, 
from the Nature of the two Rights, the Ce/luy qui Truft is to 


% have the Poſſeſſion”; Yet in 7016 Caſe, I hat was 97 the e Due - 
ſtion: For, here, the Leſſors of the Plaintiff were not Truſtees 
for the Defendant, but for the Mcrtgagees. 


And therefore they immediately g gave Judgment; and directed, 
that the 


pos TEA ſhould be delivered to the PLAINTIFF, 


Rex ver/us Looku BC ci Wedneſday, 


\ N the 3oth of June 1762, in the ſecond Year of his pre- 


ſent Majeſty, a Bill was found againſt the Defendant George 
| Lockup, for wilful and corrupt Perjury in his Anſwers to a Bill 


in Chancery, filed by Sir Thomas Frederich, relative to Money 


charged to be unfairly won by the Defendant at . 


Upon this Indictment, he was tried, and convicted. 


He thereupon petitioned the King; and che a 8 


to Lord Mansfield; who choſe to take the Opinion of the Judges. TS 


They received his Affidavits, and examined into his Reaſons Ny 


Inſinuations. After which, They declared themſelves thoroughly 


fatisfied with the Verdict; and ſaw no Foundation for granting a 
new Trial. Whereupon, They proceeded to his Sentence : Which 
was—** That he ſhould be ſet in and upon the Pillory, at Charing- 
_ «* Croſs, for an Hour, between the Hours of Twelve and Two ; 

« And that he ſhould be afterwards tranſported to ſome of his 
Majeſty's Colonies or Plantations in America, ſor the Space of 
ſeven Years; and be now remanded to the Cuſtody of the 
« Marſhal, to be by Him kept in ſafe Cuſtody, in Execution of 


(ec 


cc 


«6 the Judment aforeſaid, and until he thall be tranſported a as 


« aforeſaid.“ : 


On Wedneſiay 27th Wan 1765, (Which was reighe or nine 


Days after the Sentence had been pronounced, ] Ee moved * to 
ay the Entry of the Judgment; in order to give Him an Op- 
portunity of moving in Arre/t of Judgment; A fatal Miftahe 


having been /nce diſcovered ; vg. that the Fact was charged 7 


to have been committed in the Time of the late King,” whereas 


the Indictment concludes “ againſt the. Peace of the preſent 


n 
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7 King: 5 And his Counſel urged, that He was within EA as 


the Motion was; made during the fame Term in which the Sen- 
tence was pronounced. and the Entry-Roll of the Record not 
yet made pp. 


But Tür Cour denied this Motion, They thought, 
that in ſuch a Caſe, and upon uch an Objection, They were not 


bound or warranted to let in a Motion in Arreſt of judgment, 


aſter Sentence pronounced. 
His regular Remedy was by Writ of Error. 
The next Day, The Defendant's Counſel moved to adjourn hi: 


Standing in the Pillory, on an Affidavit (made by his Fbyfician) 


of his I/ineſs ; and that his Standing in the Pillory, in the 805 
Air, for an Hour, would probably ger his Liſe. 


Note—The Rule is drawn up, * that the Marſhal deliver the 


Defendant to the Sheriff; and that the Sheriff do ſet Him in 


* and upon the Pillory, for an Hour, between the Hours of Ten 
and Twelve, on [leaving the Day in Blank ;] and then deliver 
« Him to the Marſhal Sc“: And this Blank is afterwards filled 
up, at the Choice and Nomination of the Sheri. In the preſent 
Caſe, it had been filled up with the Words * Saturday next, the 


_ «« oth Inſtant;” and had been actually delivered out to the Sheriff, 


« 


Lord MaANnsFIELD—Let the Rule be altered thus —< That 
„upon reading the former Rule, and upon reading the Affidavit 
of Dr. Watſon concerning. the preſent Indiſpoſition of the De- 
fendant, The Time appointed by the ſaid Rule for ſetting the 


E 


* 


Deſendant in and upon the Pillory is ex/arged; And that the 


« ſaid Sentence be executed on the 17th Day of December next, 
«© or as ſoon afterwards as the ſame can be done without Danger 2 


from the Defendant' 8 Indiſpoſition.” 


| The next Day (che laſt Day of Michaelmas Term 176 5.) 


* re, Renander of London, on Behalf of the Defendant, urged 
the Suat (as he had before done, on the preceding Day,) to re- 
cogſider their Judgment, that is to ſay, their Sentence: And he 


mentioned 1 Sa/k. 78. The Queen againſt Darby, and Farreſley 


(7 Med.) 190. S. C. and 2 Hale's Hiſt. P. C. 379. where Lord 
Ch. J. Hale ſays, © If by any Miſtake or Overſight, the Court 
« ſhouid give Judgment againſt a Clerk convicted of a Felony 
« within Clergy ; yet they may, and (as I think) ought to allow 
« Him his Clergy, after his Attainder.” From whence he ar- 


gued, chat a as in the preſent Caſe the Judgment ought to have 


been 
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been 9280 caſſetur it is not only in their Power to ſet it ade 
now, but they are even bound ex Officio to do fo. And he aid, 


there was no Diſtinction, in Crimmal — * Form and 
Subſtance. 


But TE CourT perſiſted in not doing this, without ſome 
Precedent. They faid, the Citation from Hale's H. P. C. was 
not parallel to the preſent Caſe. There, the Judgment would 
only be correded: This is a Motion to arreſt it. That was a 
Capital Caſe too: Here, you are limited to a Time. And even 


in Capital Caſes, you have no Inftance of ſuch a Motion as this, 


after the Expiration of the limited Time. 


MoT10N DENIED. 


Whereupon, Mr. Lookup brought a Writ of Error returnable 


in Parliament, and aſſigned ſeveral Errors. 1ſt. That the In- 
dictment is inſufficient. 2d. That the Offence in the Indictment 


ſpecified is not charged to have been done againſt the Peace of his 


late Majeſty ; in whoſe Reign it was alledged to have been com- 


| mitted. zd. That the Offence is charged to have been done 
againſt the Peace of his preſent Majeſty ; in whole Reign it ap- 
pears not to have been committed. 4th. That no certain Day or 


Time is fixed appointed or limited by the Judgment, for ſettin 


the Plaintiff in Error in and upon the Pillory. 5th. That no 
certain Time is fixed appointed or limited by the Judgment, for 
the 7. ranſpertation of the Plaintiff in Error. 6th. That the 


Court of King's Bench had not any Power or Authority, by Law, 
to adjudge or order that the Plaintiff ſhould be tranſported to 
ſome of his Majeſty's * Colonies or Plantations in America for the» 0 


Space of ſeven Years. 


All the Objections were conſidered as frivolous; except that 
which was diſcovered after Sentence PRIN But 


| v. 2 G. 22 
© 25. | 


On 5th May 1766, The following Queſtion was put, by the 


Lords, to the Judges 


cc Whether the Perjury 3 alledged in the e to 


have been committed in the Time of the late King, and charged 
to be againſt the Peace of the now King, is fatal, and renders 


40 the Inditment inſufficient.” 


The Lord Chief Baron delivered the unanimous Opinion of che 


Judges, in the nn. 


Par Iv. vor. III. 8 N . And 
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And upon this Point, The judgment of the King's Bench 
was REVERSED. | 


Two Days after, on 7th May 1766, Mr. Recorder moved, on 
his Behalf, (but without his being brought up into Court 5) That 
He might be diſcharged. | 


And, the Order of Reverſal being produced and read, 
Tur CouRT ordered Him to be 


DISCHARGED. 


It iS very NOTE Tl that from Michaelmas Term 17 56, to the | 
Time of this Publication (Michaelmas Term 1771,) This is the * 
only Judgment of the Court of King's Bench, Ne has been re- 
verſed; though, from the Importance and Difficulty of the Que- 
ſtions, there have been many Writs of Error in the Exchequer- 

Chamber and 1 in Parliament. 


May +566... Rex verſus Helling et al. 


R. Coxe and Mr. Duntiing hewed Cauſe againſt quaſhing 

/ an Order made upon Eaſter Wedneſday 1766, by two Juſ- 
tices (Luke Robinſon and Foſeph Girdler Etqrs. 0 appointing the 
Defendants Overſeers of the Poor of St. Andrew's Holbourn above 
the Bars, and St. George the ad oh 


| 0 It has been objected, that this is not an Appointment under 

= the Statute of 43 Elix. c. 2, being © gr thus preſent Year 1766. 
. Anſwer— But this is chi uſual Form in this Pariſh. And the : 
[ Order ſays, “and to do all ſuch Things as their Duty requires“; 


. that is, (amongſt other Things) to ſtay in their Office till Others 
3 | are appointed. | 


Sir Pletcher Niven and Mr. Walter, contra, argued for quaſh- 
ing the Order. 


They admitted, they could not go out t of the Order. But by 

43 Elis. c. 2. ſed. 1. the Overſeers are to be nominated yearly. 
And this Act giving a Juriſcliction, They are obliged to conform 
exacfiy to it. Conſequently, They can nominate only 1 FOR A. 
YEAR; (neither more nor leſs. ) 


Whereas this Appointment being made vn Eaſter W 2dneſeay, and 
appointing £ them for the Year 1766, they were not obliged 3 
2 autho- 
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2 or intitled to continue any longer than the End of the 
Near 1708- It is not an Appointment for a Year. 


Lord MAnsFiELD—The real 3 I take it for 
granted, are not before the Court, | 


The only Queſtion Before Us i " he Whether the Order i is good 
e upon the Face of it, or not.” 


Now this Order n means the Overſeer” s Year: And that 
Year is from Eaſter 1765 to Eafter 1766. You would make it 
bad, by underftanding it to mean the Year of our Lord. But 
you can not conſtrue this Order to be a bad One, by underſtand- 
ing it ſo: For it manifeſtly means quite another Sort of Year. 


Mr. Juſtice WI mor was ſilent, being a Pariſhioner, 

Mr. Juſtice YATEs was abſent. 

Mr. Juſtice As rox concurred with Lord Mansfield; and 
ſaid, that if the Conſtruction may be taken two Ways; One of 
them making the Order good, the Other making it bad; He 
— take it in the Senſe "that would make it Zead. Wherefore 

Per Cur.— 


Rur DISCHARGED : 


ORDER AFFIRMED. 


— 


—_—_— * — * 7 0 . * 6 7 : 2 
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Rex ver; ts Inhabitants of Eeclefall Bicrlow i in Sheffield. Monday, 1 


May 2 — 
See this Caſe ABRIDGED, in a Table; and at lar, 4 in . 
Quarto-Edition of my SET TLEMENT-CASES, Je. 180. 
Pa. 562. 3535 


Carter verſus | Boehm. 


H Is was an Inſurance- Cauſe, upon a policy underwritten 
by Mr. Charles Boehm, of Intereſt, or no Intereſt; with- 
out Benefit of Salvage. The Inſurance was made by the Plain- 

tiff, for the Benefit of his Brother, Governor George Carter. a 
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It was tried before Lord Mansfield at Guildhall ; and a Verdid 
Was found for the Plaintiff by a ſpecial Jury of Merchants. 


on Saturday the 1 oth of April laſt, Mr. Recorder (Eyre, ) on 


Behalf of the Defendant, moved for a New Trial. 


His Objection Was, That Ge were not ſufficient 


Wh diſcloſed.” 


A Rule was made to ſhew Cauſe : And Copies of Letters and 


Depoſitions were ordered to be left with Lord Mangſield. 


N. B. Four other Cauſes depended upon this. 
The Counſel for che Plaintiff, vis. Mr. Morton, Mr. Dunning 


and Mr. Wallace, ſhewed Cauſe on Thurſday the firſt of thi 
Month. But firſt, 


Lord MansFIELD exported the Evidence—That it wi 


an Action on a Policy of Inſurance for one Year ; viz. from 16th 


of October 1759 to 16th of October 1760, for the Benefit of th 
Governor of Fort Marlborough, George Carter, againſt the Lol 


of Fort Marlborough in the Iſland of Sumatra in the Eaſt Indies, 


by its being taken by a foreign Enemy. The Event happened: 


The Fort was taken, by Count D Eſtaigne, within the Year. 


The firſt Witneſs was Cawthorne, the Policy-Broker, who pro- 


duced the Memorandum given by the Governor's Brother (the 
Plaintiff) to Him : And the Uſe made of theſe Inſtructions was, 


to ſhew *© that the Inſurance was made for the Benefit of Gover- 


„nor Carter, and to inſure Him againſt the Taking of the Fort 


0 by a foreign Enemy.“ 


Both Sides had VE long in Chats And the Chancery 


| Evidence on both Sides was read at the T rial. 


It was objected, on Behalf of the Defendant, to be a Fraud 


| by Concealment of Circumſtances which ought to have been diſ- 


dose ; and particularly, the Weakneſs of the Fort, and the Pro- 


bability of'its being attacked by the French: Which Concealment 


was offered to be proved by two Letters. The firſt was a Let- 


ter from the Governor to his Brother Roger Carter, his Truſtee, 
the Plaintiff in this Cauſe : The ſecond was from the Governor to 


the E India-Company. 


The 
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The Evidence in Reply to this Objection conſiſted of three 


Depoſitions in Chancery, ſetting forth that the Governor had 


200007. in Effects; and only inſured 100007: And that He was 


guilty of zo Fault in defending the F ort. 


The firſt of theſe Depoſitions was Captain Tryon's: Which 


proved that this was not a Fort proper or deſigned to reſiſt Euro- 
pean Enemies; but only calculated for Defence againſt the Na- 


tives of the Ifland of Sumatra; And allo that the Governor's Of- 


fice is not Military, but only Mercantile; And that Fort Marl. 


borough is only a ſubordinate Factory to Fort Sf. George. 


There was no Evidence to the contrary. And a Verdict was 
found for the Plaintiff, by pl ſpecial Jury. „ ? ; 


After his Lordſhip had made his. Report, — 


The Counſel for the Plaintiff MI to ſhew Cauſe againſt 


A New Trial. 


They argued, that there was No ch Concealment of Circum- 


ſtances (as the Weakneſs of the Fort, or the Probability of the 


Attack,) as would amount to a Fraud ſufficient to vitiate this 


Contract: All which Circumſtances were univerſally known to 
every Merchant upon the Exchange of London. And All theſe 


Circumſtances, they ſaid, were fully conſidered by a ſpecial Jury i 


of Merchants, who are the proper e of them. 


And Mr. Dunne laid it down as a Rule—“ That the Inſured 


« is only obliged to diſcover Facts; not the Ideas or Speculations 


5 which He may entertain, 122 ſuch Facts.“ 


They ſaid, this Inſurance was, in reality, no more than a 


Wager; Whether the French would think it their Intereſt to 


attack this Fort; and if they ſhould, whether they would be 


able to get a Ship of War up the River, or not. 


Sir F leteber Norton and Mr. Recorder (Eyre) argued, contra, - 


for the Defendant (the Under-Writer.) 


They inſiſted, that the Inſurer has a Right to know as much. 


as the Inſured Himſelf knows. 


They alledged too, that the Broker is ; the ole "Agee of the 


Inſured. 


PI Fr —+ 8 Thee 
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to make ſuch Diſcovery ; though he acted for the Governor, In- 
deed, a Governor ought not, in Point of Policy, to be permitted 
to inſure at all: But if He is permitted to inſure, or will inſure, 


Theſe are general, univerſal Principles, in all Inſurances. 


jection. 


The Broker had, they ſaid, on being croſs- examined, owned 
that He did ot believe that the Inſurer would have meddled with 
the Inſurance, / He had ſeen theſe two Letters. 


All the Circumſtances * to be diſcloſed. 


This Wager is not only Whether the Fort ſhall be attached; | 


But © Whether it ſhall be attacked AND taken. 8 
Whatever really increaſes the Riſque ou ght to be diſcloſed. 


Then they entered into the Particulars which had been here 
kept concealed. And they inſiſted ſtrongly, that the Plaintiff 


ought to have diſcovered the Weakneſs and abſolute Indefen/ibility 


of the Fort. In this Caſe, as againſt the Inſurer, He was obliged 


” He — to diſcloſe all Facts. 


It can not be ſuppoſed that the Inſurer would have inſured fo 


low at 4% per Cent, if He had known of theſe Letters. 


It is begging the Queſtion, to fay, „That a Fort is not in- 


* tended for Defence againſt an Enemy.” The Suppoſition is 


| abſurd and ridiculous. It muſt be preſumed that it was intended 
for that Purpoſe : And the Preſumption was “ that the Fort, the 
Poder, the Guns &c were in a good and proper Condition.” Ir 


they were not, (and it is agreed that in fact they were not, and 


that the Governor 4new it,) it ought to have been diſcloſed. But 
if He had diſcloſed this, He could not have got the Inſurance. 


Therefore this was a fraudulent Concealment : And the Under- 


writer 18 not liable. 


It does not follow, that becauſe He did not inſure his 22bole 
Property; therefore it is good for what He has judged proper to 


inſure, He might have his Reaſons for inſuring only a Part, and 


not che Whole. 
cur. adviſare vult. 


Lord 


Then they proceeded to argue in ſupport of the preſent Ob- 


1 1 a 
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Lord MANSFIELD now delivered the Reſolution by the 
Court. 


THis is a Motion for a New Trial. 


In ſupport of it, the Counſel for the Defendant contend, That 


 « ſome Circumſtances in the Knowledge of Governor Carter, 


wrote, amount to a Concealment, which ought, in Law, to 


" avoid the Policy.” 


he Counſel for the Plaintiff inſiſt, © That the not mention- 
ing theſe Particulars, does vt amount to a Concealment, which 
« ought, in Law, to avoid the * either as a Fraud; or, 


60 as varying the ane. Wh 


iſt It may be proper to ſay NIE, | in general, of Conceal- 


mente which avoid a Policy. 


2dly. To ſtate particularly the Caſe now under Confideration. 


zdly. To examine whether the Verdict, which finds this Po- 


licy good, although the Particulars objected were not mentioned, 
is <oell founded. 


Firſt. Inſurance is a Contract upon Speculation. 


The ſpecial Facts, upon which the Contingent Chance is to 


be computed, lie moſt commonly in the Knowledge of the Injured 
only: The Under-Writer truſts to his Repreſentation, and pro- 
ceeds upon Confidence that He does not keep back any Circum- 
ſtance in his Knowledge, to miſlead the Under-Writer into a 


| Belief that the Circumſtance does not exiſt, and to Induce Him 


to eſtimate the Riſque, as as if it did not exiſt. 


Phe keeping back ſuch Circumſtance is a Fraud, and there- 
fore the Policy is void. Although the Suppreſſion ſhould happen 
through Miftake, without any fraudulent Intention; yet ſtill the 


Under-Writer is deceived, and the Policy is void; Becauſe the 


Riſque run is really different from the Riſque underſtood and in- 
| tended to be run, at the Time of the Agreement. 


The Policy would equally be void, againſt the Under-Writer, 


if He concealed ; As, if He inſured a Ship on her Voyage, which 


He privately Cri to be arrived: And an Action Wwe lie to 


recover the Premium. 
'The 


« not having been mentioned at the Time the Policy was under- 
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The governing Principle is applicable to all Contracts and 


Dealings. ö 
Good Faith forbids either Party, by concealing what He pri- a 
vately knows, to draw the Other into a Bargain, from his Igno- þ 
rance of that Fact, and his believing the contrary. | 


But either Party may be innocently flent, as to Grounds open 
to Both, to exerciſe their Judgment upon. Aliud eft celare; aliud, 
tacere: Neque enim id eft celare quicquid reticeas ; Jed cum quod tu 
ſcias, id ignorare emolumenti tui cauſa velis cos, — intenſit id 


A. 


This Definition of Concealment, refrained. to the efficient 
Motives and preciſe Subject of any Contract, will generally hold 
to make it void, in Favour of the ks miſled by his Ignorance 
of the TS concealed. 


̃ here are many Matters, as to which the Inſured may be in- 
nocently ſilent He need not mention what the Under- Writer 
Ano vos Scientia utringue par pres contranentes * 5 
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An Under-Writer can not inf that the Policy i is void, be- 
cauſe the Inſured did not tell Him what He actually knew 3 3 what 
Way ſoever He came to the Kaowledgo. 


The Inſured ad not mention what the Under-Writer ought 
* to know; what He takes upon 3 if the Knowledge of; or what 
ne man, being informed of. 


e 1 The Under-Writer needs not be told what leſſens the Riſque 
= agreed and underſtood to be run by the expreſs Terms of the Po- 
licy. He needs not be told general Topics of Speculation : As, 
| . for Inſtance The Under- Writer is bound to know every Cauſe 
| which may occaſion natural Perils ; as, the Difficulty of the Voy- 
| age—the Kind of Seaſons—the Probability of Light'ning, Hur- 
= ricanes, Earthquakes Sc. He is bound to know every Cauſe 
which may occaſion political Perils; from the Ruptures of States; 
3 from War, and the various Operations of it. He is bound to 
| know the Probability of Safety, from the Continuance or Return 
of Peace; from the Imbecillity of the Enemy, through the Weak- 
neſs of their Councils, or their Want of Strength Cc. 


If an Under-Writer inſures private Ships of War, by Sea 
on Shore, from Ports to Ports, and Places to Places, any where— 
He needs not be told the ſecret — _— they are deſtined | 

N upon; 
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upon; 3 Hs knows ſome Expedition muſt be in view); 


And, from the Nature of his Contract, without being told, He 


waves the Information. If He inſures for three Vears, He 
needs not be told any Circumſtance to ſhew it may be over in 
Two: Or if He inſures a Voyage, with Liberty of Deviation, 
He needs not be told what tends to thew there will be no Deviation. 


Men argue iferemily, from natural Phcenomena, and political 
Appearances : They have different Capacities, different Degrees 
of Knowledge, and different Intelligence. But the Means of In- 


formation and judging are open to Both: Each profeſſes to act 


from his own Skill and Sagacity ; and therefore Neither needs to 
communicate to the Other. 


The Reaſon of the Rule which obliges Parties to diſcloſe, is to 
prevent Fraud, and to encourage good Faith. It is adapted to 


fuch Facts as vary the Nature of the Contract ; which One pri- 


_ vately knows, and the Other is ignorant ob, and has no reaſon to 
ſuſpect. 


. 


The Queſtion therefore muſt always be Whether there was, | 


.C 


-.. 


under all the Circumſtances at the Time the Policy was under- 


„written, a fair Repreſentation ; or a Concealment; fraudulent, 


46 


* 


Object of the Nee and ne the * underſtood to 


ee be run 


if defigned; Or, though not deſigned, varying materially the 


This brings me, in \ the ſecond Place, to ſtate the Caſe now Secondly. 


:under Conſideration. 


The Policy. is l the Loſs of Fort Marlborough, fram being 


: deſtroyed by, taken by, or ſurrendered unto, any European Ene- 
my, between. the iſt of October 1759, and 1ſt of October 1700. 
It was under- written on the gth of May 1760. 


The Under-Writer 3 at the Time, that the Policy was to 
indemnify, to that Amount, Roger Carter the Governor of Fort 
Marlborough, in Caſe the Event inſured againſt ſhould happen. 


The Governor's Inſtructions ' for the Inſurance, bearing Date at 


Fort Marlborough the 22d of September 1759, were laid before 
the Under-Writer. Two Actions upon this Policy were. tried 


before Me in the Year 1762. The Defendants then knew of a 


Letter written to the Eaft India Company, which the Company 
offered to put into my Hands; but would not deliver to the 
Parties, becauſe it contained ſome Matters which "NP did not 
think proper to be made — 
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Owner, to inſure his Share—Conlidering too, that the Objection 


2 


An Objection occurred to Me at the Trial, Whether a Po- 
<< licy, againſt the Loſs of F ort Marlborough, for the Benefit of 
the Governor, was good; upon the Principle which does not 
allow a Sailor to inſure his Wages. 


But conſidering that this Place, though called a- Fort, was 
really but a Factory or Settlement for Trade; And that He, 


though called a Governor, was really but a Merchant—Confider- 
ing too, that the Law allows a Captain of a Ship to inſure Goods 
which He has on board, or his Share in the Ship, if He be a 
Part-Owner; and the Captain of a Privateer, if He be a Part- 


did not lie, upon any Ground of Juſtice, in the Mouth of the 
Under-Writer, who knew Him to be the Governor, at the Time 
he took the Premium.—And as, with Regard to Principles of 
public Convenience, the Caſe ſo ſeldom happens, (I never ſaw 


One before,) any Danger from the Example is little. to be appre- 


hended—I did not think Myſelf warranted, upon that Point, to 


come from the Bar. 


nonſuit the Plaintiff ; Py es as the Objection did not 


Though this Point was mentioned, it was not infiſted upon, at 


the laſt Trial; Nor has it been ſeripuſſy argued, upon this Motion, 


28 ſufficient, alone, to vacate the Policy: And if it had, We are 
All of Opinion“ That we are not warranted to ſay It is void, 


68 upon this Account.“ 


Upon the Plaintiff's obtaining theſe two Verdicts, the Under- 
ä Writers went into a Court of Equity; where they have had an 
Opportunity to ſift every Thing to the Bottom, to get every Diſ- 


covery from the Governor and his Brother, and to examine any 


Witneſſes who were upon the Spot. At laſt, after the fulleſt In- 


veſtigation of every Kind, the preſent Action came on to be tried 


at the Sittings after ak Term. 


The Plaintiff proved, without Captradidtion, that the Place 


called Bencoolen or Fort Mariborougs is a Factory or Settlement, 
but no Military Fort or Fortreſs. That it was not eſtabliſhed for 


a Place of Arms or Defence againſt the Attacks of an European 


Enemy ; but merely for the Purpoſe of Trade, and of Defence 


againſt the Natives. That the Fort was only intended and built 


with an Intent to keep off the Country Blacks. I hat the only 
Security againit European Ships of War, conſiſted in the Difficulty 
of the Entrance and Navigation of the River, for want of proper 
Pilots. That the general State and Condition of the ſaid Fort, 


and of the Strength thereof, was, in general well known, by 
moſt 
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moſt Perſons converſant or acquainted with Indian Affairs, or the 
State of the Company's Factories or Settlements ; and could not 
be kept ſecret or concealed from Perſons who ſhould endeavour, 
by proper Inquiry, to inform Themſelves. That there were no 
Apprehenſtons or Intelligence of any Attack by the French, un- 
til they attacked Nazza/ in Feb. 1760. That on the 8th of Fe- 
bruary 1760, there was no Suſpicion of any Defign by the French. 
That the Governor then bought, from the Witneſs, Goods to 
the Value of 4000 J. and had Goods to the Value of above 20000 /. 
and then dealt for 50000/7. and upwards. That on the 1ſt of 
April 1760, the Fort was attacked by a French Man of War of 
64 Guns and a Frigate of 20 Guns, under the Count D'Eftargne, 
brought in by Dutch Pilots; unavoidably taken; and afterwards 
delivered to the Dutch; and the Priſoners ſent to Batavia. 


— 


— — 


On the Part of the Defendant After all the Opportunities of 
Inquiry, no Evidence was offered, that the Freuch ever had any 
Deſign upon Fort Mariborougb, before the End of March 1760; 
Or that there was the leaſt Intelligence or Alarm * that They 

« might make the Attempt,” till the Taking of Natal in the 
Year 17060. nw lf ld von 1 

They did not offer to diſprove the Evidence, that the Gover- 
nor had acted, as in full Security, long after the Month of Sep- 
tember 1759; and had turned his Money into Goods, ſo late as 
the 8th of February 1760. There was no Attempt to ſhew that 
He had not loſt by the Capture very conſiderably beyond the 
Value of the Inſurance. pat Ls 


But the Defendant relied upon a Letter, written to the Eaf 
India Company, bearing Date the 16th of September 1759, which 
was ſent to England by the Pitt, Captain Wil/on, who arrived in 
May 1760, together with the Inſtructions for Inſuring ; and alſo 
a Letter bearing Date the 22d of September 1759, ſent to the 
Plaintiff by the ſame Conveyance, and at the fame Time, (which 
Letters His Lordſhip repeated.*) nk 1 


of them no- 


tiſies to the Eaſt India Company, That the French had, the preceding Year, a Deſign on Foot, to at- 
tempt taking that Settlement by Surprize ; and that it was very probable they might revive that Deſign. 
It confeſſes and repreſents the Weakneſs of the Fort; its being badly ſupplied with Stores Arms and 
Ammunition ; and the Impracticability of maintaining it (in its then State) againſt an Eurotean Enemy. 
The latter Letter (to his Brother) owns that he is now more afraid than formerly, that the French 


5 ſhould attack and take the Settlement; For, as they can not Muſter a Force to relieve their Friends 
<< at the Coaſt, they may, rather than remain idle, pay Us a Viſit. It ſeems, they had ſuch an Inten- 


tion, laſt Year.” And therefore He deſires his Brother to get an Inſurance made upon his Stock | 


They relied too upon the Croſs-Examination of the Broker 
who negotiated the Policy, “ That, in his Opinion, theſe Letters 
8 * ought 
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« ought to have been ſhewn, or the Contents diſcloſed ; and if if 
6 they had, the Policy would not have been under-written. " 


The Defendant's Counſel contended at the Trial, as They have | 
done upon this Motion, © that the Policy was void — | 


1ſt. Becauſe the State ind Conditic of the Fort, mentioned in 


the Governor's Letter — the Eaſt India Company, was not aiſclgſed. 


| 2dly. Becauſe He d not diſchſe, that the French, not being 


in a Condition to relieve their Friends upon the Coaſt, were more 


likely to make an Attack upon this inen rather than re- 


main idle. 


Thirdly. 


2dly. That He had not diſcloſed his having received a Letter of 
the 4th of February 1759, trom which it ſeemed that the French 


had a De/ign to take this Settlement, by Surprize, the Year es 


They alſo contended, that the Opinion of the Broker was al- 
moſt deciſive. 2 


The Whole was ; laid before the Jorg Who found for the e 


Plaintiff. 


Thirdly—It remains to conſider theſe Ob; jeQtions, and to exa- 


mine Whether this Verdict is well founded.” 


To this Purpoſe, it is s neceſſary to conſider the Nature of the 


Contract, at the Time it was entered into. 


'T * Policy was Sede in May 1500 The 8 was, 


„Whether Fort Marlborough was or would be taken, by an Eu- 
roßpean Enemy, between October 1759, and October 1760,” 


The Computation of the Riſque depended upon the Chance, 


% Whether any European Power would attack the Place by Sea.” 
If they did, it was incapable of Reſiſtance. 


The Under-Writer at London, in May 1760, could judge much 


better of the Probability of the Contingency, than Governor 
 Cartef could at Fort Marlborough, in September 759. He knew 


the Succeſs of the Operations of the War in Europe. He knew 
what Naval Force the Enghſh and French had ſent to the EAI 


Indies. He knew, from a Compariſon of that Force, whether the 


Sea was open to any ſuch Attempt by the French. He knew, or 


might know, every Thing which was known at Fort Marlborough _ 


in September 759, of the general State of Affairs in the E- oft 
4 Tndies, 


a4 4 ens + : 


Eaſter Term 6 Geo. 3. B. R. 5 


Tacker or the particular Condition of Fort Marlborough, by the 
Ship which brought the Orders for the Inſurance. He knew 
that Ship muſt have brought many Letters to the Eaſt India 
Company ; and, particularly, from the Governor, He knew 
what Probability there was of the Dutch commuting or ning 
committed Hoſtilities. b 


| Unpk theſe Circumſtances,” und with this Knowledge, He 
* inſures againſt the general Contingency of the Place being at- 
tacked by an European Power. 


Iz there had been any Deſign on Feoot, or any Enterprize begun, 
in September 1759, to the Knowledge of the Governor, it would 
have varied the Riſque underſtood by the Under-Writer ; Be- 
cauſe, not being told of a particular Deſign or Attack her Subjjt- 
ing, He eſtimated the Riſque upon the Foot of an incertain Ope- 
ration, which might or might not be attempted. 


But the Governor had no Notice of any Deſign 27 bing i in 
Sept. 1759. There was no ſuch Deſign, in Fact: The Attempt 
was made without Premeditation, from the ſudden Opportunity 
of a favourable Occaſion, by the Connivance and Aſſiſtance of the 

* which tempted Count D Eftargne to break his Parol. 


| Theſe being the Circumſtances under which the Contract was 
entered into, We ſhall be better able to judge of the Objections 
upon the Foot of Concealments. 


>The firſt 8 is, That He did not diſcloſe the Condi : 
ton of the Place. 


The Under-Writer knew the Inſurance was for the Governor. 
He knew the Governor muſt be acquainted with the State of the 
Place. He knew the Governor could not diſcloſe it, conſiſtent 
with his Duty. He knew the Governor, by inſuring, appre- 
hended at leaſt the Poſſibility of an Attack. With this Know- 
0 ledge, without aſking a Queſtion, He under-wrote. 13 


By ſo doing, He took the Knowledge of the State of the Place 
upon Himſelf. It was a Matter as to which He might be informed, 
various Ways: It was not a Matter within the private Know- 
ledge of the Governor only. 


But, not to rely upon that—The malt which can be con- 
tended is, That the Under-Writer truſted to the Fort being in 
the Condition in which it ought to be: In like Manner, as it is 
taken for granted, that a Ship inſured is Sea-worthy. | 
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What is that Condition? All the Witnefles agree © that it was 


* only to reſiſt the Natrves, and not an European Force.” The 


Policy inſures againſt a total Loſs; taking for granted “ that 7 
„the Place was attacked, it would be loſt.” 


The Contingency therefore which the Under-Writer has in- 


ſured againſt is, Whether the Place would, be attacked by an 
European Force; and not, © Whether it would be able to 


cc rg iſt ſuch an Attack, if the Ships could get up the River.” 


It was particularly left to the Jury, to conſider, Whether 


* this was the Contingency in the Contemplation of the Parties: * 
They have an that it was. 


And We are All of Opinion, < that, in this ReſpeRt, their 
Wc Concluſion i is agreeable to the Evidence,” 


In this View, the State-and Condition of the Place was arts 


" in | Caſe of a Land-Attack by the Natives. 


The 2d Doncechinant is—His not having diſcloſed, that, from 
the French not being able to relieve their F riends upon the Coaſt, 8 


They rg, make them 4 Fw. 


This is no Part of the Fact of the Caſe : It is mere e Speculation : 


of the Governor s, from the general State of the War. The 


Conjecture was dictated to Him from his Fears. It is a bold 
Attempt, for the Conquered to attack the Conqueror, in his own “x 
Dominions. The Practicability of it, in this Caſe, depended 


upon the Engliſh Naval Force in thoſe Seas; which the Under- 
Writer could better judge of at London in May 1760, than the 
Governor could at Fort Marlborough in September 1759. 


The 2d Concealment is—That He did not diſcloſe the Letter 


from Mr. Winch, of the 4th of February 1759, mentioning the 
Defign of the French, the 7 ear before. 


What PE Letter was; Slow He mentioned the Defien ; or 


upon what Authority He mentioned it; or by whom the Deſign 


was ſuppoſed to be imagined, does not appear. The Defendant 

has had every Opportunity of Diſcovery; and Nothing has come 

out upon it, as to this Letter, which He thinks makes for his 
Purpoſe. 

| 

The Plaintiff offered to read the Account inch wrote to the 

aſi Ii dia Company: Which was objected to; and therefore not 

read: 


| ' Eaſter Term 6 Geo. 3. B. N f 1917 


Fwy} The Nature of that Intelligence endes! is very 40609. 


ful. But taking it in the ſtrongeſt Light, it is a Report of a De- 
ſign to AY the Year before; but then dropt. 


This is a Topic of mere general Speculation ; which made no 


Part of the. Fad of a Caſe upon which the Inſurance was to 
'be made. 


* 


It was ad f a Man inſured a Ship, knowing: that two Pri- 
vateers were lying in her Way, without mentioning that Circum- 
ſtance, it would be a Fraud—1 agree it. But if He knew that 
two Privateers had been there the Year before, it would be no 
Fraud, not to mention that Circumſtance : Becauſe, it does not 
follow that they will cruiſe 2%, Year at the ſame Time, in the 
ſame Place; or that they are in a Condition to do it. If the Cir- 
cumſtance of * this Defign laid afide” had been mentioned, Tt 
would have tended xs. to leſſen the Riſque, than increaſe 15-8 
For, the Deſign of a Surprize which has tranſpired, and been 


laid afide, is 22 likely to be taken up again; W by a van- 
* Enemy. 


The Jury confided the Nature of the Governor's Silence, as 
to theſe Particulars: They thought it innocent; and that the 
Omiſſion to mention them did not vary the Contract. And We 


are All of Opinion,“ that, in this Reſpect, They judged e ex- 
5 tremely right. 


There is a Südende, not objected to at the Trial, nor upon this 


Motion; which might with as much Reaſon have been objected 
to, as the two laſt Omiſſions; ; rather more. 


It appears by the Governor's * Letter to aw Plaintiff, * that » „De n 
« He was principally apprehenſive of a + Dutch War.” He Sept. 1759 
certainly had, what He thought, good Grounds for this A pre- + ie owe 
henſion. Count D'Ffargne being piloted by the Dutch, deliver- « in Cafe of 
ing the Fort to the Dutch, and ſending the Priſoners to Batavia, © = Duch 
is a Confirmation of thoſe Grounds. And probably, the Loſs of 6 e 5 9 
the Place was owing to the Dutch. The French could not have « it [the In- 
got up the River without Dutch Pilots: And it is plain, the“ pe, 

Whole was concerted with them. And yet, at the Time of . 4 R 


c any Rate,” 
Under-writing the Policy, there was no Jutimation about the 
Dutch. 


The Reaſon why the Counſel wink not objected to his not 
«diſcloſing the Grounds of this Apprehenſion, is, becauſe it muſt 
have ariſen from political Speculation, and general Intelligence: 
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73 They agree, it is not neceſſary & to communicate fach 
Things to an Under-Writer. 


Laſtly—Great Streſs was laid upon the Opinion of the Broker. 
But We All think, the Jury onght not to pay the leaſt Regard 


to it. It is mere Opinion; which is not Evidence. It is Opi- 


nion after an Event. It is Opinion without the leaſt Founda- 


tion from any previous Precedent, or Uſage. It is an Opinion 


Orders to inſure, He wrote to the Company every Thing which 
He knew or ſuſpected : He deſired Nothing to be kept a Secret, 


which, if rightly formed, .could only be drawn from the ſame 
Premiſſes from which the Court and Jury were to determine the 


Cauſe : And therefore it is improper and irrelevant in the Mouth 
of a Witneſs, 


There is no Imputation upon the Governor, as to any Inten- 


tion of Fraud. By the ſame Conveyance, which brought his 


which He wrote either to Them or his Brother. His ſubſequent 


Conduct, down to the 8th of February 1760, ſhewed that He 
thought the Danger very improbable. = 


make no Satisfaction, if it turned out the Other: He drew the 
Governor into a Falſe Confidence, that, if the Worſt ſhould hap- 


The Reaſon of the Rule againſt Concealments 18, to prevent 


F. raud and encourage good F. aith. 


Ir the Defendant's Objections were to prevail, in the preſent 


Caſe, the Rule would be turned into an Inflrument of Fraud. 


The Under-Writer, here, kaowins. the Governor to be ac- 


quainted with the State of the Place; knowing that He appre- 


hended Danger, and muſt have ſome Ground for his Apprehen- 1 
ſion; being told Nothing of Either; 9 this e. without 


ing a Velen. 


Ip the Objection < That He was vor fold” is ſufficient to va- 


cate it, He took the Premium, knowing the Policy to be void; 


in order to gain, if the Alternative turned out oze Way; and to 


« pen, He had provided againſt total Ruin; &nowrng, at the ſame 


Time, that the Indemnity to which the Governor truſted, 


* was void. 


There was not a Word ſaid to Him, of the Affairs of [nda, or 
the State of the War there, or the Condition of Fort Marlborough. 
Ir He thought that Omiſſion an Objection, at the Ti ime, He ought 


not to have figned the — with a : feeree” Refer "Ve in his own 
Mind- 


þ && rd 
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Mind to "make it void: Ir He diſpenſed with the udn 


and did not think this Silence an Objection π ; He can not take 
it up 70W, after the Event. 


What has often been ſaid of the Statute of Frans may, with 
more Propriety, be applied to every Rule of Law, drawn'from 


Principles of natural Equity, to prevent Fraud“ That it ſhould 
«© never be ſo turned, conſtrued, or uſed, as to protect, or be a 


« Means of F raud. 


After the fulleſt Delibetation" We are e Al clear that the Ver- 


dict is well founded; and there ought not to be a new Trial: 


Conſequently, that the Rule for that Purpoſe — to be diſ- 


charged. 
RuLE DISCHARGED, 


The End of Eaſter T erm 1766, 6 Geo. 3. 
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Trinity Term 
6 Geo. 3. B. R. 1766. 


Rex verſus Inhabitants of Frome Sclwood. 


See this Caſe ABRIDGED, in the Table; and 47 large in the 
 Quarto-Edition of my SETTLEMENT-CASEs, N. 181. 


tha. 
a a” 


Tueſday, 17 | T Campbell verſus ö Daley. 


June 1766. 


HE Queſtion was Whether, in a Caſe originally requir- 

ing ſpecial Bail, and the Defendant ſtanding out to an 
* Outlawry, He can come in and appear to the Outlawry without 
« putting in SPECIAL Bail” SE 


[ See the Stat. of 31 Eliz. c. 3. $3; and 4, 5 V. & M. 
c. 18. § 4. e e CO ay Tg a = 


Per Cur.—There ought to be Special Bail: It would be very 
unreaſonable, that the Defendant ſhould gain an Advantage, by 
ſtanding out till Proceſs of Outlawry. He certainly ought not to 
be in a better Caſe then, than if He had appeared at firſt. And 
accordingly, the Direction given was That the Filacer ſhould 
not iſſue a Superſedeas, till the Defendant had put in ſpecial 
„ Bail.” And a Week: was given him, for that Purpoſe, 
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Rex verſus Inhabitants of . | Wedneſday, 


Sec this Caſe ABRIDGED, in the Table; and at large, in the 
Quarto-Edition of my SETTLEMENT-Casts, Ne. 182. 


P. 566. 


—B 


Regula generalis. 


"OR the Penne The Sheriffs of London and Middle . Who 


18 June 1766: 


before could not be compelled to return their Writs and 
bring in the Body, till after Six Days, ſhall be —— to do it 


weithin Four Days. 


Simon ver/us Motivos. 


2 P15 Aion wa brought agaiaſt che Defendant, who had 
bought Goods at an Auction, which were not taken away 


according bo the Conditions of Sale, but put up again, and reſold, 


There was a Verdict for the Plaintiff: And the Defendant 
moved for a New Trial. 9 


The Defendant was a Broker; and hid ,for One Durant; but 


did not name his Principal, till ſome Days after. 


The e when ie kicked down the Lots to the 
higheſt Bidder, put down his Name, in the uſual Manner, as 


the Purchaſer of thoſe Goods. The Defendant came, the next 
Ou and faw the Goods weighed, 


The ObjeRion now made was, That this Contract, nt being 


in Writing, was void, by the Statute of Frauds.” 


But Tur Court were, Ail, ckarly x Opinion, That 


the Auctioneer muſt be conſidered as Agent for the Buyer (after 


knocking down the Hammer,) as well as for the Seller; and that 


His ſetting down in Writing, the Name of the Buyer, the Price 
Sc, was ſufficient to take it out of the Statute; and that the 


Buyer's coming the next Day, and ſecing the Goods weighed, 
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1922 Trinity Term 6 Geo. 3. B. K. 


V. ante, 


pa. 806. 


Rex wv; Is: 


bert Parnell, 


was an additional Circumſtance, that deſerved Attention. And 
they inclined to think “ that Buying and Selling at Auctions was 
&« 79 within the Statute of Frauds.” 


Upon the Whole, (though no Earneſt was actually paid,) They 
DISCHARGED the RULE which had been made upon the Plain- 
tiff, for Him to ſhew Cauſe why the Verdict which he had ob- 
tained againſt the Buyer ſhould not be ſet — and wi there 
ſhould not be a New Traal. 


Rex ver /izs Honourable Peter Mackenzie. 


" HIS Gentleman's Wife having "IR Articles of the Peace 
againſt Him and Others; and it having appeared fully to 
the Court, as well upon ſome collateral Motions, as upon his 
own Affidavit now produced, That He had never uſed any 
Force againſt Her, any otherwiſe than what was neceſſary to 
* the Care and Cure of Her as a Perſon diſordered in her Mind; 
« and this too, in purſuance of Dr. Baztze's Advice; and that 
* He had never, in any other Reſpect, treated Her with any 
0 Sort of ill Ulage, but quite the contrary.” | 


| * 


Tur Court ordered his Recognizance to be dicharped; 
and that All Proceedings againſt Him be aye." * 


S. P. accord, Carchſide, "Widow and Adminifirarix &c, werlus 


Orington. 


S N the laſt Day of the laſt Eafter Term, Mr. Wallace (by 
Leave obtained the Day before, © to move it then,) made 
a Motion for a Prohibition to an Eccleſiaſtical Court, on Behalf 


+ V. 1 Mod. of Mrs. Catchide the Adminittratrix.+ TP 


Vater p.168, 


Hinton v. packer—“ that the Spiritual, Court can't falſify an ION at the Suit of a Creditor." 
Allo, Bewick Executrix of Bewick, v. Ord. H. 744. 16 G, 2. J. K. | 


The Caſe _ this— 


Mrs. Catchy de, the Widow and Adminiſtratris; was cited into 
an inferior Eccleſiaſtical Court, at the Promotion of Anne Oving- 
ton a Creditor, “ to exhibit an Inventory.” She brought One in: 
And the Creditor objected to it. There was a Decree for the 
Creditor. The Adminiſtratrix appealed to the ſuperior Eccleſi- 
aſtical Court: Who afirmed the Decree of the inferior Eccleſi- 


aſtical Court. His duggeſtion was, their want of Juriſdiction. 


- Mr. 


Trinity Term 6 Geo. 3. B. R. 1923 


— 


Mr. Walker now ſhewed Cauſe againſt the Prohibition. 


His Cauſe was—That this is after Sentence: And therefore 
they come too late; unleſs they can ſhew that the Spiritual Court 
have determined contrary to Law. = 


Lord MaxsPIELD-It appears upon the Face of the Pro- 
ceedings, that the Spiritual Court have * 10 Fur; iſdiftion.” 


| Theretore the Rule muſt be made abſolute. V. 21 l. 


8. c. 5. 84. 
Which only 
requires the Executors or Adminiſtrators to take ſuch an Inventory, and to deliver it into the Keeping of 


the Biſhop or other Perſon having Authority to take Probate cf Wills. 
To which, the Other Judges agreed, 


RLE MADE ABSOLUTE, 
for a Prohibition. 


Walton, Aſſignee verſus Bent 
'T was agreed by Court and Counſel, now, (and was fo like- 
| wile, a few Days ago,) | 


That an Aion upon a Bail-Bond muſt be brought i in the sANME 
Court where the Bail was given ; And that this i is now the ſet- 


tled Practice. 5 V. ante, 
| | | | Vol. 1. pa. 


642, C Cheſter-- 
1 herefore, in the preſent Caſe, the Proceedings i in 251. Court ton v. Mid- 


| were ſtayed ; the Bail-Bond upon which this Action was brought, accord. S. P. 
3 having been given upon a Proceſs out of the Common Pleas. — 


Rurz to ſtay PaoceDiNGs here. | 


The End of Trinity Term 1766. 6 G. 3. 


And of the THIRD VoLUME. 
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PRINCIPAL MATTERS 
Contained 1n this Volume. 


Acceptance 


* a \ Bill of Exchange—In what Manner, A Bill may be ac- 
cepted ; What ſhall amount to an Acceptance; And what 
Sort of Acceptance, or Agreement © to accept, ſhall be 6:nd- 


ng. Page 1663 to > 167 * r Bill of ate. 


Art of God. 
A Ship under Repair by a Shipwrig ht, in a Dock 1 to 


the Shipwright, but for the Ve of which Dock the Owner of 


the Ship was to pay Him 5/. was burnt, by a Fire commu- 
nicated from Land, before the Repairs were fully completed: 


The Shipwright ſhall maintain his Action or Work, Labour, 
and Materials. "508. to 1595+. 


Action | 
On the Caſe, by a Maſter, againſt the Seducer of his Article- 


Servant, bound, under a PENALTY, to ſerve Him five Years; 


which Penalty the Maſter had recovered in an Action of Debt 


brought by Him againſt the Servant, BerFoRE He commenced 


this Action againſt the Seducer ; but the Debt and Coſts fo re- 
covered were NOT ACTUALLY PAID to o Him till after the Com- 
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mencement, though before the Trial of it : The Maſter can not 
proceed in an Action againſt any other Perſon, AFTER havin 
received from the SERVANT an ample Satisfattion for the Injury 
done Him. Page 1345 to 1354. 
iſt. Whether He could have recovered in an Action com- 
menced againſt the Seducer, after having only recovered, 
but not actual received the Penalty from the Seryant— 
was not now determined: But Logd Mangſield ſaid, He 
ſhould have doubted of it, extremely. 1353, 13 
2dly. But after actual Receipt of it, the Court Rf have, 
even upon Motion, ſtayed his Proceedzng further. 1354. 
_ 3dly. Upon Articles with a PENAETY, the Party injured 
may proceed 7o7zes guoties, for partial Damages upon par- 
tial Breaches : But He can not repeat the rigorous Remedy 
of proceeding for the Penalty; becauſe the Penalty extends 
to A that He can be intitled to for every Breach, and 
puts a total End to the Contract between the Parties. 13 52. 
Athly. There is no Analogy between Caſes of joint-Treſpaſſes 
and joint-Contracts, and the preſent Caſe :* And there is 
an elicatial Difference between Actions Aricti Juris, and 
Actions upon the Caſe— The latter are in the Nature of 
Bills in Equity: And whatever will in Equity bar the 
Plaintiff's Recovery. may, in this Action, be given in Evi- 
| dence; becauſe the Plaintiff muſt recover upon the Juſtice 
and Conſcience. of his Caſe, and upon that only. 1353, 
Upon the Caſe, or Money had and. received to the Plaintiff 's Uſe, 
will not 105 where a. forged-Bill of Exchapge has been accepted 
and paid by the Drawee, to. an innocent Indork ee. 1355 to 
1357. See Bill of Exchange. 
Upon the Caſe lies for maliciauſiy ſuing out a Commiſſion of Bank- 
ruptcy. 1418, 1419. See Bankrupt, 

Of Debt upon a prior Fudgment—is generally. oppreſiiaes. though, 
in ſome particular Caſes, to be. fairly. accounted for. 1 549. 
The Diſtinction between Actions of Treſpaſs Vi et Armis, and of 

Treſpaſs upon the Caſe. 15 56 to 1564. 
1ſt. Where the Act is only conſequentially injurious to the 
Plaintiff, Caſe is proper. ibid. 
2dly. Where an immediate Injury is done to the Plaintiffs '8- 
Poſſeſſion, Treſpaſs is the proper Action. ibid. 
zdly. In ſuch Action of Treſpaſs, if there be a Doubt about 
the Extent of the Poſſeſſion, or what Part the Plaintiff is 
in Potlefſion of, a Writmg may be given in Evidence, to 
alcertain it. 1563. 
4thly. It ſuch Writing be a Leaſe, it can not be given in 
Evidence, without being ſfampt. ibid. 
Lies for a Shipwright, for Work and Labour done, and Materials 
delivered, in repairing a Shtp though the Sbip was burnt in 
the 


3 
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_ Contained in this Volume. 
the Dock, by a Fire communicated from Land, juſt before the 
Repairs were completed. The Dock belonged to the Shipwright: 
But the Owner of the Ship had agreed to pay him 5 J. for the 

Uſe of it. Page 1592 to 1595. 
For Words. 1688, 1689. See Words, Coſis. 
For a Fine upon the Admiſſion of an Infan?-Copybolder. 1719, 

1720. See Infant. CE WH ron 

An Alien Enemy may maintain an Action upon a Rauſom- Bill. 
» 1741. See Alien. x e 
7s will lie, wherever there is an excluſive Right. 


„ 


——— 


Treſpaſs Vi et Arm 
1826, 187 
1ſt. As, an excluſive Right to dig Turf in a certain Moſs in 
a Waſte. ibi. | . ; 
2d. So, a Right to a Sole and Separate Paſture for a Time. 
20¹ d. . „ 
zd. But not for a Right in Common with Others. ibid. 
By a Maſter, for beating his Servant; or by a Father, for beat- 
ing his Child; will not lie, unleſs it be added “ per quod Ser- 
& vitium amiſit. 1879 to 1881. . 
By a Father, for aſſaulting his Daughter, being 23 Years old, and 
then in the Service of another Perſon ; and getting Her with 
Child; per quod the Father SERVITIUM AMISIT.” The Fact 
proved was, That She was gotten. with Child by the Defen- 
dant, during her Service abroad; and becoming unable to per- 
form it, was diſcharged by ber Maſter ; and was received by her- 
Father, out of Neceſſity; and lodged boarded and maintained by 
Him in his «wr Houſe, both before and after her Lying-in. 
The Father can't maintain this Action. ibid. e 
Againſt an Owner of Titbes— for not taking them away. 1891 to 
% 85 5 . 
Upon a Bail. Bond- muſt be brought in the ſame Court where the 
Bail was given. a : „„ 
Of Debt, for an Amercement in a Court-Leet 18 59 to 1965. 
See Court-Leet. i 


Acts 
Miniſterial— Judicial — It is not every Act where the Judg- | 
ment is at all exerciſed, that is a Judicial At: A Judicial Act 


is done pendente lite (of ſome Kind or other.) 1262. 
Billeting Soldiers is a miniſterial Act, ibid. 
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Adminiſtratoꝛ. See Executor. 
Advowſon | 


Grant of an Advowſon or next Preſentation, made after the Church 
is actually fallen vacant, is a voip Grant. Page 1510. 
The true Reaſon why ſuch a Grant is not good, is the Public Utility, 
and to guard the better againſt Simeny; NO for the fi:tou: 
Reaſon (given in the old Books) of its being a Choſe in Ac- 
tion. 1512. 


Affidavit 


To hold to ſpecial Bail—mulſt be poſitive. 1447. V. ante, 655. 
See Bail. 5 
To hold to ſpecial Bail, on 26 G. 2. c. 21. 8. 1569. See 
Bail. ; 7 V 
To hold to ſpecial Bail muſt be pgſitive; and not by way of Re- 
ference only. 1687. V. ante, 655, 1032, 1447. See Bail, 


An Alien Enemy (the Captain of a French Privateer) took an Ex- 
gliſh Ship, upon the High Seas, in Time of open War ; and 
ranſomed the Ship and Cargo for zoo Piſtoles ; and had the 
Mate given to Him as a Hoftage; which Hoſtage died in Priſon. 
The Ranſom-Bill was ſigned by both Captains, and by the 

Hoſtage: And by it, the Engh/h Captain chliges Himſelf and 

is Owners to pay the French Captain 300 Piſtoles, within two 
Months. An Action is maintainable by the French Captain 

againſt the Eng/i/b Captain, upon this Ranſom-Bill ; notwith- 
ſtanding the Death of the Hoſtage, and the Plaintiff's being an 
Alien Enemy. 1741. And the like Law prevails in France 

and in Holland. ibid. VV 


Ambaſſadour, 


Domeſtic Servants of Ambaſſadors or other public Miniſters are 
privileged from Arreſts, Seizures, Gc, by 7: Ann. c. 12 
1ſt. An actual bond fide Service muit be proved 1481. V. 
© OG AN nn mere 

2dly. The Hiftory and particular Occaſon of making this 

Ac. 148, 18. | 
zaly. The Law of Nations is Part of the Law of England 
And this Act is declaratory of it. There is, Nothing new 
in 
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in it, but the Clauſe which gives a ſummary juriſdiction 
for puniſhing the Infractors of it. Page 1480 to 1482. 
4thly. The having been, Eight Years before, a Trader in 
Ireland; and having then bought Silk in England, and fold 
it in Ireland; will not bring him within the Exception 
in the 5th Section, of Traders within the Deſcription 
Jof any of the Statutes againſt Bankrupts.” 1482. 
gthly. The Bill of Middleſex was ſet aſide, and the Bail- 
Bond cancelled; the Defendant having outfworn the Plain- 
tiffs: But, by reaſon of the ſuſpicious Circumſtances of the 
Caſe, it was WITHOUT C. ibid. „„ 
Privilege under 7 Aun. c. 12. was claimed as domeſtic Phyſician 
to a public foreign Miniſter : But was clearly holden, on the 
whole Complexion of the Cafe, to be a mere Scheme to /creen 
Him jrom paying his Debts; and therefore difallowed. 1676 
to 1679. 3 
1 & Te mult be a real and bond fide Service. ibid. V. ſupra, 
1481. | 5 
at Yet, in all proper Caſes, this Statute ought to be 
obſerved in its full Force. ibid. . 
zdly. It was only declaratory of the Law of: Nations. 1678. 
V. ſupre, 1480 to 1482. e „„ 
In theſe Caſes, the Defendant Himſelf ought to ſhew the Nature 
of the Service, and /wear to the actual Performance of it. 1731. 


A as 


Arbitration, Arbitratoꝛs 


An Award alledged to be made © after the Making of the Arbi- 

_* tration-Bond and before the exhibiting of the Plaintiff's Bill, 

« to wit on ſuch a Day,” is ſufficiently poſitive, even upon 
Special Demurrer. 1729, 1730. See Pleading. 


Articles of the Peace. 


Mrs. Mackenzie having exhibited and ſworn Articles of the Peace 
againſt Mr. Mackenzie her Huſband, his Recognizance Was di- 
charged, and Proceedings agamſt Him ſtayed, upon its appear- 
ing that He had done Nothing but what was receſ/ary to the 
Care and Cure of Her as a Perſon diſordered in ber Mind. 1922. 
JV. ſupra, Sir Thomas Allen's Cale, 806. 92 — | 


Attachment 


For a Contempt was granted againſt a Man who being Defen- 
dant in this Court, did perſonally conſent (at the Trial) to an 
i „„ Arbitra- 
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Arbitration, and NOT 7 bring a Blll iu Equity : But after * 
Award, and after the Rule of Ni privs was made a Rule of 
Court, Dip bring à Bill in Equity for Relief againſt the Award, 
and very perverſely perſiſted; but at length ſubmitted, and 
paid full Coſts out 'of Pocket: The Court diſcharged him 
without ANY Fine, rather than fct a Hnall One for ſo high an 

Offence. Page 1258. 

For a Contempt — If the Party complained of purges Himſelf, He 
ſhall not, in general, have Coſts: Yet in a Caſe where the Com- 
plaint appeared very groundleſs and vexatious, Coffs were or- 
.dered. to be paid by the Party-complaining. 1329, 1330. 


Attomney— 


Has 10 Privilege againſt the Court of Conſeience 3 in London. 1583. 

See London. 

Is not obliged to obey a Subpena with a Duces tecum of Papers 
belonging to his Client, in order to give Evidence to a Grand 
Jury, to prove his Client pony: of having forged them. — 95 


Attoꝛney General— : 


May, ex officio, exhibit Informations, and may ſummon the Par- 
ties fo ſhew Cauſe : And therefore the Court will never grant. an 
Information, pon his Application, in Cauſes Proſecuted 9! the 
Crown. ] 56 85 


Averment—sce Plcading. 
Audtion. 


geems not to be within the Statute of F rauds (29 B. . . n 


The Auctioneer is an Agent for the Buyer, after haviog Wa 0 


. down the Hammer, as well as for the Seller. 1921. 


 Avoidance— 


ot a Benefice, by accepting Another. 1504 to 1 151r. oe 
Bengfe | 


Av dwzy See e Dire, Exemprion. 
Aw ard—Sce Arbitration, 


Bail 


Contained in this Volume. 


Bail 


HE eſtabliſhed Rules of the Court, relating to the Time 
and Manner of SURRENDERING their Principal mult be 
ſtrictly adhered to. Page 1360. 

Iſt. The Ca. Sa. againſt the Principal being left in the She- 
rift 's Office gives Notice to the Bail, “that the Plaintiff 
would proceed againſt the Per/on -” And therefore it is 

_ Incumbent upon the Bail, to ſearch whether any Ca. Sa. 
be left in the Office. 251d. 

2d. The actual Return of the Ca. Sa. or the actual Filing of 
ſuch Return, before the Iſſuing of the Scire Facias againſt 
the Bail, will not be examined into by the Court: The 
rather, becauſe if the Bail had even pleaded it, yet ſuch 
Return might have been filed at any Time before Replica- 
tian. ,., 

34. A Surrender, Half an Hour before Midnight of the laſt 
Day, when the Court was riſen and no Judge then acceſ- 
fible; and even lodging the Principal, that very Night in 

the King's Bench Priſon, is not ſigſicient; though it was 
the utmoſt that the Bail had Time to do; from their very 
late Notice given them by the Sheriff, of the Ca. Sa. ibid. 

At. For, as a Scire Facias had been duly returned, the 

Court would not meddle with the Surf IoIENCx of the 

Time for ſurrendering the Principal. 1361. 
Common —Special—An Original Debt was only 31. 135. 6d. A 
judgment was obtained for this Debt and Cots : Both theſe, 
together, amounted to upwards of 107. The Plaintiff brought 
an Action of Debt upon this Judgment, and held the Defen- 
dant to Bail, The Special Bail-piece was di Yevarged.; the Ori- 
ginal Debt being under 101. 1389. 
Special The Aſidavit muſt be poſitive :. ** That the Defendant 
« was indebted to Him in ſuch a Sum, as appears by Agree- 
ment bearing Date ſuch a Day, will not do. 1447. V. 
ſupra (under pa. 655.) | 24 
Where a Defendant. ſhall be d. ſabarged on Commun Bail, after 
having remained in Cuſtody two Terms, WITHOUT being declared 
againſt. 1448 to 1450. See Practice. 
Upon a Capias Utlagatum, 1482 to 1484. See Capias Unegatum, 
Upon bringing a Writ of Error. 1545 to 1549. See Error. 
Special, on 26 G. 2. c. 21. § 8 and 3. Affidavit “ that the 

« Plaintiff. bas Cauſe of Action againſt the Defendant for 2001. 

« forfeited by Him, for Sc. —is poſitive enough. 1569. 

But not where it is by way of Reference only. 1687. V. ſupra, 


055, 2072 
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Upon appearing to an Outlawory—mult be Special, if the Caſe ori- 


ginally required Special Bail. Page 1920. 


An Aclion upon à bail-Bond muſt be brought in the Ju Court 


where. the Bail was given. 1923. 


Baker 


Preſented and amerced, for ſelling Bread Wanting Weight ; and 


Action of Debt on that Amercement, e i. 
18 59 to 1865. See Court-Leet. 


Bankrupt 


Being ſued as EXECUTOR, pleaded a FALsE PLEA ; which being 
found againſt Him, the Plaintiff had Judgment againſt Him, 
de bonis propriis, for the CosTs: After which, He obtained 


his Certificate. This Judgment de bonis propriis, for the Coſts, 
is not diſcharged, by the Certificate. 1368, 1369. 


If an Executor becomes Bankrupt, the Commiſſioners can not 


(per Lord Mansfield} ſeize the ſpecific Effects of the 'Teftator ; 
not even in Money, which ſpecrfically can be diſtinguiſhed, and 


aſcertained to belong to ſuch Teftator. 1369. 


An Action upon the Caſe will lie for malicioufly ſuing out a Com- 


miſſion; notw:thſtanding the particular Proviſion in 5 G. 2. 


c. 30. § 23, for ee the e them out malicioufly. 
1419. 


A Feme Covert ſole Trader i in London, is liable to a Commiſſion 


of Bankruptcy. 1782 to 1784. See London-Cuſtoms. 


F f the Huſband of ſuch Feme Covert ſole Trader in London be- 
comes Bankrupt, his Aſſignees can not take her Effects, to the 
Prejudice of her Creditors; nor could the Huſband Himſelf 


meddle, to the Prejudice of ber Creditors. ibid. And vide 
ut . „ 


Baron and F eme. 


A: Warrant of Attor ney 10 conſe ſo W is given to a Feme 


Sole: She marries before Judgment is entered up. There muſt 
be an Application to the Court for Leave to enter up Judgment; 
founded on an Ajfiduvit. But a Judgment entered up by Huſ- 


band and Wife, wir nov ſuch previous Leave, is irregular, 
and was ſet aſide; but without Cofts. 1471. 


A Feme Covert is liable to be proſecuted and puniſhed for Crimes 


and Offences. 1679 to 1682. See Orders of Baſtardy. 
A Feme Covert SOLE TRADER in London. 1782 to 1784. See 
_ Bankrupt, London. 5 


Bal⸗ 
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Producing Baſtards 1s treated as an Offence and a Crime, by 18 
Fliz. c. 3: Not only as agarnft the Laws of God and Man, 
but as burdening the Pariſh. Page 1681. 

A Feme Covert is liable to this Act, 1681, 1682. 

If She was unmarried when the Order was made upon her, Her 
Marrymg afterwards, will not purge the Crime: She ſtill re- 
mains the Object of Criminal juriſdiction. ibid. 

There is no Need to ſummon the Huſband: He is not liable for 
the criminal Conduct of his Wife. 101d. | 


Beech | 
May be Timber, by the Cuſtom of that Part of the Country where 


it grows: Its being Timber, or not, does not depend upon 
the Uſe that 'tis put to; but upon the Cuſtom of the Country. 
1310 to 1312. 55 888 


Benefice LD 
If a Perſon having a Benefice wth Cure of Souls, of the yearly Va- 
ue of 8/. accepts another with Cure of Souls, and be inſtituted 

and inducted, the firft is void; and the Patron may preſent 

Another to it, as if the Incumbent had died or reſigned: So 

is 21 H. 8. c. 13. $9, 10. 1504 to 1511. „ 

Iſt. The Avoidance of the former Benefice does not take 
Place, as to Lapſe, till INDUcT1oN to the ſecond. 15 10. 
2dly. Though the Patron has /i Months from the Induction, 
to preſent, to ſave the incurring of a Lapſe; yet He 

may, if He pleaſes, preſent before the Induction. 1512. 


Bill of Exchange 

FoRGED, but not diſcovered to be ſo, was accepted and paid by 
the Drawee to the Indorſee, who had paid a full and valuable 
Conſideration for it, and acted innocently and bond fide, with- 
out the leaſt Privity or Suſpicion of the Forgery : The Drawee 
can not recover the Money back from the Indorſee in an Ac- 
tion for Money had and received to his Uſe. For even ſuppo- 
ſing no Negligence in the Plaintiff: yet there is no Reaſon to 


throw off the Loſs, from One innocent Man upon another in- 
nocent Man. 1354 to 1357. 2 


| = | | 5 | A Mer- 
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A Merchant gave a Caſh-Note upon his Banker, to Bicknell, 
worded thus—* Pay to $h;p Fortune, ox BEARER, fuch a 
% Sum.” Bicknell loſt it. GRANT received it in Payment, 
in the Courſe of Trade, . fairly, bond fide, and for a valuable Con- 
| fideration. Payment being refuſed, GRAN brought his Action 
againſt the Drawer (the Merchant ,) and inſerted two Counts; 
One, upon an Inland Bill of Exchange; the Other, an Indebi- 
tatus Aſſumpſit for Money had and received to his Uſe. Page 
1516 to 1530. 

1ſt. This Bill or Note is negotiable.” 1523 to 1530. 

2dly. © Whether a Bill or Note be negotiable, or not,” is a 
Queſtion of Law; and not of Fact, to be left to a Jury. 

ibid. 

3dly. This Loſs ought to fall upon Bicknell, who hf the 
Note; Not upon Grant, who came fairly by it. ibid. 

Athly. The Bearer (proving that He came fairly by ſuch a 


Bill or Note) may maintain his A&:on againſt the SO; 3 


in the Bearer's own Name, as Bearer. ibid. 
thly. And it ſeems, that He may declare UPON it, as upon 
4 Specialty, N to the Opinion of Lord Ch. J. Holt. * 
ie 
© :Gthly. But, undoubtedly, an Indebitatus Aſump/it for 2 
ney had and received to the Plaintiff's Uſe, may be brought 
by the bond fide Bearer of a Bill or Note made N 
in Bearer. ibid. 9 
7thly. There is no Sort of Foundation for a Distinction. FA 
that ſuch a Note or Bill is e in London only, 
and not every where elſe. 1529, 1530. 

;3hite, a Merchant in Jreland drew upon = Plaintiffs (Pillans 
and Rye) Merchants in Holland, for 8001. payable to Cliffard. 
They paid the Money to Chford ; and then wrote to the De- 
fendants (Van Mierop and Hopkins) Merchants in London, to 
know © Whether they would accept ſuch Bills as They ſhould, 

nin about a Month's Time, draw upon them, for 800/. upon 
he Credit of White.” The Defendants wrote back, That 
„They would Honour their Bill drawn on Account of White”. 
The Plaintiff's accordingly drew upon the Defendants. But, 
in the Interim, White failed. The Defendants gave Notice of 
this to the Plaintiffs, and forbad the Plaintiffs to draw upon 
them. But the Plaintiffs did, nevertheleſs, draw upon them. 
And the Defendants refuſed their Bills. The Plaintiffs brought 
their Action againſt the Defendants: The Jury. found for 
the Defendants. The Court ſet afide their Virdia.. 1663 to 
16 
* This is not nudum PI and a void Undertaking upon 
the Foot of the Conſideration being paſt, ibid. 
— hy: 
4 
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2dly. 7 the Uudertaking had been upon a paſt Confidera- 
tion, or even no Conſideration, yet, in this Commercial 
Caſe, it would 5/nd. Page 1663 to 1675. 
3dly. The Idea of a Nudum Pacfum was well explained. 15 f. 
See Nudum Pactun. 
4thly. In Commercial Cafes, amongſt ce, The Want 
of a Conſideration is no Objection. 1009. 
zthly. Nor will that Objection hold in other Caſes, perh aps, 
where the Undertaking is in Writing. 1669 to 1671. 
Ethly. The Law of Merchants is the Law of the Land: And 
the Court are to judge of it; nat the Jury. 1669 to 
1674. 
S Aly, The Acceptance of a Bill needs not to be upon the Bill 
It may be ce//ateral. 1074. 
Sthly. It will 4d, though no Effects of the Drawer are in 
the Hands of the yes lin 201d. 
gthly. So will an Acceptance for the Honour of the Drawer. 


ä 


—— CO I 


1674, 1075. 
1othly. This Agreement to accept” is a virtual Acceptance, | 
101d. 


11thly. A NT Matter amounts to an Acceptance. ibid. 


Bill of Exceptions. 


Lord Chief Juſtice PrATT. came perſonally into the nt of | 


King's Bench, purſuant to a Writ, to acknowledge bis Seal. 95 
1ſt. The Tenor of the Writ. 1693. 


2d. The Form and Ceremony of the Tranſaktion. 1692 to 
1694. 64 


Bonds 


g 6 he 17 Intent of a Bond; and the Conſtruction of the Act of 
4, 5 Ann. c. 16. § 13. 1370 to 1375. See Practice (Payment 
of Money 110 Gern, 
Conditioned, that whereas an ar Woman and. a Man had 
agreed to live together, He had therefore agreed to find Her 
Meat, Drink, Waſhing, and Lodging Ec; and to leave Her 
an Annuity, 7 He quitted Her, or She outlived Him; and if 
They had any Child, He to provide for it: But , She ſhould 
| leave Him or go to another Man, then He ſhould nat be obliged 
to provide for Her any longer, or to leave her any Annuit) 
is illegal, and void. 1 568, 1509. 
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Bottomree. 


Bottomree and Reſpondentia Intereſt, when inſured, Wu be pe- 
cified in the Policy. Page 1401. See Policy 4 Hance. 


Bead. See Baker, Court-Leet. 


Byib ery 


At Elections to Parliament— 
1ſt. The Statute of 2 G. 2. c. 24. (for the more effectual pre- 
venting Bribery and Corruption therein, ) Sect. 7. diſcuſſed 
and explained. 1237. See Declaration. 
2dly. Giving a Bribe to vote gr to forbear voting, is an Of- 
fence within this Act and Clauſe; although the Voter do 
not comply with his Engagement. bid. 
At Elections to Parliament 
1ſt. Was always a Crime at Common Lew: ; and, conſequently, 
_ puniſhable by Iadictment or Information. 1338. 
2dly. The Statute of 2 G. 2. c. 24. (abovementioned) never 
meant to tate away the Common Law- Crime; but to ad 
a Penal Action, with full Coſts, and attended with Diſabi- 
lity to vote in any ſuch Election, or to hold any Office or 
Franchiſe in a Corporation. 1338 to 1340. 
3dly. It fill remains, therefore, a Crime at Common Law : * 
1 Conviction upon an Ifor nation granted by the Court, is 
juſt the ſame as a Conviction upon Indictment. ibid. 
.4thly. In general, The Court never ought to interpoſe by In- 
formation, WITHIN the w-⅛au Years limited by this Statute 
(F ult.) for bringing a Proſecution upon it: Though there 
_ may poſſibly be particular Caſes, where it may be right to 
rant an Information before the two Years are expired. 101d. 
5thly. In the preſent Caſe, where an Information had been 


granted within the two Years, (without a ſufficient Adver- 


tence to the Conſequences ;) and the Defendants were con- 
vicled and ſentenced WITHIN the two Years; The Court did 
not inflict a Puniſhment adequate to their 8 but only 
an additional One, over and above the Puniſhments inflicted 
by the Stitute.; to which Statute-Puniſhments, the Defen- 
dants ſtill remained habls. .1 340. V. infra, next Caſe. 
At Election to Parliament 
In a ſimilar Caſe to the laſt, (V. 8 5th.) the Sentence 
vas adjourned from the End of Michaelmas Term to the Firſt 
Day. of Eaſter Term; becauſe the Time limited for bringing 
1 7 he 
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the Qu tam Action was to expire in the intermediate Month 
of March. 1359. Afterwards, -200/. Fine, and three Months 
Impriſonment were inflifted. Page 1389. 
At Elections to Parliament—Priority ef Suit. 1423 to 1434. 
See Pleading. 
At Elections to Parliament Evidence to ſupport the Declaration. 
1586 to 1 1591. dee Evidence. 


By-Law— 


In London, That no BUTCHER by Trade ſhall be admitted into 
the Freedom of the City, in any ether Company, but that of 
«© BUTCHERS —is a good By-Law. 1329. 
A recent Charter (not 20 Years old) places the Election of Common 
Council- Men in the Mayor, Jurats, and Commonalty-: And it 
gives the Power of making By-Laws, to the Mayor, Jurats 
and Common Council. The Mayor, Jurats and Common 
Council make a By-Law, in order to prevent Riot, Diſorder 
and popular Confuſion, which places the Election of Common 
. Counctl- Men for the Future, in the Mayor, Jurats and 
* Common Council, and such of the Common Freemen as ſhould 
«« reſpectively have ſerved for One whole Year, reſpectively, 
the ſeveral Offices of Churchwarden and Overſeer of the Poor, 
or the major Part of ſuch Mayor, Jurats, Common Council. 
Men, and Common Freemen QUALIFIED AS AFORESAID-; 
4 woithout the Preſence or Concurrence of ANY of 'the Com- 
% MONALTY.” This is a bad By-Law. 1827 to 1840. 
1ſt, It is ſettled, That the Number of the Electors may be 
narrowed by a By-Law ; but not the N umber of the Eli 0 
gible. 1833. 
2d. A By- Law can not arike off an kae Part of the 
Electors. 1d. 
3d. Neither can the Makers of a 7 Lac take the Election 
from Others, and place it in Themſelves. 18 34. 18 37, 
1839, 1840%// 
Ath. Neither can they fezperadd a Qual "fication not mentioned 
in the Charter, nor at all connected with the Corporate 
Clharacter of the Electors. 1839, 1840. 
A By-Law which lays a Reſtraint upon Trade is bad; une eſs there 
be a Cuſtom to port it. 1856 to 1859. 


Capias 
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1 Salk. 48 3. The Caſe of the Pariſh: 0 


| Lloyd v. Gregory, Cro. Car. 502 Ge Se 


Capias Utlagatum. 
HERE the Shrri# may diſcharge the Defendant on his 
Attorney's Engagement under his Hand, © to appear and 


„ reverſe the Outlawry”: And where He muſt take Security 
2 Bond, Kc. Page 149% to 1484. 


Caſes doubted oy denied. 


Cro. Elie. 232. Perrot v. Auſtin. Ny See 1 
St. Leonard Shoreditch. 


1460. See Juſtices. 


1 Bulſtrode, 184. Anon. 1474, 1475. See Umpirage, 
Perkins 96. b. Title © Deviſes,” Section 500 gehe in the Senſe 


\ endeavoured to be put upon it; but explained in its true Senſe. 
1497. See Joint-tenants. 

Clerke v. Martin, 1 Ann. B. R. 2 Ld. Raym. 757 and 1 Salk. 
129. 1520 to 1529. See Bill of Exchange. Es 

Rex v. Inhabitants of Horniey—4 Mod. 38. Holt 338. 12 Mod. 
13. 1 Shower 270 and 201 Carthew 212. dilcuſſed, com- 
pared, and ſettled. 1541. Sce Highway, Preſentment. 


Hayes v. Warren, 2 Strange 933—was called “ a ſtrange and 


 & abſurd Cafe,” by Mr. Julie Wumot. 1671. See Bills of 


hl Exchange. 


aud i ſettled. 
e 1807. See In- 


T e v. Leach, 3 Lev. 284 Sc & a 


Cer tioꝛari 


To remove an Order of Quarter-Seſſions made upon appeal from 
a Scavenger's Rate. 1458 to 1460. 


To remove Convictions on the Game- Acts. 1720 to 172 3. See 


 Cofts. 


Challenge—cee J 8 cu: 990 alſo Pannel, 2 


Church⸗ Wardeng—Sce Mandamys. 


Cierk in Court 


His Bill, included in the Attorney's Bill to his Client, and taxed 
together with it, was ordered, after the Attorney's Death, to 
nt — adhd — 
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be paid by: the Original Client to the Clerk in Court ; and the 
Remainder of the Attorney s Bill, to his Executrix. Page 1313. 


Committitur, Sce Priſomers, Practice. 


Commitment — 
By two Juſtices, of a Rogue and Fagahond, to the Houſe of Cor- 


rection, under 17 G. 2. c. 5. § 7. for running away from his 
Parith, and leaving his Wife and Children to be maintained 
by the Pariſh. Three Objections were taken— 
1ſt. That He was not convicted. 1636. 
2d. It is not alledged “ That his Wife and Children were 
* chargeable to the Pariſh.” ibid. 
zd. The Commitment is not for a limited Time; but « ff 
« He ſpall be diſt harged accordi1 ng to the Laws and Cuſ- 
„ toms of this Realm: ae Vo 
The Man was diſcharged, as the 2d and 3d Objections were ſuf- 
ficient to invalidate the Commitment; The Court giving 79 
Opinion about the Neceſſity of a formal Conviction. ibid. 
Of a Feme Covert, for diſobeying an Order of Baſtardy. 1079 
to 1682. See Orders of Baſlardy. N 


Common Recovery— | 


The Writ of Summons was returnable at a Return-Day within 
the Term, viz. in One Month from the Day of Eaſter; 
which was on a Sunday: And the Tenant in Tail (who was 
vouched) DIED pen has ſim SUNDAY. This Common Re- 
covery was reverſed ; becauſe the Judgment could not have been 
given till AFTER He Death of the Tenant in T ail. I 59 5 to 
1003+: -- 
 1ft. A Judgment relates to the Effin-Day of the Term; 
unleſs ſomething appears upon the Record, wang that 
it can not have ſuch Relation. 1596. 
2d. In ſuch Caſe, it relates only jo far back, as 18 conſiſtent 
with the Record. 1597. 
3d. This Judgment relates only to the 22 of the Re- 
turn of the Writ of Summons. bid. 
4th. That was Sunday: And the Court can not fit on a dun- 
day; and conſequently, They could not give Judgment 
till Monday; neither could the Vouchee have appeared, 
till Monday. 1597 to 1602. 
5th. Anciently, the Courts of Juſtice did 4. t on Sundays. 


1597, 1598. 
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6th. But, by Canons and Conſtitutions 1088080 and con- 
firmed and thereby become Part of the Common Law of 
England, Sundays are not juridical. Page 1598 to 1602, 


Conſtable 


A Deputy High- Conſtable, appointed by Parol only, may billet 
Soldiers. 1262. See Mutiny- Acts. 


Contingenty— 


A Contingency is not within the Statute of Frauds (29 Cs. e.. 
S8 4.) nor any Caſe that depends upon Contingency. It does not 

extend to Caſes where the Thing only May be performed 
within the Year: It extends only to ſuch Promiſes where, by 


expreſs Appointment, the Thing 1 is NOT to be performed within 
a Year, 12815 1282. | 


 Converfion— 


Refu 1 upon Demand! is not an a0tual Converſion ; but Evidence 
of 1 it. 1243. 


Condition 


On 9. 10 ö . 3. c. 27. $ I. 1472 to 1474. "Hes Hawkers and 
Pedlars. | 
On 9, 10 V. z. c. 27. 48. for walls Se, without having a Li- 
cence, is good; ti ough the Evidence was only, “that he re- 
& fuſed to produce it.” 1476. See Hawkers and Pedlars. 


On the Game-A& 5 Ann. c. 14. § 2. Certiorari brought; Con- 5 


viction affirmed. 
3ſt. Cos - where payable to Proſecutor ; ; and where not. 9 
1720 to 1723. See Coe. 
_ 2dly. Copy where the Juſtice ought to let the Defendant 
have a Copy. ibid. See C. 
A Conviction was affirmed, though it did not appear that the He 
fendant was ſummoned, or that the Witneſs was examined in his 
Preſence. 1786. For 
1it. He appeared; and, though He denied Guilt, He did 
not defire further Time to prove his Innocence. bid. 
2dly. It may be preſumed That the Witneſs was examined 
nin bis Preſence.” ibid. V. Jupra, pa. 1163 to 1107. 
I 


Copies 
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Copies 


Of a Convition—where it ought to be granted. Page 1720 ta 
1723. See Conviction, Coffs. | 


Copyhold 


Formerly, Copyholds were mere Tenancies at Mill. 1543. 
They acquired S7ability, by Cuſtom. ibid. 
The Lord is not intitled to his Fine, till Aamittance. ibid. 
But the Admitiance is merely Form. 761d. ES 
The Eſtate remains in the Surrenderer, till Admittance. ibid. 
The Admittance muſt be ſecundim formam et Fffectum Surſun 
 redditionis. ibid. | 
The Perſon admitted ſhall be in, by Him who made the Surren= 
„ 
The Eſtate muſt be according to the Surrender; not according 
to the Admittance. ibid. | 
If the Lord grants the Land, by Copy, to Another, it is without 
Warrant. 1544. 
Where and ho the Grant may be traverſed. ibid. 
Fine upon the Admiſſion of an Infant—How to be recovered, 
717 to 1729: See * 


Coppozation, Corporate. 


Books and Record. Inſpection and Copies of them—See Books of 

Cor porations &C. 

Corporate-Office void by a Judgment of” Oufter—IWhen and by 

whom a Mandamus to go to a new Election“ "7 be moved 
for. 1386, 1387. See Practice. | 

A new Corporation muſt take a new Charter, as it is given. But 
a Corporation already ſub/i/ting are not obliged to accept a new 
Charter in toto They may act partly under it; and partly un- 
der their old Charter or Preſcription. 16 56, 1601, 1863. See 
Mandamus. 

The Unrver/ittes are Lay- - Corporations, per Lord Mansfield: And 
the Crown can not take away their ancient Rights or Uſages. 
1656. See Mandamus. 

Where the Power of making By-Laws | is by Charter given to a 
Select Body, They do not repreſent the whole Body: But where 
ſuch Power is in the Body at large, They may delegate their 
Rights to a Select Body; who become the Repreſ2nrative of the 
whole ane 1837. 


Neither 
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Neither the Sher if being a Freeman can array the Panel, nor a 
Juror being a Freeman can be admitted to ferve, where the 
Action 15 brought in the Corporation-Court by the Treaſurer 
of the Corporation, for the Penalty of a i that none 
© but Freemen ſhall keep open Shop in it.“ Page 18 50 to 
1958. 

An 2 Corporation accepted a zew Charter, by a different Name, 
viz. © Mayor and Commonaliy; to conſitt of a Mayor and 11 
Aldermen (out of whom the Mayor to be choſen „ 18 Affiſtants, 
and 18 Common Council. A Bond had been given to the old 
Corporation in 173 5, before the new Charter; which new 
Charter was dated in 1703. In the Interim, viz. in 1740, 
there were Judgments of Oufter againſt the Mayer and All the 
Aldermen: And they were All of them dead before the new 

' Charter. An Action was brought by the zew Corporation, 
upon this Bond. Reſolved, that it was mainiatnable. 1866 

to 1873. 

1ſt. The Acceptance of a NEW Charter does not deſtroy their 
former Rights. 1671 to 1873. 
2d. The Corporation is mot diſſofoed by this Judgment of 
Ouſter againſt Individual Members. rid. 
3d. Neither the Removal of their Officers, nor the Change of 
their Corporate Name, can extinguiſh their former Rights. 
ibid. Their old Rights remain. ibid. And the new 
Charter revives them and K them into Action again. 
e 
4th. The 11 G. 1. c. 4. did not conſider Corporations Who 
had flipt the fixed Day for electing Chief Officers, as be- 
ing diffebved ; but meant to revive their Activity, and put | 
them gain in Motion. ibid. 
F th. The Action is properly brought 3 in their new Name of 5 
Incorporation. 10d. 


Cos. 

Pull Coſts; or no more Coſts than Damages: The Queſtion at. 

cuſſed and explained. Fey to 8 

In Replevin, on 8, 9 . 3. c. 11. §H 1. 1286, 1287, See Re- 
plevin. 

All Statutes relating to Coſts are to be conſtrued ftriftly : (But 
not for this bad Reaſon, ** becauſe Colts are in the Nature of A 
„ Penalty.”) ibid. 

For not going on to Trial—ſhall be paid to the Deindant, by the 
Courſe of the Court, on Informations for M. dle Neangurs, where 


the Proſecutor does not countermand in due | ime. 1305. 
Upon Attachment for a Contempt, granted upon Cauſe ſhewn— 


a: aft, 


\ 
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it, The general Courſe and Practice of the Court is, not to 
give Coe to the Party complained of, though He purges 
Himſelf upon his Exaraination. Page 1329, 1330. | 

2dly. Vet in a Caſe where the Complaint was very ground!r/s 

and vexatious, it was done, 761d. 

By an Executor, upon diſcontinuing his Action, ſhall 29 be paid, 

where He is ob/iged to declare as Executor: Otherwiſe, where 

He has knowmngl/y brought his Action wrong. 1451. V. 5 njra, 

1584 to 1586. 

By a Proſecutor, upon quaſh'ng Bis o. x Tadiftment; may, in ſome 

Caſes, be infiſted on: For, a Motion for © Leave to quaſh his 


« own Indictment,” is by uo Means a Motion of Courſe. 1469. 


By an Executor or Adminiſtrator — 


1ſt. Shall be paid. 


1ſt. For not going on to Trial, according to Notice. 1584 


to 1586. 

2dly. Upon being non-profſed for want of dec luring! in due 
Time. 74:4. 

zaly. Upon a Dj Nonbinuance: Quere. ibid. 7. Supra, 
ſub. p. 1451.) 


4thiv. The Privilege of Executors is too great: per Lord 


Mansfield. 1 585. 
2dly. Shall not be paid, upon a Non-Suit. 1586. 


On diſcharging a Rule to ſhew Caule againſt an Information for 
a Miſdemeanour, were added to the Rule; becauſe the Com- 


plainant had ſuppreſſed the Truth, 1684. See Information. 


Full; or no more than the Damages. 1688, 1689. V. ſupra, 


1282 to 1284. 
For not going on to 4 Trial, purſuant to Notice given by the De- 


fendant who had removed an Indictment by Certiorari, are not 


payable, where only Five of a Special Jury (moved for by 


Himſelf) appeared; and neither Side would pray a Tales. 1695. 
n removing a Conviclion upon 5 Ann. c. 14. For better Pre- 


„ ſervation of the Game.” 


41t. By Sect. 2. No Certiorari mall he allowed, upon. ANY 
Perelteuce whatſoever, unleis the Delendant thall previouily 


become bound to the Proſecutor in g0/. (with Sureties) “ to 


* pay the Proſecutor his /u// Cots and Charges (to be al- 


« certained upon the Projecutor's Oath, ) within 14 Days 


« after Afirmaunce or Procedendo.” 1721. 

dly. Yet if the (ertiorari is brought not for Vexation, nor 
in Oppoſition to the Conviction ; but from abſolute Necęſſity, 
(in order to plead it to an Action brought oppreſſively for 
the ſame Offence ;) the Defendant ſhall not pay Coſts. 
1721, 1722. 

zdly. On the contrary, Ile ought to receive Coſts, where 
the Plaintiff in ſuch Action is onſu/ted. ibid. 
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h. The Juſtice ought to have let the Defendant have had 
a Copy of the Conviclion. Page 1721, 1722, 
Are reciprocal: Wherever the Plaintiff would be intitled to them, 
the Defendant is ſo, reciprocally. 1724. 
iſt. In an Action on a Penal Statute, brought by the Par ty 
grieved, the Plaintiff would receive Coſts, if He prevails: 
Therefore He ſhall pay them, if He does not. 101d. 
2dly. Coſts 79 Defendants are given by 4F.1. c. 3z. 2. 
See allo 23 H. 8. c. 15. 8 1. and I 19855 . 5. 3. bid. 


Covenant. 


A Covenant is not revocable, (as a Will is.) 12 56. 
A Covenant ** 7 fland ſeiſed to Uſes, is not a Revocation of a a 
Will. 2. 

By a Leſſee (for Himſelf and his Aſſigns) to build a new Houſe 
on the Premiſſes 207thin a LIMITED Time: Which is not done 
within the Time limited. APT ER the Expiration of the Time 
limited, the Leſſee aſſigns: The Afignee is not liable; be- 
cauſe the Breach was committed before his Time, and this Co- 

voenant does vr run with the Land. 1272, 1273. 

Of a Teftator or Inteſlate—where it may be given in Evidence by 
an Executor or Admin! firator. 138 3, 1 384. See Evidence, 
Executor. 
Jo ſtand ſeiſed“ — (entered into by the Owner—) may be a 
Leaſe. 1446. See Powers, Leaſe. _ 

An expreſs Covenant by a Maſter of a Ship,“ to go to Winyaw,” 

there to receive the Plaintiff's Goods; (for which the Plaintiff 

covenanted to pay ſuch and ſuch Freight :) Provided that if his 

Ship ſhould not be arrived there before ſuch a Day, it ſhould 

be at the Plaintiff 's Option, to load the Ship on the agreed 

Terms, or not. The Defendant was bound to go, at all Events. 
1637 to 1640. 

iſt. An tel Covenant ſhall bind to Performance, where 
an zmplied One or One created by Law ſhall be excuſed by 
2 Dilability to perform, which happens without the Party' 8 
Default or Power to prevent. 261d. 
2dly. This Proviſo was intended to quicken the Defiant: ; 
but ſhall ze f excuſe Him for not going at all. 1640. 


County 


Where an Action or Information, laid in one County, may be | 
tried in : Another. 1330 to 1335. See Tal, Venue. 


Court—See Pradice. roma nom 
: Coutt- 
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Court⸗Leet. 


Action of Debt, for an Amercement ſet and afteered in a Court 
Leet, on a Preſentment there, for having in his Cuſtody, and 
expoſing to Sale, a Loaf of Bread pretended to be, and as _ 
for a Vartern Loaf of the Weight of Alb. 5. and : 


whereas it wanted 40z. and 1. Reſolved 


iſt. It is not neceſſary, that the en be either ſealed 


or dented. Page 1860. 


ad. The Ri iſe and Progreſs of Turns and Leets, diſcuſſed, 
ibid. and 1861. 


za. The Offence here preſented is not within the Fur 1 
ot the Leet. 1861 

4th. The Offence copnizable there, is Praio Aff la. 1862. 

5th. The Leet has no Jurzydiction, where no Aſize is ſet : 
The Setting the Aſſize is the Bafir of their Juriſdiction; 


which only ariſes, and can only attach, when the Aſſize 
is ſet. 261d. 


6th. The Aſſize muſt fx both Price and Weight. ibid. 
5th. The 3 C. 3. c. 11. (upon which this Preſentment is 
grafted) does not fix the Price: It only fixes the Weight. 
Therefore it is not an Aſise: It wants an eſſential Cha- 
racteriſtic of an Aſſize. It was intended, only to ſupply 
the Dęſect of an Aſſize, and to pere wovere and becauſe 
there was none. ibid. 


sth. The 3 G. 3. c. 11. has no Saving of the Juriſdiction of 


the Leet; becauſe it was providing for Caſes where the 


Leet had no Je, 186 3- 


Cuſtom— 


« To give Netice to the 8 of Tithes, 1 Sete them out" 


is a good Cuſtom. 1894. See Tithe. ; 


Muſt be proved, where it is a neceſſary F. oundation to ſupport a 
a e 1854 to 125 5 5 


Culiomary Tenants. 
The Freehold is in the Lord. 1278. | 
Whether they © can preſcribe in NON | decimandþ 3 3 and how. 1275 5: 


Debtors. 
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A TABLE of the Principa! Matters 


Debtoꝛs 
N | NSOLVENT. 1809, See Priſoners, Statutes. 


Declaration 


For CORRUPTING a Voter to give or forbear giving his Vote, con- 
trary to the Statute of 2 G. 2. c. 24. §. 7. © for the more effectua 
« preventing Bribery and Corruption 1 in the Election of Mem- 
« hers to ferve in Parliament.“ 
iſt. Needs not alledge That the Voter complied with his 
:-.6:Promile.-:-- 1237+ 
2d. For the Giving a Bribe to vote or to forbear is a com- 
plete Offence within the Act, on the Part of the Cor- 
rupter, even though the Voter ſhould act contrary to his 
Promiſe. ibid. 
zd. The Defendant gave 5 Guineas to the Voter ; ; the Voter 
gave Him a Note for it; and He gave the Voter a Coun- 
ter- Note © to give up the Former after the Condition 
performed: This (being proved) will ſupport a Count 
laid for giving 5 Guineas: For the Note and Counter-_ 
Note are mere Colour, Diſguiſe | and Device to evade the 
EA; 1018,” 
4th. On a general Verdi , the Court will not grant a Neu 
| Trial to the Defendant where no real Tnjuftice is done Him 
by the Officer's having miſtaken the Count upon which it 
is taken: They would rather order it to be let right. Per 
: Lord Mansfield. ibid. 
: With a general Memorandum has a fifitious Relation to the frf 
of the Term: But Evidence may be given of the Writ 
eile in Fact ſued out on a ſubſequent Day. {124 
In Afſump/ it, for a PORT-Daty, needs not fhew a Conf dation: 
Otherwiſe, of a To/l-thorough. 1404 to 1407. See Toll. 
| By a Bearer of a Caſh-Note or Bill made payable to Bearer. 1 $2 3 
to 1529. See Bill of Exchange. 
Againſt a Defendant in Cuſtody muſt be defore the End of the 
Jecond Term. 7155 See Practice. 


Deeds 


There is an important t Diſtinction between the Deeds of Femes- 
Covert, and the Deeds of Infants : Thoſe of Femes-Covert are 
void, and Non off Faftum” may be pleaded to them; But thoſe 
of b:fants are only veidable, and the Infancy mult be ſpecially 
pleaded ; 


© Contained | in this Volume. 


' pleaded; and that Plea avoids it, by Relation back to the De- 
liver q. Page 1805. 


Demurrer. 7 


A real fair Demurrer is an Meable Plea within a Judge's Order 


«« for pleading an iſſueable Plea: : But a Sham Demurrer i 15 not 


ſo. 1788, 1789. 


Sir 


Detainer 


By Inn-keepers, Farriers, Taylors, Manufatturers, &c: Wue 


may, and wHo may not detain ; and why. 1500 to 1503. 


Deviſe. 


r Jobe Lads deviſed to Truſtees and their Heirs, upon Truſt 
and to the Uſe of John Inſerp, in ſtrict Settlement; with Re- 


mainders over, in ſtrict Settlement; and added a PRoviso 
that ſo often as, and during ſuch Time as the Perſon who 


for the Time being (in caſe.the Teſtator had not otherwiſe 


directed) would have been intitled in Poſſefton, as Tenant 


Particular Caſes generally ſerve rather to confound than to llumi- 


4 for Life or Tenant in Tail, ſhould be under the Age of 
„ 26 Years, then the TRUSTEES WERE TO ENTER, and RR 
„ CEIVE ALL the Rents and Profits: Out of which, They 


« were to allow a ſpecified MAINTENANCE for ſuch Tenant 


for Life or in Tail; and all the Reſt was to ACCUMULATE, 
and to be laid out in the Purchaſe of Land, and ſettled upon 


<6 pho ſame Truſts and Uſes.” John Inſtip died; leaving his 


Wife enceinte with a Son. Queſtion, © Whether the Heir at 


„Law of the ſurviving Truſtee did, upon the Birth of the 


« Infant, take any and what Eſtate, by Fate of the Proviſo.” 


Certified. That He did Nor take Any Eftate by Virtue of 
« the Proviſo.” 1416 to 1418. 


The Intention of a Teſtator is to be collected from the Whole of his 


Will: And ſuch Collection muſt be founded pon the Vun 
itſelf. 1541. V. infra, 1622. 


nate Queſtions about the Intention of a Teſtator. ibid. 


A Deviſe of Copyhold Land and Cottages, of 5/. 65. per Annum 


Value, to Sarah B. She paying THEREOUT 40s. 4 Tear to 


Her Siſter Elizabeth B.“ was collected from the whole of the 
Will, to be a Deviſe of the Inheritance to Sarah; and an In- 


tention that n s Annuity ſhould continue during her 


Life. 1540, 1541. * 1622. 
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The mere Expreſſion, indeed, of“ Paying THEREOUT” is only 
equivalent to Paying out of the RENTS AND PROFITS”; and 
therefore is not to be conſidered as a Charge of a Payment of 
a Sum in Groſs, (which will carry a Fee, though not' deviſed 
4 to the Deviſee and his Heirs.) Page 1541, 1542, and 1537. 
Sir Samuel Daniel deviſed to Samuel Duckenfield, Son of Charles 
 Duckenfield Eſq; (by Sarah the Teſtator's Siſter,) during his 
natural Life, and the Heirs Male of his Body lawfully to be 
begotten; and for want of ſuch Iſſue, to Charles Duckenfield, 
another of the Sons of the ſaid C. D. Eſq; during his natural 
Life, and to the Heirs Male of his Body lawfully to be begot- 
ten; and for want of ſuch Iſſue, to John Duckenjield, another 
of the Sons of the ſaid C. D. Eſq; during his natural Life, 
and to the Heirs Male of his Body lawfully to be begotten; 
and for want of ſuch Iſſue, then to Every Son and Sons of 
the ſaid Charles Duckenfield Eſq; which ſhall be begotten on the 
Body of Sarab his now Wife; and for want Hs uc Tue, then 
to William Hulton during his natural Life, and the Heirs Male 
of his Body lawfully to be begotten; with the like Remainders 
to Samuel Goldſton, and afterwards to James Gold/ton ; and for 
want of ſuch Iſſue, to the Right Hezrrs of the ſaid Sir Samuel! 
Daniel, the Teſtator, for ever. There was a Proviſo contain- 
ing an expreſs Condition annexed to the Deviſe to the ſaid Sa- 
muel Duckenfield and Others as aforeſaid, ** That if the Eſtates 
* deviſed to Him or Them and their Deſcendants, ſhould come 
to Him or Them and be in Po/efion ; Then and thereupon, - 
He and They and their Deſcendants to whom the Premiſſes 
* ſhall come and be in Poſſeffion, ſhall procure an Act of Par- 
« liament to take his Name and Arms Cc: Or otherwiſe, their 
«© Eftates ſhall determine.” He alſo deviſed ſeveral Things to 
go, as Heir-Looms, along with the Eſtate: And He gave 
Powers to make Leaſes, and alſo to make Jorntures, to the 
Amount of 200/. per Annum. The three Sons of C. D. Eſq; 
viz. Samuel, Charles, and John, All died without Iſſue. But 
C. D. Eſq; had a fourth Son, named WiLLiam, born after 
the Date of the Will; who became ſeiſed, and took the Name 
and Arms, according to the Directions of the Will. Reſolved, 
that William took an Eſtate in Tal- Male. 1570 to 1582. 
ſt. The Conſtruction muſt clearly be agreeable to the I2- 
tention of the Teſtator, collected from the Will and Cir- 
cumſtances. 1581. ET ; 
2dly. The Teſtator intended to give the ſame Eſtate to the 
4ſter-born Sons of C. D. Eſq; as to the three prior- born; 
012. an Eſtate in Tail- Male, in Succeſſion. 1579, 1 580. 
vey: Tus manifeſt Intention ſhall prevail againſt the Fords. 


Atchly. 


Contained in this Volume. 


4thly. Though the Controverſy here was between the Teſ- 
tator's Heir at Law (claiming under the /aft Remainder 
to the right Heirs of the Teſtator,”) and the Deviſee of 
William (who had ſuffered a Recovery ;) yet it muſt be 
conſidered as a Queſtion Gefweer prior and ſubſequent 
Remainder-Men: And therefore all Arguments in favour 
of the Plaintiff, as Heir at Law, were laid out of the 
RE AP. YL, (((( TS 

To John Haſekwood, of a Houſe and Garden, of the yearly Value 
of 10 l. charged with the Payment of 501. to be paid out of the 
yearly Rent and Profits, payable yearly and every Year until it 
be fully paid: And zf John die in his Minority, then a Deviſe 
over, to Perſons not Heir at Law to the Teſtatrix. 1618, 
Iſt. A Teſtator's Intention muſt be collected from all the 
Parts of the Will compared together. 1622 to 162 5. 
V. fupra, 15414. . 1 

2dly. The Whole of this Will, taken All together, ſhews 
that an Eſtate in Fee was intended to be given to Fohn - 

And therefore He took a Fee, 1622 to 1625. 
3dly. Though the Charge is made payable ** our of rhe 
Rents and Prafits,” yet it is accompanied with ſuch other 
_ Clauſes, as take it out of the Diſtinction in Colliers Caſe, 
j DDD 
Joſbua Brown deviſed thus After the Death without Iſſue, of 
his Nephew William Brown, Eldeſt Son of his Brother Reginald 
Brown, * then to the ſecond Son of his ſaid Brother Reginald, 
& for and during the Term of his natural Life; and from and 
after the Death of the ſaid ſecond Son of his Brother Reginald, 
« then to the fir/ Son of the Body of /uch ſecond Son of his ſaid 
„ Brother Reginald, and to the Heirs Males of the Bedy of 
6 $UCH SECOND SON ; and for Default of ſuch Iſfue, to the 
« third, [omitting the ſecond] fourth, fifth, and every other 

«© younger Son or Sons of the ſaid ſecond Son of his ſaid Bro- 
ther Reginald (according to their Seniority,) and to the Heirs 
„ Males of the Bodies of the ſaid t4:rd, fourth, fifth and other 
« Sons of the ſaid ſecond Son of the ſaid Reginald Brown.” At 
the Time of making the Will, Reginald had no other Son but 
William: His ſecond Son, Thomas, was BORN after the making 
of the Will, and even after the Teſtator's Death. Thomas, the 
ſecond San of Reginald, took an Eſtate TAIL under this Will. 
EB 8 5 
ift. The Court could not /upply the Limitations ſuppoſed to 
be omitted in tranſcribing from the original Draught of 
the Will. 10634, 1635. m—— = 
2dly. If they could, yet the unborn Sons of an unborn Son 
cCould not have taken : A Poſſibility can not be limited pon 
a Poſſibility. ibid. 


zZdaly. 
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zaly. In order to ectuate the general Intention of the Teſ- 
tator, They conſtrued “ Son as a Word of Limitation, 
and that it was an Eſtate Tail in Reginald's ſecond Son. 
Page 1634, 1635. eee 
4thly. A private Act of Parliament, procured by Thomas on 
his own Petition, to enable Him to grant Building-Leaſes, 
which recited “ that He was only Tenant for Life under 
« this Will,” was holden Tot 7o affect the preſent Caſe 
and Queſtion. 76:4. 3 5 
An Eſtate in Fee was holden to paſs to a Truſtee, by neceſſary Im- 
| plication of the Teſtator's Intention; without the Word Heirs, 
or any other technical Term. 1686. % N 
Sir Thomas Chitty made a Will, conſiſting of 740 Sheets of Paper, 
all of his own Hand-Writing; and figned at the Bottom of 
cach Page: He alſo made a Codicil, upon a fingle Sheet. He 
called in a Witneſs; ſhewed Him both Sheets, and his Sig- 
natures; and told him © That was his Will.” He alſo ſhewed 
Fim the Codicil ; and deſired him to atteſt both the Will and 
the Codicil : Which He did, in the Preſence of the Teſtator ; 
and then went out of the Room. Two other Perſons came in, 
immediately afterwards. The Teſtator ſhewed them the Co- 
- .dicil and the LAST Sheet of the Will; and ſealed Both, be- 
fore them; and delivered Both, ſeverally, as his Act and Deed. 
They atteſted the ſame, in his Preſence; but NEVER SAWIbe 
FIRST Sheet of the Will; nor was it produced to them; nor 
was it upon the TABLE. Both the Sheets of the Will were 
found, with the Codicil, in the Teſtator's Bureau, after his 
Death, all wrapped up in One Piece of Paper : But the two 
Sheets of the Will were not pinned together. 1773, 1774. 
1ſt, This is a good Will, as to the Perſonal Eſtate. 1774. 
_ 2dly. And F the tt Sheet was in the Room, at the Time 
of the Execution and Atteſtation, it would be a good Will 
and a due Execution of it, as to the Real Eſtate alſo. ibid. 
_2dly. But F the firft Sheet was not then in the Room, a 
Doubt might ariſe Whether it was duly executed and at- 
© ?eſted with reſpect to the Real Eſtate.” ibid. 
% To his five Children, and the Survi vors and Survivor of them, 
« and the Executors and Adminiſtrators of ſuch Survivor, Share 
* and Share alike, as Tenants in Common, and not as oint- 
ftenants —is a Tenancy in Common, in Fee. The Words 
„ Survivors and Survivor” relate to the Death of the Teftator. 
1886. 45 
Of a Houſe and Stable (worth only 1007.) after two Lives, to 
ſeven Children of her two Couſins Thomas Brownhill and Samuel 
Water, or ſuch of them as ſhall be then living ; Share and Share 
_ alike, It was holden to be the Intention of the Teſtatrix, © that 5 
e „ e 


— —— — — — 


1 in this Volume. 


« ſhould be fold and the Value divided among. ft them:” And © 
Judgment accordingly. Page 1897, 1898. 


Diſcontinuance of Action— 
By a Plaintiff— Executor. 1451. See Cofts, Executor. 


Diſtreſs 


For Rent— 
iſt. Qu. Upon what, the Right of Landlords to diſtrain the 
Property of a third Perſon, is founded. 1500 to 1503. 
2dly. What Things, belonging to ſuch third Perſons, are ex- 
empted from being diftrained : And what, of them, are a 
able to it. 1498 to 1504. 
iſt. Exempted Things were ſaid (arguendo) to be— 
_ aſt. A Horſe at an Inn. ibid. 
2q4du. A Horſe at a Farrier's, left to be ſhod. ibid. 
34. 5 Hor ſe that brings Goods to Market to be ſold. 
1bi 
A4th. The Goods themſelves fo brought to Market. ibid. 
5th. Goog on a Wharfe or at a Warehouſe, tor — 
tation. ibid. 
th. Goods in the Hands of a Fator. ibid. 
Ith. Goods delivered to a Carrier, to be carried for 
Hire. WIid. 8 
Sth. MWooll in a Neighbour” s Barn. ibid. 
.gth. Cloth at a Weaver's. ibid. 
loth. Cloth at a Taylor's. ibid. 
2dly. Not exempted— 
ift. Goods left at an Inn. ibid. 
2d. A Gentleman's Chariot ſtanding in a Coach-bouſe 
belonging to a Common Public LIvVERY-STABLE 
| Keeper, and von Parcel of and rented with the Li- 
very Stables, by the Livery Stable Keeper, of his 
Landlord, who thus diſtrained it ſo ſtanding at Li- 
very, for Rent duc to Him from the Stable! Keeper, 


ibid. 


Eaſt India Company, 
HE I R Charter- Parties, Voyages, Courſe of Trade, and 


Inſurance upon Ships in their Service, 170% to 1715. 


See Policy off Inſurance. — 
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Ejectment 


Nrw TRiATs may be granted in Efactment-Caſes, as well as in 
Others; if the Circumſtances juſtify it: Yet it is not ever; 
Slip or Miſtake, that ſhall be a Ground for it, if no Injuſtice 

is done. Page ia „„ 

The Idea of an Ejedment : The Origin, Improvement, Urility, 
_ Eaſe, and Expedition of this ingenious Fiction adopted (in Lieu 
of almoſt all Real Actions) for the Trial of Titles to the Poſ- 
ſeſſion of Land. 1292, 1293, 1294, 1295, 1300 to 1304. 

It's great Advantage is, that being under the Control of the Court, 
it may be ſo managed and modelled as to anſwer every End of 


Juſtice and Convenience. ibid. 


Admiſſion of Landlord AS A Co-Defendant, or to defend alone. | 
196... 


iſt, A Pair 7 rial between the Claimants, is the Ground and 
| Reaſon of both. ibid. 
2d. The Latter, vz. © to defend inſtead of the Tenant i I 
40 Poſſeſſion who abandons,” is as reaſonable as the For- 
mer. bid. 


3d. Reſceit to defend pro Intereſſe . was the Practice be- 
© fore 13 E. 1. c. 3. or 11G. 2. c. 19. 1301, 1302. ¶ꝶ ́hnn 
Ath. The Extent of the Term 1 Landlord”, as uſed in 11 
S. 2. c. 19. 1293. 
th. If the Tenant in Poſſeſſion claims Nothin He . 
to take 10 Side between the Claimants: Who ought to 
have a fair Trial between them you the real Merits. 
1293, 1300, 1304. 

On a Writ of Error in Parliament, brou ght upon a Judgment i _- 
Ejectment, The Court obliged the Plaintiff in Error to enter 
into a Rule “ not to commit Waſte during its Fe. 182 3. 

Confeſion of Leaſe, Entry, and Ouſter — | 
1ſt. A Diſcuſſion of the Reaſon and Practice of it. 1897, 1898. 

The Meaning of it, is, © to bring the Matter to the mere 
© Queſtion of the Plaintiff's poſſeſſory Title.” 1897. 
2d. It is ſufficient to bar @ Nonfutt for want of Proof of actual 


Ouſter. 1897. 
3d. It is ſufficient, in an EjeQment upon a Condition broken. 
ibid. 


4th. And in all Caſes but to avoid a Fine: In hat Caſe, there 
muſt be an actual Entry. ibid. 


5th. In the Caſe of a Tenant in > FER, it 1 ſufficient, Wit he 
out Proof of actual Ouſter. ibid. 


T; 11 ſhall not recover Poſſeſſion from or diſpute it with their | 
Ce/ruy I TO 1901, 


Eledlon : 


— 


TTY 
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Elexton 


To Parliament—See Parliament, Bribery. | 

The Nomination of a Pariſh-Clerk was in the Rector: But the 

Conſent of the Veſtry was neceſſary to confirm it. The Rector 

' nominated Dr. Fackſon. A Veſtry met; and 89 ſigned their 
Approbation: None expreſsly diſſented. But Some demanded a Poll 
on Behalf of one Mr. Moore. The Churchwardens refuſed to 
take any Poll. This was 20 DissENT to the ReQtor's Nomi- 

nation: It was All nugatory. If the Majority was really diſ- 
ſentient, they ſhould have declared their Diſſent. Page 1878. 


Erroꝛ— 


Bail is not requiſite, upon bringing a Writ of Error upon a Judg- 
ment in an Action of DeBT founded upon a prior Judgment. 
„ - | Toe” 3 
ift. This is a Cafas omiſſus out of 3 Fac. 1. c. 8: Which is 
to be taken literally, and not extended by Conſtruction. 
2dly. The Contract is extinguiſhed by the firſt Fudgment. 
a A Judgment is no Contract, nor can be eftee 


mo med a 
Contact. © 


4thly. An Action of Debt upon a fudgment is an Action of 
a ſuperior Nature to any of the Actions fpecyfied in : 5 
c. 8: And therefore ſhall not be included in it. uid 8 
Neither is Bail requilite, as it ſhould ſeem {ed gu.) upon bring- 
ing a Writ of Error returnable in Parliament, upon a Judgment 
in B. R. in an Action of Debt brought upon a Recognizance 
E. 1607, 1508. VVA 
A Writ of Error can not be non pros d, without a Rule © to af- 
JJ ae 5 
A Plaintiff may bring a Writ of 
V 5 V 
And if He will not proceed, the Court will make a Rule to oblige 
Him to aſſign Errors within à limited Time. ibid. 5 
In ſuch a Caſe, the Common Method, of a Scire facias quare Ex- 
ecutionem non, or a Scire facias ad audiendum Errores, would 
be improper. ibid. 5 
In a Scire facias, No Damages can be recovered. 1791. 
A Writ of Error brought by One Defendant only, upon a Judg- 
ment againſt /evera/, is not good. ibid. „„ 
But a Scire facias quare Executionem non may be prayed and ſued 
out by One Executor, upon a Writ of Error brought upon a 


Judg- 


irror, to reverſe his own Judg- 
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| Judgment for Him and Another, without ſhewing that the 

« Other Executor is dead.” Page 1791. 
The Court ought to ſupport a Judgment upon the Merits. 7þ;4, 
A Writ of Error upon a Judgment i Efedment, being brou i 

returnable in Parliament, the Court obliged the Plainti 

Error to enter into a Rule not to commit WYafle or Deftrue- 
tion during its Pendency.“ 1823. 


On an Indictment for Perjury tempore G. 2. concluding contra 


Pacem G. 3. 5 3. See Indiftment. 


Evidente —See Proof. 


Of a Writ actually Ted out on a ſubſequent Day may be amel, 


to obviate the FICTITIOUS Relation of a Declaration (with a 
general Memorandum) to the firſt Day of the Term. 12 

Mere Hear: ſay Evidence is not admiſſible. But Evidence that a 
ſubſcribing Witneſs to a Will or Inftrument acknowledged upon 
his Death-Bed to the Perſon giving the Evidence, „That He 
« the ſubſcribing Witneſs did Himſelf forge it, is admiſſible at 
a Trial, though objected to. Much more ſhall it ſtand unim- 

5 peached, if it came out upon Croſs-Examination, and was not | 
_ objected to, at the Trial. 1255, 1250. 


A Retainer of a Debt may be given in Evidence. An . 


ſtrator Defendant may give Retainer in Evidence, or plead i it, 
at his Liberty. 1383. 


Action by Lord againſt a Commoner, for ſpoiling his Pear, and 


filling up the Holes. Juſtification under a Right of Common, 
which He was hindered, by the Plaintiff's digging and laying 
. up the Peat, from enjoying in ſo large and beneficial a Manner 
as Cc. Replication“ De injuria ſua propria, abſque tali 
* cauſa”: And Ifſue thereon. The Plaintiff cannot, upon this 
Iſſue, give in Evidence, that there was a Suficiency of Com- 

r 

Of refufing 10 produce a Licence will e a Conviction fir 
e without having One; on q, 10 V. 3˙ 6. 87. §8. 1476, 
See Hawkers and Pedlars. 1 1 


To ſupport a Declaration in Debt on 2 G. 2. c. 24. I 7. for Bri- 


| bery at an Election to Parliament; charging © that Mr. L. and 
«+ Ld. E. had declared themſehves Candidates; and whilft they 
„ were Candidates, the Defendant bribed One W. who had 4 
„ Right to vote, to vote for them, Mr. L. and Lord E.“ 
Three Objections were made, and over-ruled. 1586 to 1 
1ſt. It was not ſufficiently proved, “that W. had a 225 
& to vote, at the Time when the Bribe was given.“ 


N. B. It was proved, That He actually voted, ibid. 


1 2dly. 


2 — 
1 
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2dly. Nor any Evidence, "5 that Ld. E. was at that 1 
a declared Candidate.” Page 1580 to 1 591. 

3dly. Nor any Evidence“ that the Bribe was given, to vote 
«« for Mr. L. and Lox D EGMON T“: For the Evidence 
only proved, that it was given, ** to vote for Mr. L. and 
« bis FRIEND,“ not en who that F riend was. 


101d. 


The Court held the material and fubſantial Charge i to be ſuffci- 
e ntly proved. 74d. 


Exceptions—Se Bill of Exceptions. 


 Executoz— 


Becoming Bankrupt. 1368. See Bankrupt. | 
A Retainer of a Debt hy be given in Evidence. 1383. 
On Iſſue joined upon plen? adminiſtravit pleaded to an Action of 
of Debt, the Defendant Adminiſtrator may give in Evidence a 
Covenant of his Inteſtate, that his Executors or Adminiftra- 
« tors ſhall pay a Sum of Money to two Truſtees, of whom 
ce the Adminiſtrator was One, the Intereſt whereof ſhall be 
| 4 paid to the Inteſtate's Wife for Life; and after her Death 
„ without Ifſue, to be at his awn Diſpoſal”: To which was 
added a Penalty in double the Sum. 1380 to 1385. 
| 1ſt. This is a Debt by Specialty : And therefore the Admi- 
niſtrator has a Right to retain againſt a Debt of equal. 
Nature. 1384. 
2dly Wherever an Executor or Adminiftrator may be furd, 
or might have paid, He may retain. ibid. 


Zaly. An Action of Covenant is as much a Lien upon the . 


| Aſſets, as an Action of Debt. ibid. 

Diſcontinuing his Action, 4 ber Ca 9% where He has lu 

ing) brought it wrong. 

The giving him Leave to di Meant is a Matter of Dt ferction in 

the Court. bd. | 

| Renouncing—Qu. If He can n RETRACT his Renunci- 
ation; eſpecially, if it be upon Oath. CIVILIANS hold a Re- 
nunciation to be peremptory: But Common LAwYERs hold 
that He may come in at any Time afterwards, and demand 
% Probate ; or, at leaſt, at wy Time before it be granted 1% 
NN Another.” 255 1463 to 1467. 

of a Lord of a Manor His Remedy for a Copyhold-Fine {ct 

upon the Admiſſion of an Infant. 1719. See Infant. 
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Exemption | 
From being liable to D ire. Page 1499 to 1 504. —See D. itreſs. 


Fair, See Market, Information in M ature of a Quo 


4 arranto. 


Father 


B* OUGHT an Aon for aſſaulting his Daughter, and 
getting Her with Child, being then 23, and in another Per- 
hon Service; per quod Ser vitium am 5 it, 1878 to 1881. See 
Action. : 


'F eme Covert—see Dares and Pio 


Is Halle to be proſecuted and oudithed for Crimes and Offences. 

1679 to 1682. See Orders of Baſtardy. 

Sole Trader, in London, MR Bankrupt. 9 782 to 1784 
See Danerupt. 


Fiction of Law. See 75 . Relation, Pleading, 
. 735 Evidence. 5 


Shall not prevail againſt Truth of Fa#; nor be med to Pur- 
pPoſes not within the Reaſon and Policy of it. 1243, 1244. 
See Faun 959 to 969. | 


Fine (of Lands) 
To avaid it, there muſt be an actual Entry. 1897. Bee Ejedt- 


went. 
Fines W to Loꝛds - 
On Admiſſion of an Tnfant Copyholder. 1717 to 1720. See Infant, 
-— 
Preſervation of it, in the Thames. See Water-Bailif.. 
e Foxcible 
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LY 


Foꝛtible Entry 


An Indictment will lie for it, at Common Law. Page 1732. 

But ſuch an Indictment muſt ſhew, upon the Face of it, ſuffi- 
cient actual Force, Violence, unlawful Aſſembly, Riot, or 
other Circumſtances (as being into a Dwelling-Houſe &c:) 
Otherwiſe, it may be quaſhed, even upon Motion. 1702. 
And again 1733. | Bf 


Freedom 
Of a Corporation See Corporation, By-Law, Mandamus. 


Game — see Conviction, Certiorari, Cofts. 


General Warrants -| 
A” E illegal. 1 767. See Warrants, Secretary of State. 


Habeas Cozpus 


© 3 O the Keeper of a private Mad-houſe—where it appeared, 

| that the Perſon confined was a Lunatic, and not fit to be 

| produced in Court; and that the Relations were applying for a 
Commiſſion of Lunacy— _ TOI 5 . 


iſt. The Court therefore enlarged the Time for making the 


Return. 1363. | „ 
2dly. They refuſed Liberty of Acceſs and Inſpection, to a 


Perſon who could not make out any Pretenſion to demand 


N. To EN hn 
To produce an Infant - (directed to private Perſons—) 
iſt. The Court are bound, ex debito Juſtitiæ, to ſet the Infant 
FREE from an improper Reſtraint. 143. | 
2dly. But They are not bound to deliver over the Infant to any 
Body. ibid. | e 
3dly. Nor to give the Infant any Privilege: Though the In- 
fant has a Privilege redeundo, unleſs the Court ſhould ſee 
Ground to declare the contrary. 1436 and 1437. 
| 2 
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4thly. The true Rule is, That the Court are to judge upon the 
Circumſtances of the particular Caſe ; and to give their Direc- 
tions accord.ngly. Page 1437. 

5thly. Lord Mansfield approved of what was acrually done in the 
three Caſes of Mrs. Turberville, Frances Howland, and James 
Smith; though He did not agree with all that was s ſaid | in 
them. 1435, 1436. 

Ad teſtiſicandum — 
ſt. Will lie, to remove a Perſon in Execution, to be a Wit- 

neſs. 1440. 


2dly. Was refuſed, where the Application for it ſeemed to be 


a mere Contrivance. ibid. 
Ad ſatisfaciendum et recipiendum—way be returnable immediat?, 
and before a Judge; notwithſtanding an old Rule made in Mi- 
chaelmas 1654, and 4, 5 W. & M. c. 21. 1876. See Practice. 


PHawkers, Pedlars, and Petty Chapmen. 


The Linen Manufacture of SCOTLAND is the Linen Manufacture 
F THIS Kingdom, within the Act of 9, 10 W. 3. c. 27. and 
the Act of Union: And a Vholeale-Dealer in Linen of the 
Manufacture of SCOTLAND is 707 obliged to take out a Licence, 
to qualify Him to trade thus by Wholeſale in ENGLAND. 1317. 

Only Ones HoRSE-Licence is required for travelling with ſeveral 
Beaſts : For though 9, 10 W. 3. c. 27. þ 1. intended a Duty 
of 4/. on each Beaſt, yet there is a Blunder in the Words of it; 

and the U/age has followed the Words. 1472 to 1474. 

A Conviction (in the Penalty of 121.) for having traded as &c, 

155 2 HAVING a Licence, is good, upon 9, 10 V. 


7. §8. though the Evidence ſtated was only * 6 that the be- 
<6  fendant refuſed to PRODUCE it. 


High: Way. 


A . by a Juſtice of Peace upon Vi Jew, purſuant to 5 Elix. 


. 13. $9. of a High-Way being ou? of Repair, is traverſable 
GENERALLY, 1. e. including the Fact of its being out Re- | 


a: 1539 to 1532. 
Hundꝛed— 


Liable to make Satisfaction and Amends for Damages, under 9G. 
. . £682; $97 $724 
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entity of Perſon. 


SSUE joined thereon. Page 1810 to 1812. 


1ſt. Is to be tried inflant%r, unleſs the Court (upon Circum- 
ſtances) give Time. 1811. 


 2My. The Award of Execution is to be by the Second Judge, 
if the Sentence before pronounced was for Felony. ibid. 


zdly. The Defendant is not intitled to a Copy of the Record. 
„ ibid. 


Athly. The Court would not name the Day of Execution but 
Ick; it to the Sheriff. 1812. 


Sthly. Theſe three Men, under Sentence of Death for Felony, 
having broken out of Goal, after having murdered the Gaoler, 
remained chained together during this whole Proceeding. 261d. 


Indictment 


For conſpbiring, falſly and without any probable Cauſe to SEN 
a2 Man with having raten out of a Bag (not alledging the Ja- 


king to have been either An. or unlawful J a 3 of 5 


human Hair Sc. 1320. 
. 11t, This is an indictable Offence. 1321. 


2dly. The general Seſtons of the Peace have Jur 22 of 


it. 751d. 


A Motion by the Proſecutor, « to quaſh his own Indietment,” is 


by no Means a Motion of Courſe. 1469. See Cots. 


For converting his Houſe into an Hoſpital for TAKING IN AND 


' DELIVERING /ewd. idle and diſorderly UNMARRIED omen; 
who, after their Delivery, went away and deſerted their Chil- 


dren: Whereby the Children became chargeable to the Paryh. 


Qvaſhed; as being not indictlable. 1645, 1646, 
For ſelling, as Two Chaldron of Coals, a 


„ falſe Meaſure.” 1097, 1099. V. ſupra, 1130. | 
Will nr lie for a mere civil Injury: An Aclion for a Treſpaſs ought 
not to be converted into an Indictment. It muſt appear upon 


_ the Face of the Indictment, “ that it was an mdiZable Offence :” 
Such an a&ual Force muſt appear, as ſhews a Breach of the 


Peace; that which is merely implied by Law, under the Term 
Vi et Armis, not being ſufficient of itſelf alone. If us ſuch 
actual Force appears upon the Face of the Indictment, it ma 


be guaſhed on Motion. 1701 to 1703. again 1706, 1707. and 
again 173110 1733. N 
PaxT IV. Vor. III. 8 * For 


uantity defective, by 
ſo much, (ſpecifying how much,) of that Quantity which a 


Buſhel ought by Law to contain; was guaſhed, on Motion: It 
dunn to Five charged expreſsly, „that the Defendant ſold oy 
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For a ſor cible Enty—will lie at Common Law. Page 1732. 
For ſelling by /alſe Weights —(and Another, “e for ſelling Coals 
« by /alſe Moaſure '—) The Court refuſed to qualh it on Motion. 
1841. 
Alledging the Offence to have been committed in the Time of 
the late King, and charging it to be againſt the Peace of the 
now King, is fatal; and the Indictment is inſufficient. 1903. 


Induction. 


is I. cen, not Inſtitution, that makes the Avoidemes under 
21 H. . £19: $ 9» 10. with reſpect to Lapſe. 1510. See 


Benefice. 


Jnfant 


Copybolder—Admitted and a Fine ſet—And the Infant enjoys 
and continues to enjoy, after He comes of Age: He is liable to 
the Lord's Action for the Fine 1717 to 1720. 

1ſt. Indebitatus Afſumpfit will lie, by the Excrutor of the 
Lord, after the Infant comes of Age. 1719. 

thy; Perhaps, before. ibid. 

Conveyance by Leaſe and Releaſe by an Infant, is only voidable, 

not abſolutely void. 1794 to 1809. 

1ſt. The Privilege indulged to an Infant, to protect Him 
from being injured, ſhall never be turned into an offen- 
five Weapon of Fraud or Injuſtice. 1802. 
2dly. Acts of an Infant, which ds not touch bis Intereſt, but 
take Effect from an Autbority which He is Zruſted to ex, 
erciſe, ſhall md him. 71d. | 
3dly. So ſhall all right Acts which He ot to do, which 
He was in any Way, or through any Means compellable to 
do; though He doth them without Suit in Law. 1801. 
180 %. 
4thly. There are ſome Acts, which He has, after full Age, 
Election either to avoid, or to confirm. 1808. 
5thly. He can not bring a Dum N. mfra etatem, till after 
his ful! Age. ibid. 
6thly. v. A Diſcuſſion of the true Ground upon ts an In- 
fant 3 Deed is v9:dable only, and not void: Namely, whe- 
ther the Solemnity of the Inſtrument; or the Semblance of 
| Benefit to the Infant, from the Matter of the Deed upon 
the Face of it. 180g. 
7thly. Leaſes by an Infant, by Deed, upon which no Rent is 
_ reſerved, are v9:dable only, not void. 1806. 
Sthly. A Surrender by an Infant, by Deed, is only woidable : 
It has never been directly adjudged to be vid. Let it is 
1 | pol- 


"Contained in 1 Volime. 


poſſible, that a Caſe may happen, where it would be more 


beneficial to the Infant“ T hut the Deed ſhould be con- 
< fidered as void. Page 1807 


Infomation 


A Joint Information againſt ſeveral Defendants can not iſſue upon 
diſtinct Rules for One or more Information « or informations 
againſt Each. 1271. 

Proſecutor (hall pay Cofts, for not going on to Trial. 1305. 

Againſt Trſitces of Peace for refujing to gran: Licences to Publi- 

cans 
1ſt. Shall not be granted, for their mere refuſing ; becauſe 


They have a Diſcretion to grant or refuſe, as They ſhall - 


ſee to be right and proper. 1317, 1318. But 

2dly. Shall be granted, where ſuch Refuſal ariſes from a 
corrupt Motive; as, © becauſe the Perſons applying for 
« Licences would not give their Votes for Members of 
Parliament, as the Juſtices would have had them.“ ibid. 


V. ſupra, p. 56.1 to 505; and p. 653, 654. 


For a Conſpiracy and Confederacy in a Tranſaction contra bonos 


mores, an Information undoubtedly /zes. 1434 to 1440. And 

| This Court is the Cuſtos Morum of the People; and Has the Super- 
intendency of Offences contra bonos Mores ; if you except ſuch 
Offences of the incontinent Kind, as are ee to the Ec- 
cleſiaſtical Courts. 1438, 1439. 

The Court will never grant an 1 upon che otication 
of the Attorney General, in Caſes proſecuted by the Gro Wn, 

1565. See Practice. 
Criminal Informations differ very bs from Informations in N a- 


ture of Qyo Warrants; and depend upon 4 ferent Principles, 
Laws, and Reaſons. 1615, 1616. 


For obſtrufting divine Service in the Chunk, and inſulting the 


Rector; (who was a Favourer of the Methodiſts.) 1683, 1684. 


iſt. The Rule was diſcharged with Cofts, becauſe the 7. ruth — 


was ſupprefſed ibid. 


2dly. A Licence from the Biſhop © to preach, 5 will, in 


Strictneſr (though not always in Practice,) authorize the 
Perſon to preach in that particular Biber I Dioceſe only ; 
and ust in any other Dioceſe. ibid. 


3dly. Methodiſts have a Right to the Protection of the Court, 


if diſturbed in their decent and quiet Devotions : So have 
Diſſenters. ibid. 


Granted againſt two Juſtices of Peace for a Burrough, for refuſt ng 


to grant a Licence to fell Ale, from a Motzve of Reſentment. 
1716. V. ante, 559 to 505. 
| Infoz- 
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Inkozmation n Mature of Mus earranto, 


Shall be granted, where the Right rs doubtful and di Duted, in or- 
der to try it; unleſs there has been ſuch an Acguigſcence as 
ought to prevent it. Page 1486, 1497. 

No certain Rule is fixed for ſuch Acguieſcence: It may be varied by 
Circumſtances. ibid. 

The Line is not drawn and fixed, where the Rights of Ele&or; 

can be gone into at all, or how far they can be gone into, on 
Trial of the Rights of Perſons elected by them. 1487. 

The Crown may take what [ſues it thinks proper, in order to 
ſhew an Uiurpation of the Franchiſe. 1d. 

The Steward of Weſt Loe was elected a Capital Burgeſs: And, for 
a Century paſt, the Stewards of that Corporation have been 

Capital Burgeſſes. The Court refuſed to grant an Information 
againſt Him, for acting as a Capital Burgeſs; and did not ſee 


any Reaſon why theſe two Offices ſhould be compatible. 1615, 
1616. 


Will lie, for holding a Court-Leet. 1820, 1821. 
For holding a Fair or Market— 


1ſt. The King's Attorney General may file One, for uſurpin 
this Franchiſe upon the Crown. 1812 to 1823. 
2dly. But Whether the King's Coroner and Attorney could 
«© have done it before 4, 5 W. & M. c. 18, and 9 Ann. c. 20. 
„ or can now do it by Leave of the Court, is a Queſtion 
that has been greatly litigated, but never ſettled; and was 
now left unſettled. ibid 
3dly. On the preſent Application by a private Perſon, it was 
not neceſſary to determine Whether it could be granted 


© upon a private Perſon's Application“; Becauſe the Uſur- 
pation was not ſufficiently ſhewn. 1821. 


Athly. Such an Information will 20 lie, for merely encourag- 


ing and n the holding a Fair or Market. 1816 to 
1819. 


Inns and Inn⸗Reepers. Sec Derainer, Diſtreſs. 
Inſolvent Debtozs, See Deb tors. 
 Jnſyection— 


Of cCorporation- Boobs &c—See Books (of Corporations Gc.) 


Inſti⸗ 
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ntituton and Induction, Sce Benefice, Lapſe. 
- Jnftalments, 


Bonds conditioned for Payment of Money by Inſtalments, are 

within 4, 5 Ann. c. 16. 8 3. Page 1370 to 1375. See 
Practice (Payment of Money into Court.) 

Bonds conditioned for Payment of a Gre Sum; and a ſubſequent 
Agreement to take it by Inſtalments. ibid. And V. ut ſupra. 


' Inſurance, dee 2 


4 Society agreed mutually to inſure the Ships of Each Other; and 
that when any of the Ships wherein any of the Members had 
Property, ſhould be loſt, the Reſt ſhould contribute to ſuch 

Loſs. But every Member was obliged to prove a Property of 

5oo/. in a Ship: And if He would ceaſe to be a Member, to 
give Six Months Notice. The Plaintiff had the requiſite Pro- 
perty in a Ship; became a Member; and the Ship was loſt : 
But He had parted with his Intereſt in the Ship, before the 

| Loſs happened; having agreed with the Purchate: r-of it; ** to 
pay 500“. if a Loſs happened within three Months.” He 
had not given Notice of ceaſing to be a Member. The Court 

gave Judgment for the Plaintiff; holding.“ That He conti- 
* nued intereſted 1 in the Ship, guoad this Loſs.” 1513. 


Intereſt. 


If 51. per Cent. be reſerved on a Mortgage, with Condition © to 
accept Four, punctually paid; the Debtor ſhall not have 
Relief in Chancery, after the Day of Payment is elapſed : Other- 
wiſe, if 4/. per Cent. be reſerved, with an Agreement“ that 
if it be not punctually paid at the Day, the Mortgagee ſhall 
% pay Five. The Former is a Condition not performed: The 
Latter 3 is conſidered as a Penalty added. 1373 to 1375. 


Joint⸗Tenants 


A Joint-Tenant can not make a Will of what He holds i in | Join- 
ture. 1496, 1497. 
_ iſt. Such Will is vocd, work at 3 Law, and on the 
Statute of Wills (34, 35 H. 8. c. 5. 4. ibid. 
2dly. The Jointure can not be ſevered by a Will; as it may 
be by a Feoffment to Uſes. 1497. 
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zaly. Such a Will made during the Jointure can not BECOME 
a good One, by the Deviſor's afterwards happening to 
N All his Joint-Companions; unleſs it be re-publiſped 
or renewed by ſome confirmatory Act. Page 1497. 
4thly. Perkins 96. b. Title, Deviſes, Section 500 denied, 
in the Senſe endeavoured to be put i it; and explained 
in its true Senſe. 1d. 


Iaue— 


"Joined by the Party tendering it, vis. © Et predictus the Defen - 
„ dant ſimiliter, inſtead of Et predictus the Plaintiff ſimi- 
liter, —is not a ſuthcient Objection 1 in Arteſt of Judgment, 


1793, 1794. 
Joined on Trey of Perſon. - 1810, 1811. Sec Identity. 


E udges 


Foſter's Death. 1440, 1441. „ 
Only three during Micbaelmas Term 176 3. 4 6. 3. 3 441, 1450. 

| Yates appointed. 1451. e 
Den: en Ci ERS "_ ſucceeded Him. 1647. 


Judgment 


Upon a Warrant of Attorney given 70 a Feme Sole, who afterwards 

marries— How to be entered up. 1471. See Baron and Feme. 
To what Day a Judgment ſhall relate. 1 596, 1597. See Common 

Recovery. 

Shall not be lightly arreſted, after a Verdict. 172 55 1729. 
Iſt. The Court will not intend any Thing. to overturn a Judg- 
ö 

2d. They will, after verdi, over-rule an Objection, which 


They would have liſtened to open Demurrer. ibid. See 
Bal! F. 4s; | 


| Jurifdiction— - 
Of Tuſlices of NY Peace—See Juſtices of tbe Peace. 


E. uro2g—J ury. | 


May be challenged, if He is under the ſmalleſt Degree of Intereſt, 
Influence, or Bias. 1856 to 1859. 


Juſtices 


Contained in this Volume. 


Juftices of the Peace. 


Refuſing to grant Licences. 1317, 1318. V. Information, 99 
cence, and ſupra (under pa. 5 56, 564. and 653. 

The 2uarter-Seffions have no Furiſdiction (even fince 17 G. 2. 

C. 38. § 4.) to make an Original Order, in the fr Inſtance, 
WITHOUT any previous Application having been made to w 
Fuſtices (V. 43 E'iz. c. 2. \ 4. and$6.) © for late Querſ/eers 
« to PAY OVER Monres to their Succeſſors.” The 17 G. 2. c. 

8. makes no Alteration in ths Reſpect: It had quite another 
Fuer. 1366, 1367. 

Quarter-Seſſions can not proceed after the Day when their Juriſ - 
diction is to ceaſe, by a Statute which repeals it; although it 
was, before that Day, fully attached, and All Regu fates com- 
plied with. 1457. See Priſoners. 

Jr can not make a NEW Scavenger 8 Rate, upon Ap- 

And Qu. Whether they can make a new Poor's Rate. 
0 See Rates. 
Secretary of State — Qu. Whether He is a Juſtice of the Peace, or 


a Conſervator of the Peace. 1742 to 1768, See Secretary of 
State. 5 1 b 
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 Landlowd—dee R ent, Tenant, iS: *atutes. 


F his Tenant for Life or "Ts or any claiming under ſuch 
Tenant, wilfully holds over, They ſhall, after Demand made, 
and Notice in Writing given, for delivering Poſſeſſion, pay at 
the Rate of Double the YEARLY VALUE, to be recovered by 
Action of Debt & &c; by 4 C. 2. c. 28. Fl. 1607 to 1609. 
If his Tenant gives Notice of quitting at the Time therein menti- 
oned, and then refuſe to quit, He ſhall pay double the RenT; 
to be levied, ſued for, or recovered, as the fingle Rent might 
have been. V. 11G. 2. c. 19. $ 18. 1606. 
Idſt. This Notice needs not to be in Writing, as the Land- 
lord's is required by 4G. 2. c. 28. Fl. to be. 1607 to 
1609. 
2dly. A Tenant from Year 10 Year is within this Act; which 
is not confined to ſuch Tenants only whole Power to deter- 


mine their Leaſes is particularly expreſſed i in their Lzales. 
1d. 


Land» 
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Land-Tar 


An Office may qualify the Officer to ac as a e e though 
the Officer has 20 Other Qualification beſides his Office and 


what belongs to Him in Mo of it. Page 1289, 1290, 
See as 1885 | 


L. apſe—Sece Benefice— 


Is to be computed, under 21 H. 8. c. 14. & 9g. from the Time of 
Jnduction to the ſecond Benefice ; not from the Time of 1njti- 
tution to it. | 1510, 1511. | 


Law 


The Law of Nations is Part of the Law of England. 1480 to 
_ 1482. See Ambaſſadour. 


So is the Law * Mercoants, .- 1669 to 1675. See Merchants, 


| Leaſes 


A Leads may be made, under a Power, by way of Covenant to 
ſtand ſeiſed. 1446. See Powers. 

Cannot be given in Evidence, without being ſtampt. 1 363. 
Whether a Writing letting or ſetting a Liberty to dig for Lead- 
Ore, during the Whole of the Grantor's Term, be or be not a 


Leaſe, or what elſe it is; See diſcuſſed from 1556 to 1564. 
-” Let. See Court Leet. 


Licence 


To 2 Ale—Refuſal of it. 1317, 1318. V. Trformation (under 
pa. 1317, 1318) and V. ſupra, 653, 654. 
To preach—Does not extend to other Dioceſes. 168 3. 1684, | See. 

formation. 


Livery Stables—Sce Exenprion, Diftreſs. 


London. 


A 3 of the Mayor Aldermen and Common Council,“ That 
no Perſon uſing the Trade of a Butcoer there, ſhall be ad- 


— . 8 mitted 


\ / 


Contained in this Volume. 


« mitted into the Freedom of the City, in any other Company 
« than that of the BUTCHERS” —is a good By-Law. Page 
1323 to 1329. 


Wharfs, in London. 1408 to 1416. See Wharſape. 
Court of Conſcience has a mixed Juriſdiction, as well equitable, as 


legal; and proceed. ſecundum teguum et bonum: And They may 
proceed againſt an Attorney, notwithſtanding his ſerving them 
with a Writ of Privilege. 1583. 


A Cuftom in London (as appears in their Liber albus) is e That 


. ĩͤ II. 2 Man⸗ 


« where a Feme Covert of a Huſband uſeth any Craft in the 


«« ſaid City on her ſole Account, whereof the Huſband meddleth 
6c Nothing ; ; ſuch Woman ſhall be charged as a Feme Sole, con- 
„ cCerning every Thing that toucheth her Craft: And if the 


„ Huſband and Wife ſhall be impleaded, the Wife ſhall plead 


« as a Feme Sole; and if She is condemned, She ſhall be com- 
« mitted to Priſon, till She has made Satisfaction; and the 
« Huſband and his Goods hall not be charged or impeached.” 
1790, 19996) 
1ſt, Such Feme r Sole Trader is liable to a Commiſſion 
of Bankruptcy. 1783, 1784. 


2dly. But the Commiſſion ought to be confined to Matters 5 


in the Way of her Trade. 1784. 


_3dly. If her Huſband becomes Bankrupt, and efierwands She 


becomes Bankrupt ; the Huſband's Aſjignees can not take 
Her Effects: They belong to ber Aſhgnees. And the Que— 


ſtion is not between Huſband and Wife; but between his 


Creditors and her Creditors. ibid. 


4thly. Whether the Hu{band has or has not a Righ it, 4 be- 


tween Him and his Wife, to ſeize her Effects, or put a 
Stop to her ſeparate Trade in futuro; Yet, certainly, nei- 
ther He nor his Aſſignees can meddle, ſo as to jure ber 
Creditors. 1782 to 1785. 


5thly. An Action upon this Cuſtom can be a only in 


London: But the Cuſtom may be pleaded | in a ſuperior 
Court, by Way of Defence. 1784. 


6thly. This Cuſtom doth not interfere with Mar 714. Rights: 


It uh ape Trade and Commerce. 1784. 1785. 


Lunatic 


Confined rightly and reaſonably, but without any ſtrictly legal Au- 


thority. Sce Habeas Corpus. 130 3. 
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Mandamus 
HE RE there is a Right to execute an Office, perform 


a Service, or exerciſe a Franchiſe; and the Perſon is kept 
out of Poſſeſſion or diſpoſſeſſed, and has No 0oTHER ſpecific legal 
Remedy; the Court ought to aſſiſt by Mandamus, upon Reaſons 
of Juttice and alſo of public Policy. Page 1266, 1267. V. 
fupra, 1044 to 1047. And znfra, 16c9, 1660. 

It is a Prerogative Writ, and was introduced to prevent Diſorder 
from a Failure of Juſtice and Defect of Police; id. and has, 
of late Years, been liberally interpoſed, for the Benefit of the 
Subject and the Advancement of Juſtice. 1269.—lt has been 
granted, to admit Lecturers, Clerks, Sextons, Scavengers &c; 

to reſtore an Alderman to Precedency, an Attorney to Practice 
in an inferior Court: It ought, ſince the Act of Toleration, 
to be extended to protect an exdowed Paſtor of Proteſtant Diſ- 
ſenters. 1267. And accordingly a Mandamus was unanimouſly 
iſſued, directed to the Truſtees under ſuch an Endowment, re- 
quiring them “ to ant Mr. Menas to the Uſe of the Pulpit as 
« Paſtor, being duly elected thereto;” The ſaid Truſtees, and 
alſo Mr. Hanmer the Miniſter or Paſtor in Poſſeſſion, having 
_ poſitively refuſed either to try the Validity of Mends's Election 
in a feigned Iſſue, or proceed to a new Election. 1269, 1270. 

To a Corporation * to go 10 Election of a Corporate Officer, in 
«© the Stead of One againſt whom Judgment of Ouſter is ſigned” 
o has a Right to move for it; and When. 1396; 1387. Sec 
Practice. 

To apfoint Sue Court hana no Power to iſſue it, but 
upon the Suppoſition © That the Place is a Vila, or 7. 2 

ſbip. 1391 to 1393. See Yullage. ; 

To admit and {wear i e earn. —The Eccleſiaſtical Judge 
returns Croſs-Cauſes depending before Himſelf. conteſting the 
Right of Election; and that He can not admit and ſwear them, 
UNTIL it ſhall have been judrcially determmed © That they were 
« duly elected. 1421 to 1423. N. B. T here were alſo Croſs 
Writs of Mandamus. 


1ſt. This Return was adjudged bad; and a \peremptory Man- 
damus awarded. ibid. 

2dly. He ought to obey both Writs : For, it is without 
Prejudice to the Right of either Claimant. 1422, 142 3. 

zdly. A Mandamus gives no Right. 1423. 


Athly. The Ecclgſiaſtical Judge can not try the Validity of 
the Votes. ibid. 


To the Lord Se of a Court-Lwz-T—on 1 11 G. 1. 6. 4: 93. 


Iſt. 


Contained in this Volume 


1ſt. The Mayor de fadlo ought to have Notice, and to be made 
a Party to the Rule to ſhew.Caule, Page 1453. 
2dly. It ſhall gf be granted, unleſs it appears quite clearly, 
That there has been No de Election- 1454. 
zdly. It muſt not be 20% ſpectral. ibid, | 
Lies to County-TFuftices, to receive and proceed upon a general 
Traverſe to a PRESENT TMENT by 4 Juſtice off Peace upon View, 
of a Higbway being out of Repair. 1530 to 1532. Sce High- 
Way. _ 
Torgtire Corporators, was directed to the Mayor. 'The Mayor 
made and /gned, in 1759, a Return That He had reſtored 
«© Them.” In 1760, He delivered it to their Agent; and 
They adted as In-Burgeſſes, in Conſequence of it: But it was 
never FILED fill 1764, about two Years AFTER THE MAyYoR's 
Darn, (who died in 1762.) It was moved“ That this Re- 
«© turn ſhould be aten of the File. Cauſe was ſhewn, But 
it ended in a Rule by Conſent. 1641 to 164. 
Lies to the Keepers of the COMMON SEAL of the UNIVERSITY 
of Cambridge, commanding Them to put it to the Inſtrument 
of Appointment of their Hi6n-STEWARD, purſuant to a Grace 
_ [paſſed in Senate. 1648 to 1663. ER 
RENE: a LE 9 5 
1. The Queſtion turns upon the Real Merits of the Election; 
not upon the Declaration of the Proctors. ibid. 
2. If there is a clear Right, there muſt be ſome Remedy. 1659, 
1660 „ 8 VV 
3. A Mandamus is the proper Remedy; becauſe there is no other 
Specific adequate One. ibid. V. ſupra, 1045, 1266, 1267. 
4. The Earl of Hardwicke was regularly elected. 1657 to 
- 1 The Mode of Election is good, under a Uſage of 240 
Years; notwithſtanding a ſub/equent Charter which 
ſeems to preſcribe a different Mode of Election. 1656 
Bro a ano: {ng 
1. A new Corporation muſt take a new Charter as it 
is given: But a Corporation already exiſting are not 
obliged to accept a new Charter in fato. They 
may act partly under it; and partly, under their 
old Charter or Preſcription. 1656, 1661, 1662. 
2. The new Charter (of Queen Elizabeth) could not 
mean to repeal the old Cuſtoms and Uſages of the 
Univerſity, except in thoſe Caſes where the Uni- 
_ verſity choſe it: Per Mr. Juſtice Vilmot. 1661. 
3. The Corporations of the Unzver/ittes are Lay-Cor- 
© porations, per Lord Mansfield: And the Crown can 
not take away from them any Rights that have been 
©" | formerly 


. 
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formerly ſubſiſting in them under od Charters or 
preſcriptrve Uſage. Page 1656. 

4. The Franchite of a Court Leet, though anciently 
granted to the Town of Cambridge, ſeems at pre- 
ſent to be in the Poſſeſſion of the Unzver/ity. 1660, 

166 
2. Five of Tad Hardwicke's Votes, viz. Three reſumed 
| Graces, and thoſe of the two 'Squire-Beadles (who 
voted in the Regent-Houſe;) were holden good Votes. 
1058, 1659, 1003. 
Mr. Pitt's Vote againſt Ld. H. was s holden a bad One. 
ok 1562, 1063. 
. He voted in the Regent-Houſe ; which He ought 
not to have done, after his Qinguennium was ex- 
pired. ibid. 

2. Being made Maſter of Arts by Roy al Mandate, his 
Degree commenced upon his Ra e and be- 
fore the general Commencement. ibid. For 

3. An honorary Graduate commences at the Time of 
pronouncing the Words *© Incipe Magifter”: An 
ordinary regular Graduate, not till the — Com- 
mencement. rid. 


To appoint a Pariſh-Clerk. The Nomination was in the Reclor: 


The Approbation, in the Veſtry. The Rector nominated. The 
Veſtry met. Some ſigned their Approbation: None diſſented 
expreſsly. But Some demanded a Poll. This was ½ DISSENT: 

Diſſent muſt be DECLARED. 1878. See Election. 


Mariner, 


His Wages are not payable, if the Ship be loſt or taken before 


the End of the Voyage. 1845. 


And a Voyage © to'Newfoundlaud, and thence to Spain, Portugal, 


or ſome Port in the Mediteranean, was holden to be One 
entire Voyage; and the Wages not payable, though the Ship had 
arrived at Newfoundland, 5 was taken in its Voyage from 
Nerfoundland to the Port of Delivery of the Fiſh. ibid. 


5 Market See Pairs, 


„Whether an Information in Nature of Quo Warranto will lie, 


at the Application of a private Perſon, for holding them.“ 
| 18 12 to 1823. See Information in Nature of Vo Warrants. 
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Marſhal 
* the King's Bench _ 
Acts of Parliament 1 to this Office ate 8, g IV. 
27. and 27 G. 2. c.17. Page 1289. 
2. May act as a Commiſſioner of the Land Tax, under the Qua- 


lification of his Office, though He has f no other Qualification. 
1289, 1299. 


' Merchants— 


Their Faw is the Law of the Land: And the car are to judge 


of it; not the Jury. 1669 to 1675. See Bill of Exchange. 
The Want of a Confideration is no Objection, in Commercial Un - 


dertakings or Promiſes. wid. See Bill of Exchange. 


Meſſenger. 


A King 8 Meſſenger defending Himſelf under a Secretary of State's 
Warrant, mult fheww © That He acted 77 Obedience to it. 1707, 
1 See Secretary of State, 


' Pethodifis— 


If di . in thats detent and auict Devotions, have a Right to 
the Protection of the Court: So have Diſſenters. 1683, 1684. 
See 1 Vermation. N 


Pines, 


| "Cat Mims 7 are ects to "oh Poor : Lead-Mines are not. Coal 
| Mines are ſpecified in 43 Elix. c. 2. And the Jpec Hung t them 
excludes other Sorts of Mines. 1341 to 1345. 


Moꝛtgage. 


The proper Method of reſerving Intereſt, ſo as to have it pune- 
ny pare 1373 to 1375. — See Tntereſt. 


Mutiny, Acts 


Are intended to guard the Civil Authority, againſt the Military: 
1262. 


Pax IV. Vol. III. 1 Are 
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Are not drawn up with Nicety, nor by Lawyers. Page 1262, 

Shall be conſtrued equitably and favourably for Thoſe who act fairly 
under them. 261d. 

A Deputy High-Conſtable, appointed by Paro/ only, to do the 
| Buſineſs of Quartering Soldiers for his Principal during his 
whole Continuance in Office, may billet Soldiers. 76:9, 


New Trial 


N Ejeciment. 12 <<, 1256. See Ejeftment. 
Not granted, in a hard Caſe. 1308. 


Stanted upon a Verdict in Favour of the Defendants wh had un- 


dertaken 19 honour the Bill of Exchange that the Plaintiffs ſhould 
draw upon them. 1669 to 1675.—See Bull of Exchange. 


The Court, not the Jury, are to Judge of the Law of 4 Merchants. 
ibid. And ſee Bill of Exchange. 


The Court ſeeing great Reaſon to ſuſpect „That very improper - 


«© Methods had been taken to procure Evidence, ſet afide the 
Verdict, on Payment of Coſts.” ibid. 


For Exceſſiveneſs of „ Verdict. 


Non-Suit, 


Judges . to lean againſt every Adnan to nonſuit a Plain- 


tiff upon Objections which do not relate to the real Meritt. 
wad 1944+ 


Nudum partum, 


The Notion and Idea of it. 1670. 

| It came into our Law, from the Civil Law. ibid. 

Bratton 1s the firſt of our Lawyers, that mentions it. 7d. 
Pl.waen adopts it, and explains it agreeably to the Roman Law. 


1671. 


It was calculated to prevent Inconvenience from haſty inconfderate 


Promiſes and Undertakings. 261d. 


But the Objection does not hold, when the Undertaking i 18 in 
| Writmg. 1669 to 1071. 


A Departure jrom any Right, or a Suſpenſion of purſuing it, is faf- | 
cient to graft a verbal Promiſe upon. 1669 to 1672. 


Nufancc— 


——— 
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Nuſance— 


The Violation of a Public Law (1 Eliz. c. 17.) is not within the 


Le of a Nuſance. Page 1770. See Water-Bailif. 


Dificers 
N Officer acting under a Warrant of a Secretary of State ot 


of a Juſtice of Peace, muſt 
« dience to it. 1707, 1768. 


Opers 
| Appointing Overſeers s for a Pill af Tounſtp. 


13 2, 1393. See 
A SET e 25 


For Overſeers to pay over Money to their Succeſſors. 1 1360, I * 
See Juſtices of Peace. 


On Appeal from a Scavenger's Rate, or from a Poor' 8 Rate. 1460. 
See Ratet. 


For appointing Overſeers for the relheclive Divi ions of large pa- 


riſhes, 1610 to 1615. See Pariſb. 


Committing a Rogue and Vagabond to the Houſe of Correction un- 


der 17 G. 2. c. 5. §7. 


1636. See Commitment. 


For appointing „ on Eaſler-Madneſley 1766, ap- 


is a good Order: 
It plainly means the Overjeer s Year, not the Year of our 


pointing them“ for this preſent Year 1700,” 


Lora. 1905. 


Oꝛders of Waſtardy. 


An amen Women was ad by two Juſtices ©« to main- 
tain her Baſtard, by paying 8 4. a Weck, ſo long as it ſhould 


be chargeable to the Pariſh.” She afterwards married. Then, 


being married, She was, for diſobeying this Order, committed 
to the HousE oF CORRECTION ; there to remain without Bail 
or Mainpriſe, except She ſhall put in ſufficient Surety © to 
*« perform the ſaid Order, or elſe perſonally to appear &c,” 


Or be otherwiſe di ſcharged by due Courſe of Law. 1679 to 1082. 
Reſolved 


iſt. A Feme Covert is liable to be puniſhed for Crimes. 


2 


zaly. 


ſhew © That He acted ix Obe- 
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ibid. 
2dly, Her ſubſequent Marriage does not diſcharge Her. ibid. 
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zdly. There! is 70 Need to ſummon the Huſband He is not li- 
able for the criminal Conduct of his Wife. Page 1679 to 
1682. 

Fs Producing Baſtards is an Offence, a Crime, by 18 Elix. 

c. 3. expreſsly. ibid. 

5thly. Therefore the Juſtices may commit Her: either to the 

County-Caol, or to the Houſe of Correction: For, She is within 
0 G. i. c. 19. J 2. ibid. | 

6thly. The adding the Words, in the Concluſion of the Com- 

mitment, “ Or to be otherwiſe diſcharged by due Courſe of 
« Law'—1s only mia Cautelu, and non nocet. 1682. 


Oꝛders of Removal, 


N. 162. bn Meredith and Suſannah Fenkins were married by Banns ; Ny 


a proper Entry was made of it in the Reg//ter-Book of the Pa- 
"Triſh: But neither the Miniſter, Parties, or Witneſſes S180 ND 
the faid Entry, purſuant to the Directions of 26 G. 2. c. 43. 
$ 14, 15.—The Want of ſigning the Entry does not invalidate 
the Marriage: But there ought to be an Information granted 
againſt the Minifter for omitting it, if it {ball appear clearly 
that it was owing to his Neglect. 5 
| Note—lt is not incumbent upon the Perſons married to 
prove * that the Banns were publiſhed.” 317- 
See my Sertlement-Caſes, pa. 7. 

John Moes and Elizabeth Ma fon went together, declaring « They 
were going to be married; and returned, declaring ** They 
had been married”; and they cobabited as Man and Wife for 
about thirty Years, till Elizabeth's Death: Their Son (the 
Pauper) was baptized, and regi/tered As the Son of John and 
 FElizubeth Moes. On a Queſtion “ Whether they were Man 
„ and Wife at the Son's Birth,” the Seſſions refuſed to admit 
John Moes to give Evidence © to deny bis Marricge, and to 
4 prove Elizabeth to have had a former Huſband then living.“ 

It was now objected, That they ought to have admitted him 
do give Evidence of his never having been lawfully married.” 


— But Lord Mansfield ſeemed to think that Thirty Years Cobabita- 


tion as Man and Wiſe was ſufficient Proof to the Juſtices, where- 
upon to found an Order of Removal of the Son. The Objec- 
tion was afterwards given up; and the Seſſions-Order affirmed 
| by Conſent, on diſcharging the Recognizance. Note—The 
Name of this Caſe (Rex v. Inhabitants of Stockland) is omit- 
ted at pa. 1330. See my Settlement-Cafes, pa. 509. and N®.9g. 
Philip Warfill bound Himſelf Apprentice, by Indenture ; and in- 
N 12605 with his Maſter above 40 Days in M:/ford: And fal- 
ling Six, He, on ACCOUNT THEREOF, with the Conſent of 
his faid Maſter, went to his Father | in Bewley, and there con- 


tinued 


c 
— 
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that Circumſtance in an Apprentice. 74 
2dly. An Inhabitancy by Reaſon of Sickneſs ſhall not gain a 
Settlement. 5 . 
3dly. The Indenture's being given up, amounts to the ſame 
Thing as if it had been cancelled. See Ne. gs. 


John Milwood, a Lad of about 16 or 17, agreed with his Father- No 


in-Law, a Button-maker in Holy Trinity, to live with him 
in his Houſe, and to work at his Trade, and to be paid at 
„the Rate of One PENNY PER GROSS for the Buttons He 


„ ſhould make (being the ſame Wages as the Father-in-La w- 


« paid to the other Workmen he employed,) deducting at the 
*© Rate of 5s. a Week for his Meat Drink Waſhing and Lodg- 
« ing.” This is not a Hiring for a Year, either expreſs or 


implied; nor like any of the Caſes where there was a Hiring for 


a Year. This is the Caſe of a Workman hired to work by the 
Piece. Indeed, Hiring in general and indefinitely gives a Pre- 


ſumption of a Hiring for a Year, where the Nature of the Ser- 


vice and ſubſequent Facts concur to render it probable that it 
was ſo meant. 1448. See my Settlement-Caſes, pa. 513. Sec 
alſo N'. 52, Ne. 98, Ne. 146, Ne. 157, and N'. 160. 


Peter White, being ſettled in Over- Norton, purchaſed a Tene- No. 166. 


ment in Salford, for 291. and lived in it 36 Years, and conti- 
nued to live in it: And his Son, Peter White the younger (the 


Pauper) was born in it, and lived with his Father as Part of 


his Family till Eight Vears ago; when He married, and left 
it, and lived ſeparate, but never gained any Settlement but what 
he DERIVED from his Father. Two Juſtices removed the Son 
from Salford to Over-Norton: The Seſſions quaſh that Order. 
This Court quaſh the Order of Seſſions, and attirm the original 
Order. 1452. See my Settlement-Caſes, pa. 516. 
Iſt. The Father gained no Settlement in Salford, by this Pur- 
chaſe; but was barely irremovable from thence, /o long as 


He inhabited his Purchaſe ; in the ſame Manner as if 9 G. 
; I. c. 7. (§ 5.) had never been made. And this was only 


temporary, and did not extinguiſh his Settlement at Over- 


Norton. See N'. 40, N'. 42, N'. 82, N'. 110. 85 


2dly. The only Settlement therefore which the Son could 

© derive from his Father, was at Over-Norton :: For, the 
Father having no Settlement at Salford, could communicate 
none to his Son there; nt even during the Time of his 
Re/idence upon it. 2 ES 


Pax r IV. Vor. III. 9 C Mil. 


1ſt, The 3 G4W.&M. c. 1. $ 7. requires a 4jred Ser- 
vant to be then unmarried: But Sect. 8. does not require 


165. 
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A TABLE of the Principal Matters 

No. 167. William Merrict (the Pauper) was procured by Mr. Bayly to ſerve 
| the Office of Conſtable of the Tithing of Hambrook in the Pa. 

riſh of Vinterton in Mr. Bayly's Stead, in Order to gain the 

Pauper a Settlement in Winterton. He was accordingly ſwory 
into the Office before a Juſtice of Peace, and ſerved it for the 
Whole Year; during which Time He lived in the ſaid Tithing: 
But he never was PRESENTED thereto at any Court-Leet, as 
Conſtable in his own Right. The Cuſtom has been, Time out of 
Mind, © to PRESENT all Conſtables to ſerve for the ſaid Tithing, 
„at the ſaid Court-Leet.” The Pauper did not gain a Settle- 
ment at Winterton : For He never was PRESENTED to the Of. 

fice at any Court-Leet, as Conftable in his own Right; which 
the Cuſtom requires. (See 3, 4 W. & M. c. 11. 4 6.) Page 

1458. See my Settlement-Caſes, pa. 520. | Os 
Ne. 168. James Bowden, the Pauper, took a Houle in Gorton, at 31. 10. 
Rent per Annum, and the LANDLORD was to PAY all Leys and 
Taxes except the Window-Tax; and did pay them for ſeveral 

Years: But in the 4 Year, He directed the Overſeer to call 
upon his Tenant Bowden for a Quarter's Poor-Ley and a Church- 

Ley, and to tell him“ That He (his Landlord) ordered bim 
„ to pay it, and WOULD ALLOW it out of his Rent. The 
| Overſeer having done this, BowDEN paid both, DECLARING | 
Hie paid them FOR his Landlord: And the Overſeer ſaid © He 
-*£ ACCEPTED hem accordingly.” But the Landlord, not being 

aſked by the Tenant to allow it, did nor allow it out of the 

Rent till long after the Tenant left the Eſtate (fix Days before 
the Order of Removal.) In the Aſſeſſments, the Charge in re- 
ſpect of the Tenement was Bowden's', The Pauper gained a 
Settlement in Gorton. 1477. See my Settlement-Caſes, pa. 522. 
See alfo N., 3, Ne; 22, N. 138, W. 138, Ne. 148, N. 155. 
No. 169. Joſeph Howe took a Tenement of 101. per Annum at Blackfordby, 
ada nnd reſided upon it about three Months. He afterwards took 
two Tenements of 151. per Annum and 51. per Annum, at 
| Leeds. His Wife and Family reſided wholly at Blackfordby, 
and never came to Leeds. He was ſometimes at one; ſome- 
times, at the other.; and afterwards reſided about {ve Months 
-, CONSTANTLY at LEEDS; and after this, ſeven and twenty Days 
at Blackfordby. His Wife and Children being likely to be- 
come chargeable to B/ackfordby, two Juſtices, on Complaint 


- mt 
1 


o 
— 


this Order. But this Court quaſhed Both: For Fojeph Howe 
Himſelf could not have been removed from his e207 1'cnement 
at Bl/ackfordby, whilſt his Intereſt in it was fub/i/ting ; and con- 
ſequently the Juſtices could not remove his Wife and Chiidren 
from thence, whilſt it remained Hrs. 1484. See my Sertle- 

nent Cafes, Pa. 524. | 5 HIRE 
Fobn 


thereof, removed them to Leeds; and the Seſſions confirmed 


S —_— 
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Contained in this Volume. 
Jobn Hamer was bound Apprentice to Oldham of Caſtleton, cer- Ne. 150. 
tificated to Caſtleton from Middleton; and ſerved his Maſter 
ſome Years in Caſtleton ; and then removed with his Maſter into 
Spotland; and ſerved him there 40 Days. He then married; 
and till the Expiration of his Apprenticeſhip, which was up- 
wards of Half a Year, WORKED DAILY with his Mafter in 
Spotland, but LODGED with his Wife, at her Parent's Houſe at 
Caſtleton. 1641. See my Settlement-Cajes, pa. 527. 
1it. He gained no Settlement in Caſtleton. V. ut ſupra, No. 
$4, N. 119, Ne. 122, Ne. 125, Ne. 130, Ne. 171, 
Nis. 8 „„ 5 ä 
2dly. It having been admitted ** that he gained one in Spot- 
—_— 
3dly. He is to be ſent to this zurermediately gained Settlement 
of Spotland, and not to his former Settlement which He 
had prior to his being bound Apprentice. (J. 12 Ann. 
Nat. 1. c. 18. 52.) 
Jumes Capon was by Indenture bound Apprentice to Jobn Miller No 
of Bridport, then Owner of A SH1P, for ſeven Years, to learn 
| Navigation and the Art of a Sailor. He entered on Board the 
Ship; and did there ſerve him as ſuch Apprentice, during the 
ſaid Term. The Ship was employed in a Coaſting Trade from 
Bridport Harbour: And BRrRIDeoRT HARBOUR was and was 
cConſidered as Che PROPER HoME of the Ship. One Time of 
' at's Arrival at Bridport Harbour, the ſaid James Capon (the 
Pauper) re/ided, lodged, and ſerved his ſaid Maſter as bis Ap- 
prentice, ON BOARD THE SAID Shir, for above 40 Days. 
BRIDPORT HARBOUR is a Baſon WITHIN Zhe Pariſh of Bu R- 
TON BRADSToOCK: It was made about 20 Years ago, in pur- 
ſuance of an Act of Parliament (11 G. 2.) on Piece of Land 
lying within the ſaid Pariſh; and a Cut was made, to let the 
Sea up to it; through which Cut, Ships ſail to the Baſon. The 
Apprentice is clearly /#/7led in BuRToN BRADSTOCK, (L. 
3&4W.9%9M.c.11.J8.) 1694. See my Settlement-Caſes, 
pa. 137. See allo N*; 190, N*%;- 189. „ anne 
I illiam Gilbert was ſettled at Urtoxeter. His Mother rented and Ne. 172, 
' reſided upon a Farm of 22/. per Annum in Marchington-odd-. 
lands. She deviſed it to her five Children; made the Payper 
and her zhree other Sons her ExEcuToRs; and died. The 
Pauper alone PROVED the Mill; and ENTERED as ber EXECU=- | 
Ton; and managed and RESIDED wpor the Farm, for 120r 17 
W-eks. The Pauper gained a Settlement at Marchmgton-Wood- 
lande. 1725. See my Settlement-Cajes, pa. 535. 
1ſt. A SHARE not amounting to 101. per Annum in Value, of 
a Tenement upwards of 10/7. a Year in Value, is not ſuf- 
Acient to gain a Settlement. V. ut ſupra, NY. 111. 
| | 1 8 | | | 2dly. 


% 2 5 
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2dly. But this Man has 4 Right as ExecuToR: And then 
the VALUE is immaterial; becauſe a Man can NOT þe re- 
moved from his OwN, though of ever ſo little Value, when 
the Intereſt DEvOLVEHS upon Him by Al of Law. V. ut 
| ſupra, N. 4, Ne. 40, Ne. 110. 

3dly. Perſons who have Intereſts by Aft of _ are not 
within the Purview of 13, 14 C.. . 1. V. ut ſupra, 
Ne. 4. N**:40,'N*, 110. 

4thly. A Perſon who has an Intereſt in a Tenement of ever 
ſo little Value, by Act of Law, being IRREMOVABLE, docs 
thereby gain a bertlemetit, IF He reſides forty Days. V. 

ä ut ſupra, N. 4, NV. 40, N“. 110. 
Ne. 17 3. John Gay, being 22 Years of Age, agreed with William Burridge, 
| a Stone-Maſon of Wotton-Fitz-Payne * to be taken as his 4/- 

* prentice in that Trade, for fix Years &c, and that Inden- 

 *. tures ſhould be executed between them accordingly:” But xo 

ſuch IN DEN TURES ever were executed. Yet Gay worked for 

Him as an Apprentice in his Trade, above five Years, in Wot- 

ton-Fitz- Payne. He gained uo Settlement there, either as an 
Apprentice or as a hired Servant. 1729. See my Settlement- 

4 Caſes, pa. 540. See alſo No. 95, and Ne, 17. 

Ne. 1 74 William Hutchins was bound Apprentice by his Pariſh, to ſerve tin 

. 224 Years of Age; and ſerved four Years in Sf. Luke's. Then 
his Maſter told him “ 7o go about his Bujineſs, and work for him- 
felf;” but the Indentures were xo cancelled or delivered up. 
The Apprentice thereupon hired Himſelf to ſeveral Maſters in 
different Pariſhes, as a Journey-man: And the Maſter never 
afterward concerned Himſelf about him. He worked and lodged, 
the Jaft forty Days before he attained 24 Years of Age, in Sz. 
_ Leonard's. His Settlement is in St. Luke'ss The Indenture 
continued: And the Service in St. Leonard's can not be conſi- 
dered as a Service of his firſt Maſter or an Aſſignment. 5731. 
See my Settlement-Caſes, pa. 542. See alſo, Ne. gi, No. 95, 

Fs and Ne. 186, 

N. /. * Kellet, Single woman, hired herſelf from Whitfuntide 1763. 
| o Jobn Thompſon of Croſthwaite and Lythe, to ſerve him till 
Wiitfuntide 1704. The Method of Hiring from Whitſuntide 

to Whitſunttde is ſtated to be the ſual Courſe of hiring Ser- 

vants by the Year, in that County (We/tmorland.) She ſerved 
Him till Martinmas 1763, and then QUITTED his Service. At 
Chriſtmas 1763, She hired herſelf to the ſaid John Thompſon, to 
ſerve him at Cro/thwaite and Lythe till Whitfuntide 1764. At 
 Hhitjuntide 1764, She hired Herſelf to Him for one Year, to 
{ſerve him from oo Time till Whitſuntide 1765, at Croſthwaite 
and Lythe. She continued in her faid Maſter's Service at Cro/- 
thwaite and Lythe, under the ſaid Hirings, from the Begin- 
ning of January 1764 till the Beginning of March 1765 ; * 
e | 005 then 


"05 ontained i 1n 1 this Volume 


—B ——R—.. —ͤͤ—— — — 


then quitted his Service, being lame and not able to ſerve: any 
longer. Her legal Settlement is at Croſthwaite and Lythe. 
* 1824. See my Settlement-Caſes, pa. 545. 


It has been fully ſettled «© That a ſub, quent SERVICE jor 


* LESS than a Year, performed under a Hiring for a 


WHOLE Year, may be COUPLED ci! @ PRIOR Serguce 
performed under a Hiring which was {cr lef5 than a 
* Year, and ſhall gain a Settlement; provided there be 
(upon the whole) both a Hiring for a lear and a Ser- 
dice for a Year.” V. ut ſupra, Ne. 98, 2d Diviſion. 

2dly. And though Dr. Burn was of a different Sentiment, 
and had urged ſenſible and ſtrong Arguments in Support 
of his Opinion, which might have carried great Force it 


cc 


it had been Res integra ; yet the Court unanimoutly held 


it beſt ** fare deciſts,” and not to overturn ſettled Ber 
minations And upon that Principle, they quathed the 


Order made at a Quarter-Seſſions where He preſided, and 


where the Juſtices were of Opinion ** that the ſaid Anne 


«© Kellet gained no Settlement in Creſtbwaite and Lythe.” 
V. infra, N*. 176. ſecond Diviſion. 


Jane Moor was ſent, together with George Hſe, by an Order of N 8 he 


Removal, from Newburn to Enborn, by the Name of George 
Wiſe and Fane his Wire: From which Order there was No Ab- 
peal. Afterwards, Enborn, finding that She was not Wije's Wite, 
obtained an Order to remove her to S/chefter, by the Name of 


Jane Moor, SINGLEWOMAN.  Stlebefter appealed; and proved 


that She never was married to Wiſe.” i the Seſ- 
ſſions confirmed the Order laſt mentioned. But 7his Court 
guaſhed both. 1840. See my Settlement-Cajes, pa. 551. 
iſt. It is a ſerzled Point, © That an Order of Removal to a 
« Pariſh, NoT appealed from, concludes that Parifo againſt 
all the World.” V. ut ſupra, NY. 67. 
* « Stare deciſis is always a good Rule; but never more 
ſo, than in Caſes of Settlements of Paupers. V. fupras 
Ne. 175 (the laſt preceding Caſe) 2d Diviſion. 


Two Juſtices removed Elizabeth Tanjur, Widow, from South N'. 177. 
Kilworth to Dunchurch. On Appeal, it appeared to the Seſ— 


ſions, by PAK OL Evidence of the Pauper and her Son, That 
the Pauper's Huſband, Edward Tanjur, being duly certificated 
from Dunchurch to South Kilworth, and refiding there with his 
Wife and Family, She and her ſaid Hu and were aint Pur- 


chaſers of a Houle, Yard, and Garden- Place there; and PAID 


for the Purchaſe thereof, Nineteen Pounds and upward ; and 
then He LAID or about Fifteen Pound MORE, to put it in 
Repair; and 6u!/t a new Shop on Part of the Premiſſes; and 
was taxed after the Nate of Thirty Pounds Value; and reſided on 
the Premiſſes till his Death: After which, his Widow (the 
Pauper) continued in Poſſeſſion, for about ten Months, Then 

PART IV. Vor. II R 9 9 — - She 
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She went to Service for five Years, and /ef it. Then She, re- 

turned to it, about three Years ago: And ſoon ſold the Garden- 

Place, for 201. 36. 6d. and by Deed of Gift gave to her Son 

Part of the Yard. She, by Indentures of Feoffment, granted the 

Reſidue to her Son Edward and his Heirs, to the Uſe of herſelf 

or Lite, as to the Parlour, Chamber over it, and Pantry; with 

Remainder to Edward, in Fee: And as to the Ręſidue, to the 

-Uſe of Edward, in Fee. And Edward covenanted to keep the 

JV bole in Repair. The Pauper continued to dwell in the ſame 

Pariſh; and LET her Own to her Son, for Sixpence ; and was 

relieved, at her Daughter's; and was then removed, by the 

ſaid Order, to Dunchurch. The Seſſions confirmed that Order. 

This Court affirmed both Orders: For, She muſt be conſi- 

dered as a Purchaſer; and the Purchaſe is within 9 G. 1. c. 7. 

8 7 Page 18 59. See my Settlement-Caſes, pa. 553. 

I. The Value of the Purchaſe muſt be eſtimated by the 
PRICE bond fide PAID for it. SUBSEQUENT IMPROVE- 
MENTS can not be conſidered with a Retreſpeci: They 
can not make the prior Purchaſe to have been of greater 
Value at the Time when it was made. 

2dly. This Pauper became an Object of Removal, aſſoon as 
She went our of her Houſe and Jet it to her Son. 

. No, 178. William Harriſon took Part of a Farm at Lieſcroſt, from 29th of 

May to Lady-Day following, under Payment of 26 Guineas; 

.and to pay Half the Poors Levies, and do Half the Repairs. 

He entered on iſt or 2d of June; occupied till Lady-Day and 

Paid the 26 Guineas, upon a Diſtreſs taken for it. This was 

given up, and acknowledged to be a Settlement in -Ule/croff. 

Note—The Name of this Caſe (Rex v. Inhabitants of Staun- 

ton under Bardon) is omitted at pa. 1865. See my Settlement- 

a Caſes, pa. 558. 

Ne. 179. Richard Speddy and Ref his Wife came with a Cort ificate from 
Ingleton to Aftwick. Her Father, in Conlideration of natural 
Love and Affection, conveyed a cuftomary Cottage in Aſtwicł to 
the Uſe of the ſaid. Re/e for Life; and after her 'eceafe, of 
Jane her Daughter, in Fee. Richard and Roſe entered, and 
continued ſixteen Years in Poſſeſſion: And then Richard pur- 
cbaſed Janes Remainder in Fee, for Five Pounds; and was ad- 

mitted Tenant thereof; and continued in Poſſeſſion thereof, 
eight or nine Years; when they /o/d the ſame for 20 Guineas. A 
little before this Sale, Roſe's Aunt, in Conſideration of natural 
Love and Aﬀection, conveyed a Moiety of another cuſtomary | 
Tenement in Aftwrch, of Four Pounds per Annum Value, to 
Richard and Roje during their Lives, and afterward, to Thomas 
their Son, in Fee; and the other Moiety, to Fane in Fee. Ri- 
chard and Roje entered, and have refided in the ſaid Tenement 
ever — and continued to do ſo at the Time of their being 2 

| 1 | m 
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moved: But they very lately conveyed their Moiety in the laſt 
mentioned Tenement, in Conſideration of Ten Pounds, to Tho- 
nas (who lives with them in the ſame Houſe.) Since this Con- 
veyance to Thomas, Richard and Roſe became actually chargeable 


to Aſtwic. The Seſſions were of Opinion That Richard and 


«© Roſe gained no Settlement in Aftwick:” And they therefore 
confirmed the Order which removed them rom Aſtwick to In- 
gleton. But the Counſel for Aftwick gave them up, as inde- 
Fenjible, upon the Authority of the Caſe of Kentiſbury and Mar- 


dad, Hil. 1756. 29 G. 2. being a voluntary Settlement, net 2 


Purchaſe within 9 G. 1. c. 7. 5: And both Orders were 
quaſhed. 1877. See my Sertlement-Caſes, pa. 560. See alſo 
Ne. 124 and below No. 182. 1 ons 


Samuel M ilſbatv was, at fixteen, bound out by his Pariſh, (purſu- No. 180. 
ant to 43 Eli. c. 2. 5.) Apprentice to a Maſter in Eccleſal. 


Bierlow, for eight Years; and ſerved Five of them there. 


After He arrived at one and twenty, HE and his MASTER 
_ agreed to CANCEL the Indentures: And the Maſter delivered up 
his Indentures; and they were CANCELLED accordingly. The 


- 
— 


For, the Apprentice, when of the Age of 21, and his Maſter, 
may diſſolve the Contract; and it is not neceſſary that the Pariſb- 


Pauper PA ilſbate was afterwards hired for a Year and ſerved 
for a Near in Harlow. He gained a Settlement in /Yarflow: 


Officers ſhould CONSENT fo diſcharge him. 1905. See my Set- 
Llement-Caſes, pa. 562. 33 one. 55 
Richard Stent was hired for a Year to William Prangley of Kings 


Weſton ; and ſerved him there TILL within Tex Days of the 
End of the Year ; and then, declaring to his Maſter “ That 


« he wiſhed NOT 20 be ſettled in Kings Weſton,” He aſked bis 


Maſter's Leave © to go and viſit his Relations: To which, the 
Maſter conſented. The Court held him ſettled in Kings Weſton; 


looking upon this Leave and Conſent as Fraud and mere Eva- 


fion. 1920. See my Settlement-Caſes, pa. 565. 


"Theophilus Evans, ſettled in Ilmington, married Elizabeth Stanley, 


Spinſter; who had &efore purchaſed a Ledſebold Tenement in 


 Mickleton, for Six Pounds, for the Remainder of a Term of 1000 
| Yearsg and who had reſided in it jor nine Years before her Inter- 
marriage with him. AFTER their Intermarriage, they Both 
reſided in it for /ixteen Years. Then be died; leaving her ſur- 
viving. She continued to reſide in it, till he SOLD if for Six 
Pounds: AFTER which ſhe was removed from Mickleton to II- 


mington; and the Order was confirmed at Seſſions. But this 


Court quaſhed both Orders: For the Wife's Eſtate veſted in the 


* 
e 


Huſband on the Marriage; and he gained a Settlement in Mc- 
- tleton, by 40 Days Ręſidence on his Own; and his Settlement 


communicated itſelf to his Wife. 1921. See my Settlement-Caſes, 
p. 566. See allo, No. 124 and N. 179. 
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No, 182. 
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Oꝛgan 


The Conſent of the Pariſh 1s not neceſſy ary to the Ordinary or the 
Eccleliaſtical Court's. ordering an Organ to be erected in the 
Church. Page 1691, 1692. 

But the Pariſh can not be charged with the Expence of it, or with 
the Repair of it, or with any new Ornaments, without their 


Conſent. ibid. 
_ Overſeer, 

The 17 G. 2. c. 38. § 4. does not give Power of applying to the 
Quarter-Seſſi _ in the firſt Inſtance, to make an Original 
Order upon late Overſeers * to pay over Monies to their Suc- 
« ceflors”: A previous Application to rπ ß Fuſtices, purſuant 
to 43 Eliz. c. 2. 4 and 8 C. ſtill remains as neceſſary as be- 
fore 17G. 2. c. 38. 1366, 1367. See Fuſtices of Peace. 

For a Vill or Townſhip—Order quaſhed, becauſe the Place was 
ot 10... 1302, 139. vec Vin. 

For Ville or Townſhips in large Pariſhes. 1610 to 161 5. Ser 

Pari. 
An Order made on Eaſler Wedneſday 1766, appointing them 


for this preſent Year 17066,” is a good Order; It plainly 
means the Overſeer s Year, and not the Year Us our Lord. 190 5. N 


Outlawꝛy 


Can not be reverſed, without giving ſach Bail as the Low requires. 
1454. FF. mira; © 
 Praceſs of Outlawry is not within 12 G. I. c. 29. ibid. 
Special Bail muſt be put in, upon appearing to an Outlawry, 
where the Caſe originally required Special Bail : For the Defen- 
dant ſhall not —— an A by ſtanding out to an Out- 
lawry. 1920. 


Pan mel— 


13 liable to be challenged, where 'tis ed by a Sheriff 9 
has the /malle/t Degree of Iutereſt, or is under the Jeaft Influ- 
ence or Bias. 1856 to 1858. 


8 LE warty, 


— — 
—— — — 


Contained in this Volume. 


Pariſh, 


So large : as that it can not reap the Benefit of 43 Elia. - 1 2. may, 
by 13, 14 C. 2. c. 12. F21. be divided into Townſhips or Vil- 
lages, maintaining Each their own Poor, and having their ow 

reſpective Overſeers. Page 1611 to 161 3. 
But no ſuch Diuſion can be made, unleſs it appears, ** That they 


are under an Inability to reap the Benefit of 43 Els.” 1614, 8 


161 

An Order of Seſſions made for it, ww/thourt this eſſential Founda- 
Lion, is a Nullity. ibid. 

Acquieſcence under it, and ſubſequent Vage for upwards of 40 
Years, can not vary the * ibid. 


Parliament — 
E leon tom it. See Election, Bribery. 


Parole —Sce Writing. 


-Pauper, 


manch run of E ſhall not be admitted to proſecute 


in Forma Pauperts, unleſs upon ſome * Ground. 4 1308. 
Penalty, os 


Upon Articles with a Penalty, if the Party injured eue the 
rigorous Remedy of proceeding for the Penalty, He can not re- 


heat it: It extends to A that He can be intitled to for every 


Breach, and puts a total End to the Contract between the Par- 


ties. T8 See Action. 5 


Pla. 


A \ falſe Plea, Penzel by a Rankeupt, 1369. See Bankrupt. 
A dilatory Plea to an Indifment was s ſet a/ide, for want of an Af 
fidavit to verify it. 1618. 


% Non eſt factum may be pleaded to the Deed of a Fene-Covert 3 


not to the Deed of an Maut. i805. See Deeds. 
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A Ta BLE ; of the Principal | Matters 


— 


Pleading— 


In Debt, for a Penalty on 2 G. 2. c. 24 . 7, for unlawfully cor- 
rupting Voters at an Election to <4 lrg The Defendant 
_ pleads, 15 Abatement, an Action brought againſt Him by ano- 
ther Perſon, in the /ame Term, for the {ame Offence. This! is 
a bad Plea. Page 1423 to 1432. 
1ſt. He ought to have ſhewn, That the Right of Action was 
ATTACHED in ſome other Perſon, before the preſent Plain- 
tiff's Action was commenced. 1433 
2dly. Fit was in the ſame Term, the Plea ſhould have been 
„That the Plaintiff's Bill or Information was exhibited 
on ſuch a Day; and that at another Day before that Day, 
*in the ſame Term, another &c.” For, where the Pri- 
ority of Action becomes eſſential and neceſſary to be aſcer- 
tained, the particular Day muſt be ſhewn. 24d. 
3dly. There is no Reaſon for the Diſtinction (alledged to 
be taken in Tackſon, qui tam, v. Giſling.) between Pleas | 
in Bar and Pleas in Abatement : For, in both Caſes, it is 
equally neceſſary to ſet out the particular Day. ibid. 
Athly. Ir wo Informations are, in Fact, exhibited on the 
| SAME Day, perhaps Either may be pleadable to the Orher ; 
and the Defendant may not be obliged to anſwer to either. 
| 1427, 1428, 1431, 1434. 
In Caſes. of Copyholds differs from Pleading i in Caſes of F recholds. 
"1537+ 1543s F544. 
Where and how a Grant may be pleaded or traverſed. ibid. 
A Grant, and a Feoffment, materially differ, in this Reſpect. ibid. 
Non conceſſit puts the Operation of a Grant in Queſtion. bid. 
Upon Actions brought by Sherifs, upon their Baila Security- Ce 
Bonds: The proper Method of it, diſcuſſed and ſettled. 1725 
10 1729. | 
In Debt N an Arbitration- Bond The Defendant leaded % No 
« Award made on or before 21ſt May” (the Time limited.) 
The Plaintiff replies, © That the Arbitrators, after the making 
« of the Arbitration-Bond, and before the Exhibiting his Bill, 
«© fo wit, on the 211t of May, did make an Award.“ The De- 
fendant demurred ſpecially, and ſhewed for Cauſe That the 
Time of making the Award is not alledged with 102 ifficient 
_** Certainty ; as it only comes out under a V, idelicet.” ut Cur. 
Held it to be fuficrently alledged. 1730. 5 
In Joining Iſſue, the Plaintiff fays—** et the Defendant ſmmiliter,” 


_ inſtead of © ef the Plaintiff fimiliter :” Judgment ſhall not be ar- 
__xelted for this. 1793, 1794. 4 — 


4 


Plura⸗ 


_ Contained in this Volume. 


 Pluralities, See Benefce. 


Policy of Inſurance 


On a Ship at 5 Guineas per Cent, at and from London to Halifax 
in Nova Scotia; warranted to depart with Convoy from Portſe 
mouth, for the Voyage, that is to ſay the Halifax or Lowſburgh 


Convoy. Before the Ship's Arrival at Portſmouth, the Convoy 


was gone. It was found “ That the uſual ſettled Premium 

from London to Portſmouth is 1: per Cent; and © that it is 

*«« uſual, in like Caſes, to return Part of the Premium.“ Judg- 

ment for the Plaintiff, unanimouſly. Page 1241. For 

1ſt. Theſe Contracts are to be taken with Latitude and ac- 
cording to their Intention. 1240. 


2. If the Ryque is not run, the Inſurer ſhall not retain the 


Premium; even though it happen by the Neglect or Fault 
of the Inſured. 7b:d. 1 1 ig 


3. Yet if the Riſque be once begun, the Inſured can not go 


JJ. CCC 
4. Here, the Voyage was in its Nature divzſible into two 
Parts. As to the latter, the Contract was without any 
Confideration, as the Riſque never took Plate at all. There- 
fore that Proportion of the Premium myſt be returned. 
4 Whether the PREMIUM ſhall be returned, or be retained by 


„the Inſurer, where the Inſurance is found fraudulent” -was 
diſcuſſed, but not determined: For, the Inſurer had brought 
the Money into Court; or, at leaſt, done what was conlidered 


as equivalent to it. 1301, 1302. 


RES PON DN TIA and BoTTOMREE Intereſts muff be expreſsly 


mentioned and ſpecified in the Policy. But the Court did not 


thereby mean to determine generally, “ that xo ſþectal Intereſt 
« in Goods may be given in Evidence in other Caſes, if the 


« Circmimſtances of the Cafe all admit of it. 140 %%%/%nꝗ«tꝗ 
The Act of 19 G. 2. c. 37. never meant to make any Alteration in 
the Manner of Inſurances: It's View was, to prevent Wager- 
ing or Gaming Policies, where the Inſurer had 79 Intereſt af 
V” a, 
Subſcribed thus Warranted Neutral Ship and Property — But, 
in Fat, She was NOT neutral Property, as warranted by the 


Policy. The Inſurer, being ſued, paid the Premium into 


Court; and had Judgment: For, this was No Contract. 1420. 
Concealment of a material Circumſtance renders the whole Contract 


void. 1477. See below 1909. f 
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A TABLE of the Prineipel Marters 


Free from Average (as to Corn and Fiſh;) uNLess general, or 
the Ship be ſtranded. Theſe Words are not a Condition, but 
an Exception. The Inſurer is /:ab/e to all Loſſes ariſing from 
the Ship's being ſtranded, and in all Caſes where there is a ge- 
neral Average: But all other partial Loſſes are excluded. The 
Words * free from Average, wnleſs general, can never mean 
ito leave the Inſurer's liable to any particular Average. 1 . 
1550 to 1555. 
Upon Eaſt-India Shipe—includes the Chance of their being de- 
tained in India, and the Riſque of the Country Voyages there. 
1707 to 1715. 
Concealment— A full and complete Definition of it. 1909, 1910. 
_ 1ſt, What Degree of it ſhall avoid a Policy. 1909 to 1919. 
 2dly. The Reaſon of the Rule which obliges both Parties to 
diſcloſe and not deceive, 1s to prevent Fraud and I 
good Faith. 1911, 1918. 
zdly. The Queſtion muſt always be, whether there was, under 
all the Circumſtances, at the June of Underwriting, a. fair 
Repreſentation ; or a Concealment ; fraudulent if de ned, or 
(though not deſigned) varying materially the Object of 
8750 Policy, or en the Ke que under ood to be run. 
* 
bly. whos, needs not to be 4 22 1910, 1911, 1916, 
1917, 191 | 
7 + Policy made for the Benefit of: an Faſt India Governor | 
(of Fort Marlborough) is not void upon the Principle which 
does not allow a Sailor to inſure his Wages. 1912. 


Poꝛt⸗Duties— 


How they ari riſe; and what is the Confideration of them. 1402 
to 1407. See * Declaration, Toll, 


Powers 


T o make Leaſes for Seas. determinable on Iivei- 
' 1ſt, May be executed by a Covenant * to fland ſeiſed.” 1446. 
-2dly. And though it be by Way of Provifen for a younger Child, 

yet that is zo Objection to it. 16%. 

Powers are derived from Equity ; and ought, even at. Law, to be 

canſtrued equitably. ibid. 


Pazattice, 


Contained in this Volume. 


Pꝛactice. See Proceſs, Proceedings, Declaration, 
Pleading, Repleader. 


A A Information may not iſe upon ſeveral I finct Rules for 


One or more Information or Informations — Each Defen- 


dant. Page 1271. 

Bail's SURRENDERING thetr Principal—Tt is right and neceſſary 
to adhere ftriftly to the eſtabliſhed Rules relating to the Time 
and Manner of it. 1360. See Bail. © 

In TroveR, the ſpecific Thing demanded may, in ſome Caſes, be 
brought fo Court or delivered to the Plaintiff, and Cofls paid 
Him to the Day of the Motion; and thereupon, ur ther Pro- 
ceedings be /fayed: Yet He may {till proceed for more, at the 


Peril of Colts. 1n other Caſes, this may not be done. 1364, 


1365. 
The Diſtinction is this— 


Iſt. Where Trover is brought for a ſpecific Chattel of an % 
certained Quantity and Quality, and unattended with any Cir- 


cumſtance that can enhance the Damages above the real Va- 
lue, but it's real and aſcertained Value mult be the ſole Mea- 
ure of the Damages, ſuch ſpecific Thing demanded MAY 
be brought into Court. 1364. 


2dly. Where there is an Uncertainty either as to the Quantity 
or Quality of the Thing demanded ; or any Tort accompa- 
nying it, that may enhance the Damages above the real Value 


of the Thing; and there is no Rule whereby to mate the 
_ additional Value; It ſhall nat be brought in. Aid. 
Payment of Money into Court, on 4, 5 Ann. c. 16. § 13.— 


| Iſt. This Act ought to have a molt /ibera/ Conſtruction: And 


the Courts of Law and Equity ought to exercile their o 


Authority to extend the Spirit and Reaſon of it. It meant 
that in Caſes of Penalties by way of Security, the clear final 


Juſtice of the Caſc ſhould be attained in the Courts of Law. 


I , 
- 2dly, The fu fot Intent of a Bond is, to ſecure Principal Intereſt 


and Coſts by a Penalty; and ſuffer the Debtor, at any Time, 


to ſave the Forfeiture, by performing the Intent. 1019. 


2dly. Bonds conditioned for Payment of Money / I ftalments | 


are within this Act. ibid. 


4thly. But if a Bond is conditioned for Payment of a gro/s Sum” 
at a certain fixed Day; and by a ſubſequent Agreement, the 


Debtor is allowed to pay it by Innes, provided that He 
pay it punctually; Otherwiſe, the Agreement and Detealance 
to be void; If the Debtor does not pay it pungually, they 
are void; and the Groſs Suu is due to the OMligee, 1374. 
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A TABLE of the Principal Matters 


A Month's Time to plead - means a lunar Month. 7 
And ſo in all ga, Proceedings, a Month means pn Weeks : But 


—— —— — — — 


And unleſs the Debtor pays the whole Money, He can not 
be relieved from the Penalty. Page 1374. 
5thly. The Acceptance of Inter up beyond the Time of the 
_ unpaid Inſtalment is mo JYaver: For, the Obligee was in- 
titled to receive it, as Part of the Original Debt ſecured 
by the Bond. 1375. © 

A Mandamus © to go to Election, upon a Judgment of Ouſter” — 
11t. Can not be moved for, ill Judgment be actually ſigned. 1386. 
2dly. 1he Proſecutor, who only flayed till his Judgment was 
/iened, ſhall not loſe his Motion which He was quite pre- 
pared to make, by another Perſon's Employing a Counſel 
who had Pre- Audience before the Proſecutor's Counſel, in 

order to get PF rurity. ibid. and 1387. 


A Plaint if ought to give the Defendant an Account of the Parti- 


culars of his Demand. 1390. 

A Defendant was arreſted within two Days of the End of Eafter 
Term, by Virtue of a Writ taken out four Days beſore the 
End of the ſame Eaſier Term; and remained in Cuſtody of the 
Sheriff till after the End of Trimty Term following g. without 
being charged with any Declaration. 


iſt. He was diſcharged out of Cuſtody of the Sheriff, on 
filing common Bail. 1450. 
2dly. There is no Difference (per Lord Mansfield) between 


his being in Cuſtody of the Sher, and his being 1 in Cuſ- 
tody of the Marſhal. zid. 


But it does not follow that “ becauſe a Declaration muſt be filed 


«© before the End of a ſecond Term,” that therefore Notice to 
plead muſt be given within the ſame Limits: For Notice to 


plead may be good, though only given a little before the Eſſoin- 
Day of the following Term. 1452. 


455. 


in Qrare impedit, Six Months means Half a Year. ibid. 


Temporal Law underſtands them to be Lunar: Eccle 72 aftical Low; 


Calendar. ibid. and 1456. 


Concerning Putting-off Trials. 35 514 to 1516. See Trial. 
The Court will never grant an Information, upon the Application 


of the Attorney General, in Caſes proſecuted by the Crown ; 
| becauſe He has that Right in Himſelf, and may ſummon the 
Parties to ſhew Cauſe, if He thinks proper. 1565. 

Proceedings have been flayed, where it appears upon the Face of 
the Declaration, That the Cauſe of Action is infra Dignita- 
fem Curie” (as for 20 Shillings only:) But this ought not to 
be done upon the mere Afidavit of the Defendant ; F or, the 
Court can not try the Quantum, upon Afrdavit. 1 592. 

An Objection to an Omiſſion in the Plea- Roll comes too late, after 
the Defendant has accepted the Ifue and paid for it. 1682, 1683. 


A Sore 


Contained in this V ume 


A Scire facias againſt Bail muſt lie four Days in the Office, 5 2 
fore the Return: A Scire facias in Error needs not do ſo. 
Page 1723. 

Payment of Money into Court—The Court of C. B. have lately a/- 
tered their Practice, and made it conformable to the Practice of 
B. R. (viz. to ſtrike [6 much out of the Declaration. 1 1777 

V. ſupra, ſub 1120. 

PERSONAL Appearance of a Defendant convicted of a Miſdemea- 
nour ought not to be d/penſed with, (upon his Clerk in Court's 
Undertaking for the Fine,) unleſs it be clear © That the Pu- 
6 nithment will not be corporal, but only pecuniary”; and not 
in every Caſe even of that Kind. 1787. 

A Defendant in Cy/tody muſt be charged with a Declaration before 
the End of the ſecond Term after his Impriſonment: Elſe, He 

may be charged, on filing common Bail &c. 1787, 1788. 
"had the Time runs from Notice of his being 1 in Cuttody. 267d. 

SURRENDER IH Dz/charge of Bail equally intitles to being ſo /#- 
perſedable, as if the Perſon had been taken, and had remained 
two Terms in Cuſtody after being taken, and the Plaintiff had 
neglected to declare. ibid. 

A. real fair Demurrer is within the Tetms of a Judge's Order 

for pleading an Your Plea A ſham Demurrer i 18 only an Eva- 
ſion of it. 1788, 1789. 

On a Writ of Error—One alone can not bring a i Writ of Error, 

on a judgment againſt Several. 1791, 1792. 

But One only of two Executors who have recovered, may, upon 
a Writ of Error to reverſe their Judgment, have a Scire facts 
quare Executionem nom, without ſhewing *«* that the other Ex- 
4 ecutor is dead.” 761d. 

On a Scire facias, No Damages can be 1 aid | 

The Preſence of an Attorney for the Defendant, upon Con ſeſing 
Judgment, is neceſſary where the Lefendant is in Cuſtody at 

that ſame Plaintiff's Suit: But the Rule does not extend to War- 
rants of Attorney to confeſs Judgments in other Actions. 1793. 

Tſue tendered by the Defendant ; and the Plaintiff joins Iſſue— 

E predict. the Defendant ſimiliter, inſtead of “ ef predict. 
the Plaintiff ſimiliter.“ This was objected, in Arreſt of 
Judgment : But the Objection was over-ruled, and the Judg- 

ment eſtabliſhed. 1793, 1794- 

A Priſoner is intitled to be diſcharged out of Cuſtody of the Mar- 
ſhal, if a Committitur be not actually entered on Record before 
the End of the ſecond Term. An Entry in the Man Malis Book 
is not ſufficient. 1841. 5 

The Court refuſed to quaſh, UPON MoT10N, an Tudietmont fol. 
ſelling by falſe Weights. 1841. 

.A General Kule was now eſtablithed (. 1766, 6G. 3.) © That 
all enlarged Rules to a ſubſequent Term ſhould be fred 79 
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6c . Days in ſuch ſubfequent Term; vz. F ive, Gs the 

« firſt Day; Five, for the ſecond; and ſo on: And Ly/ts to 

« be hung up in the Offices; and Copzes thereof given to the 

« Judges, the Day before the Begmping of every Term.“ Pages 

1842, 1843, 1844. 

A HaBgas Corus cum Cauſe, ad ſaciendum et Reinl di- 

rected to a Gaoler of an Out-County, may be returnable before 

à Judge, and immediate ; notwithſtanding an old dijuſed Rull 
of Michaelmas 1654; and notwithſtanding the Plaintiff 's hav- 
ing already declared againſt the Defendant in Cuſtody of the 
Sheriff, purſuant to 4, 5 V. & M. c. 21: Which Statute takes 
away the Reaſon of this old Rule, but not the Plaintiff's Right 
to remove Him. 1875, 1870. 

| About quaſbing Indictments, on Motion. 1841. See en. 

After Sentence pronounced, the Court are not bound to let in 'H 

Motion in Arreſt of Judgment. 1901 to 190g. 

Bail upon ee to an Outlawry. 1920. See Bail, Out- 

lawry. 

/;- "The Sheriffs 0 of London and Middleſex could not be compelled to 

return their Writs and bring in the Body, till after Six Days: 
They ſhall, for the future, be gs od to do it Within FOUR 

Jas: ” 
Regulas generalis, made i in Trin. 6 G. 3* 1921. 


| Preſentation, See Adoonſon | 


pꝛelentment. ON Curt. Leet. 


: By a Juſtice of Peace upon View, purſuant to 5 Ee. e. 13- 8 9. 
is 7raver/able GENERALLY. 1530 to 1532. See High-Way. 
Of Fread wanting Weight—( (grafted on 3 G. 3. c. 11. $6. and 
14.) 1859 to 1865. See Caurt-Leet. 


pꝛioꝛity of Dutt 


What gives it; And how to be pleaded. 1423 to 1414; - See: 
Fl 5 5 


Pꝛilon, Priſoners, 

In Execution upon Qu1 1AM Actions brought againſt them, are 
not included in the 13th Clauſe of 32 G. 2. c. 28. „for Diſ— 
charge of Debtors in Execution for Sums not exceeding 1001. 
upon exhibiting their Petition and afligning over all their 


« Eſtate and Effeas;” either as to the Crown's Moiety, or 
even 1 the Infirmer's Moiety. 1322. 


Iuſel- 
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Contained i in this Volume 


Infolvent Debtors—when to . Bron got up, a ſecond Time. Page „ | 


I 393 See Statutes (particularly 2 G. 2. c. 22.49. and 32 G. 
c. 28. 8 13.) 

Dy 2 G. 3. c. 2. ſo much of 1G. 3. c. 17. as relates to Creditors 

Compelling Priſoners charged in Execution, to deliver up their 

Eſtates, and to ſuch Priſoners being thereupon diſcharged, is 


REPEALED from-and after 19th November Oh to all Intents 
and Purpoſes whatſoever. 14 


BEFORE that Day, an Application had been made to the Quarter- 
Seſſions under the then unrepenied Law, and the Juriſdiction 


Fully attached in Them; and every Requiſite complied with: Vet 


They adjourned the Matter till à Day ſubſequent to that Day, 


when the Repeal was to take Place. They can not proceed, 

. efter that Day: No Juriſdiction remained in Them. 15. 

A Perſon not in actual Cujlody of the. Gaoler, but only of the Ot. 
ficer in a Lock-up Houſe, was holden not intitled to be diſ- 
charged under 1 G. 3. c. 17. 1809. 

If a Committitur is not entered on Record within two Tens, the 

Priſoner is intitled to be diſcharged. 1841. See Practice. 


Privilege— 


: of Ambaſſadours ard Public Miniſters, and their Domeſtic Ser- 


vants. 1478 to 1482. See Ambaſſadour. 


Of an Attorney, does not hold ** the Cour t of Conſcience | 


in London. 1583. 


. Pddhibition— 

Shall not be granted, where it is not material. 1692. See Organ. 
The Reaſon why the Temporal Courts will not permit the 1 8 
tual Courts to try Cuſtoms. ibid. 


To the Ecclefaftical Court, in a Suit there, for not ſetting out 
 Tithes. The Occupier, who had agreed with the Impropria- 
tor's Agent, after the Corn was cut and ready to be houſed, for 


5 J. tendered the 5/7. and offered a Plea © That He had pur- 


* chaſed the Tithe for Sh Which Plea the Eccleſiaſtical 


Court rejected. 
iſt. This Rejectien of this Plea is Matter of Probibition, and 


not of Appeal. 1874, 1875. 


1. Where their Law does not differ from Our' 8. the 


Rejection of a Plea, would be Matter of Appeal. ibid. 
2. But where it does differ, or where They would re- 


quire greater Proof, ſuch a Rejection is Matter of Pro- 


hibition, not of Appeal; becauſe Al their Courts 
would equally adhere to their own Law. ibid. 
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CMS. 


2dly. An Agreement with the Agent of the Impropriator, 
for a Compoſition, &:nds the Principal, by our Law, and 
in common Senſe and Juſtice : But, by their Law, it does 
not bind the Proprictor of the Tithes, (as Dr. Gibbon ſays.) 
Pages 1874, 1875. a | 
3dly. The Occupier may here, with Propriety be ſaid to 
have purchaſed theſe Tithes, though the Contract was 
only by Parol. For the Corn was ſevered; and it was not 
A Sale to a Stranger, but a Compoſition between the Pro- 
prietor and Occupier, pro hac vice tantum. ibid. 


To the- Spiritual Court granted (even after Affirmance upon Ap- 


. peal) againſt a Decree for a Creditor, who had cited an Admi- 

niſtratrix to bring in an Inventory, and (being brought in) had 
objected to it. The Court held the Spiritual Court to have no 
Juriſdiction. 1922, 1923. e OS: 


P2omiſe. 


A Tenant being Three Quarters of a Year in Arrear to his Land- 


lord for Rent, and inſolvent, conveyed All his Effects for the 


| Benefit of his Creditors. His Creditors employed One Leper, 


as a Broker, to ſel! theſe Effects. He advertiſed a Sale. The 


Tandlord came to diſtrain. LEPER promiſed to pay Him the ſaid 


Arrears amounting to 451. (fixing the ſpecific Sum,) if He 


would DESIST from diſtraining. This is ot within the Statute = 
of Frauds 29 C. 2. c. 3. $4. which enacts © That no Action 


„ ſhall be brought, whereby to charge the Defendant upon 
any Special Promiſe to anſwer for the Debt Default or Miſ- 


„ cCarriages of ANOTHER PERSON, unleſs the Agreement or 


«© ſome Memorandum or Note thereof ſhall be in Mriting, and 
% /izned by the Party or ſome Perſon authoriſed by Him.” 1886 
„ e 


VPꝛomiſtoey Note, Sce Bill of Exchange. 


A Caſb- Note directed by a Merchant to his Banker—* Pay to Ship 


„Fortune, oR BEARER, fo much”—is regotrable: And the 


Bearer (proving that He came fairly by it) may maintain an 


Action upon it, againſt the Drawer 1516 to 1530. See Bill of 
Exchange, S. C. at large, e a 0k: Bk Pha. 


Quare 


Contaĩned in TAE Volume. 


Quare Impedit. 


IX Months here means Half a Year—* If He recovers his 
„ Preſentation within Six Months, Damages ſhall be given, 
to Half a Year's. Value only.” 0h Edw. 1. 9 2. 
c. 5. Page „„ 


Quo Warranto, See I eines in Mature Y a Quo 


Warrants. 


Ranſom. 


N ASion may be maintained by an Alirn * 8 a Ran- 
N 1741, 1718. See Alien. 


Bates. 


Testes of Lrap-Mines are not, in that Relpedt, liable | to be 

rated to the Relief of the Poor. 1 341 to 1345. See Mines, 
- Statutes (43 Eliz. c. 2.) | 
Scavenger s Rate being appealed from, to the Quarter-Seffions, 


the Quarter-Sęſſioms not only quaſhed it, but MADE A NEW One. 
1458 to 1460. 


iſt. This Order of Nur ter- Seſtons v was removed into B. R. 
by Certierari, e 497” w the 12th Section of 2 M. 
M. flat. 2. c. 8. 1458. 

2dly. It was quaſhed in toto: The Tultices at their Quarter- 

Seſſions have 20 Power to make this new Rate. 1460. 


Poor's Rate being appealed from, Qu. Whether the Var ter- 
 Seffions « can make a new One. tid. 


Beeeit— 


0 fat; pro e fua—diſcuſſed. moo to 1 304. See 
 Ejedtment. 1 


Vetognizante— 
*On removing an Indictment for Perjury from Hicks Hall. The 
| Defendant neither gave Notice of Trial nor went to Trial in 


or after the next Term: In the e One, He gave No- 
8 is tice 


. ne —_— 
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tice of Trial, but withdrew his Record. The Proſecutor pot 
*Cofts taxed againſt in, for not going vn to Trial according to 

his Notice; and had him i Cu/tody upon an Attachment for a 
Contempt in 'Non- Payment of aA The Defendant gave a 

ſecond Notice of Trial; and was acquitted. The Bair ap- 
plied to diſcharge the Recognizance. The Court reſuſed to 
_ diſcharge it, whilſt theſe Coſts remained ꝝnpaid: For, there is 


no Pretence to apply for a Favour, without firſt doing Juſtice. | 
Page 1461 to 1403. 5 


' Recovery. a See Common Recovery. 


Relation—Sce Fiction, Tefte, Pleading, Declaratio:. 


Of a Declaration, to the firſt Day of the Term, if it has no ſpe- 
cial Memorandum, is only fictitious, and may be controverted. 


2243. For Fictions of Law ſhall not be urged to an Intent 


not within the Reaſon and Policy of them. ibid. 


of a Fudgment—To what Day it ſhall relate. x 1596, I 597: 


See Common Recovery. 


Releaſe, 


Leaſe and Releaſe by an ene is only voidable. 1794 to 1809. 
3 „ . 5 5 


Bent. See Landlord, Replevin. 


What Things belonging to third Perſons are liable to be di rained 


for Rent: And what are ned, 1498 to 1 04. See Di 85 = 


Repeal. See Statutes. 


Veplevin, See Diftrefe. 


Ts not an Action or Plaint within 8, 9 W. z. c. II. bo 1. 1286, 
12575 5 


Belpondentia— 


How Reſpondentia- Intereſts are to be — 1401. See Po- 
icy of Injurance. ; 


Return= 


—— — 


"Contained in this Volume. 


Return— 


Falling o on a Sante Fore 1595 to 1602. See Common Recovery. 
Signed and delivered, but nt FILED till about two Years after 


the Death of the Perſon to whom the Writ was directed. It 


was moved © to fake it off from the File,” This was litigated ; 
but at laſt compromiſed. 1641 to 1645. See Mandamas. 
The Sheriffs of London and Middleſex ſhall be obliged to return 
their Writs and bring in the Body, within four Days: Reg/a 


generalis, Trin. 6 G. z. 1921. (Before this Rule, They could 


not be e to do it, till after ſix Days. 761d.) 


Vevotation 


of a Vill—A Coveiiane * fo fland fe fed to Ups" —is not a Revo- 
Satie. 1256. 


But a Feoffment without Livery, a Bargain and Sale without In- 
rolment, a Grant without Attornment, are Revocations. 101d. 


80, if a Man parts with the Eſtate out of Himſelf, 10d. 


A Revocation in Equity muſt be upon the Foot of it's "Dong car- 


ried into Execution in Equity. ibid. 


Of a Vill -A Partition, by Deed, between anne in Common, . 


does not amount to a Revocation. 1491. 


Conſtructive Revocations, contrary to the Intention of the T cſta- 


tor, ought not to be Os ibid. 


Biot 


C not be by Fewer than 7 bree. 126 z. 


If ee be indicted; and All acquitted, but Two; chere can be 


* againſt thoſe Two. ibid. 
But 1 


Six be indicted; and Two die, untried; Two are qr: 
ted ; and Two found guilty ; Judgment ſhall nat be arreſted. 


ibid. 
So, if the Indictment be * that the Two Perfors dont, cum 


« multis Aliis, or with divers Other Diſturbers of the Peace, 


6c committed a Riot.” wid. 


Boads, $ce Highways. 
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Scavenger, Sce Raves. 


Stire fackag— 


G A INST Bail—muſt lie four Days 1 in the Office, before 
the Return. Page 1723. 
In Error needs not do ſo. 01d. 
No Damages can be recovered on a Scire Jacias: Nor could Cas, 


till 8, g's 3. Cc. 11. 93. 1791, 1792. 


Scotland. 


| The Linen Manufafture of Scotland 1 is the Linen Manufacture of 
 _Tu1s Kingdom, within the Act of 9, 10 V. 3. c. 27, and the 
Act of Union: And a Wholeſale-Dealer in Linens of the Manu— 
facture of Scotland is not obliged to take out a Licence, to qua- 
lify Him to trade thus by Wholeſale in ENGLAND. 1317. 


Setretary of State 


* Whether He i is a Juſtice of 3 within the Intention . 


1. C. 5. 21 F. I. c. 12. and 24 G. 2. c. 44 —argued and 
diſcuſſed, but not ſettled. 1741 to 1768. 


| « Whether He acts as a Conſervator of the Peace by the Common 5 


Law - argued, but not ſettled. bid. 
He can not iſſue a Warrant * to take up the Author, Printer, or 
„ Publiſher” (of a ſeditious Libel,) generally, and without 


naming or deſcribing any particular Perſon ; leaving it, con- 


ſequently, to the Diſcretion of the Meſſenger, *« whom to ap- 
ee 10G. ot 
The Officer who defends Himſelf under ſach a Warrant is obliged 
to ſhew that He acted in Obedience to it. 1767, 1768. 

If He takes up a Perſon who was not Author, Printer, or Pub- 
 liſher, the Foundation of his Defence fails. 767d. 


Sentence—on Criminals, 
iy a Man convicted of Bribery at an legion to Parliament 


(See Bribery.) 


iſt. Was reſpited till the Time limited for bringing the 
Qui tam Action ſhould expire. 1359, 1388. 


2dly. Sentence 2001. Fine, and Bree Mentor 8 
ment. 1389. 


For 


Contained in this Volume. 
For Perjury, againſt Mr. Loobuß— He aſſigned for Error V inter 
alia} 3d. That no certain Day is fixed for ſetting Him in the 
Pillory. 4th. That 20 certain Time is fixed for his Tranſporta- 
tion. 6th. That the Court had no Power to order Him to be 
tranſported to the Colonies or Plantations, by 2 G. 2. c. 25. 
9 7 3- [The Judgment was reverſed for another different 
rror. 1 | | | 


After Sentence pronounced, the Defendant can not move in Arr; 
of fuagment, or for a New Trial. 1902, 1903. 


Sheriffs and their Bailiffs, 


How far their Pa#tifs are confined as to the Execution of their 
Warrants. 1725 to 1729. Hm 
1{t., Whether it muſt be within their particular Hundred. 
5 5 1 . 
2dly. The proper Method of leading, upon Actions brought 

on their Security-Bond. ibid. — tg a 


* 
* 


Silks and Uelvets. 


The Proceeding by the Cu/tom-houſe Officer, for the Pecuniary 
Penalty forfeited by 26 G. 2. c. 2. § 3. 6. is not limited, by 
$ 7 to a Month from Seizure: It extends after Condemnation, 
where due Diligence is uſed by Him. 1358, 1359. 
Special Bail, by the 8th Section of that Act, ſhall be given “ to 
pay the Forfeitures, or yield the Body:“ And the Afidavit 
to hold to Bail needs not to be more particular than “ that the 
« Plaintiff has Cauſe of Adlion againſt the Defendant, for ſuch _ 
« a Sum, forfeited by Him ſo and ſo &c.” 1509. 1 


Sheriit Turns, : See Conrt-Lect. 


Stamps. 
A Leaſe can not be given in Evidence, without bei ng ſtampt. 1563. 


Statutes. Sce Confrufinn. 


2 G. 2. c. 24 (4 7.) © for the more effectual preventing Bribery 
« and Corruption in the Election of Members to ſerve in Par- 

« liament.” 1239, 1237. See Bribery, Declaration. 
29 C. 2. c. 3. I 4. requiring a Note IN WRITING, where the 
Agreement is vor to be performed vo., a Year—does 2 
= extend 
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extend to CONTINGENCIES that only may happen within the 
Year: A Note in Writing is ot neceſſary, unleſs it appears 
upon the Agreement, that it is to be performed AFTER the 
Tear. Page 1281. 

22, 23 C. 2. C. 9. Kult. (concerning Coſts, where the Damages 
are under 40.) 1282 to 1284. See C ß. 

8, 9 M. z. c. 11. FI. Replevin is not within it. 1286, 1287. 

All Statutes relating to C005 are to be conſtrued ftrifly. ibid. 


r 


8,9 N. z. c. 27 
27 C. 2. r. ene to 1200. See Marſhal, Land-Tax. 
33 G. 2. c 1 gh 
TEE ap 7. 50 1290 to 1304. See Efectment, Receipt. 
The Linen-Manufacture of SCOTLAND is the 
9, 10 N. 1545 + Linen Manufacture of THis Kingdom. 1317. 
3 Ann. c. 8 See Hawhkers, Pedlars, and Petty Chapmen : 


See Scotland. 
42G. 2. . 28. 323 Pefendants in Qu TAM Actions are not 
within this Clauſe ; fo as to be intitled to be diſcharged even as 
to the Informer's Wong upon aging over their Eſtate and 
Effects. 13422 
2 G. 2. c. 24. F7 and g 11. 1335 to 1340. See Bribery. (7. 
ſupra, under pa. 1236.) 
43 Eliz. c. 2. does not extend to Lead-Mines The ſpecifying 
Coal-Mines excludes eber Sorts of Mines. 1341 to 1345. See 
Poor-Tax, Mines. 
26G. 2. C. 21. 983.6, 7. 1358, 1359. See Silks and Velvet. 
5 Y An OR1GINAL Order For /ate 2 
* FP 6 6| © to pay over Monies to their Succeſſors, 
43 655 0. 2. 34 y can not be made by the Qu ARTER-SES- 
27-9 23 <1 Y 4 | s1oxs. 1366, 1367, See * Fate, 
J  Qver/eers. 
4s 5 Am. c. 16. * 25 See Payment of Money into Court, on it. 
1370 to 1375. 
32 6. 2. c. 48. 5 13 1 the Time of bringing remanded Pri- 
ſoners up again, 1 the Diſcretion of the Court: Whereas 2 G. 
2. c. 22. § 9. fixed it to ſome Time within the hf Week of 
the following Term. 1393. 
19 G. 2. c. 37. § 5,6. 1394 to 1401. See Policy of Inſurance. 
22 C. 2. c. 11. § 21. 1408 to 1416. See Mharfage. 
5 G. 2. c. 30. § 23. to prevent nalicious ſuing out Commiſſions 
of Bankruptcy. 1418, 1419. See Bankrupt. 
2 G. 2. c. 24. F 7. (againſt corrupting Voters for Members of 
Parliament.) 1423 to 1434. See Priority of Suit; and Pleading. 
4. 5 U. S M. e. 21. 2. 1448 to 1450. See Bail, Practice. 
11 G. 1. c. 4. $3. 1452 to 1455, See Mandamus. 
13 Edw. 1. (Wejim. 2. Vc. 5. 1455, See Quare impedit..” 
: | Oz Tf © AF 
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. . e. 2. repealing Part of 1 G. 3. c. 17. after wer Nov. 
1761. Page 1457. See Priſoners. 

NV. & M. ſtat. 2. c. 8. 12, 1185 to 1460. See Retes {Sca- 
venger s, Certiorari. 

9, 10 V. 3. c. 27. $1. There is a Miſtate in this Act: The 
Words do not anſwer the Intention of it. 1472 to 1474. See 
Hawkers and Pedlars. 5 

9, 10 V. 3. c. 27. § 8. Conviction for trading without having a 
[Licence is good; though the Evidence was only of a Refuſal 
to produce. 1476. See, as laſt above. 

7 Ann. c. 12. The Hiſtory and particular Occaſion of it's being 
made; and the Privileges ſecured by it. 1478 to . See 
Ambaſſadour. 

4, 5 V. & M. c. 18. § 5 

* 482 to 1484. See ove: wtlagatum, 
and: Bail. 


12 G. 1. c. 29. 


13 C. 2. flat. 2, c. 2. 84 
5 G. 2. c. 22. S5. 


32 H. 8. ce. 1. 61 
34,3 5.8 1 Joint- tenants. 4409 to * See 


oint=tenants. 


21 H. 0 674 89, 10. againſt Pluralities. I 504. to 1511. see 


Benefice, InduBtion, Lapſe. 


5 Eliz. c. 13. Fg. 2530 to 1532. See High-Way, Proſentment. 


4 Jace 1. b. 8. 
13 C. 2. Hat. 2. c. 2. 1545 t 1549 See Bail. Error. 


16, 17 C. 2. c. 8, 


26 G. 2. c. 21. 93888. 156g. See Silks and Velvets, Bail, 7 


Affidavit. 

2 G. 2. c. 24. 7: againſt. corrupting Voters for Members of 6 
liament) 1586 to 1591. V. . (under pa. 1423. . and 
Bribery, Evidence. 


555 3 E 75 ? 189 603 to 8 See Landlord and Tenant. 


2 14 C. 2. C. 12. $21, 1610 to 1615. See Parifh, Townſhip, 
V. Vage, . 


4, 5 M. & M. e. 18. 8 
9 An. c. 20. 84 


mer reſtrains; the Latter enlarges. 
' 1615, 1616. See Informations in Na- 
ture of Quo Warranto. 


1 5 1 e. 16. 8 11. Dilatory Pleas to Tndiftments ma have 


Afidavits annexed to them, verifying their Truth. 1618. 

17 G. 2. c. 5. $7. (relating to Rogues and Fee 1636. 
See Commitment. 8 
Ann. c. 12. The Service muſt be real and bond Aide. Other- 
wiſe, the Domeſtic can not have the Privilege. 1481, 1677 
to 1679. See. Ambaſſadour. 
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18 Eliz. c. Page 1679 to 1682. See Baſtard, Orders of of 
6 G. 1. c. 19: 3 ant Baſlardy, Commitment. 

5 Ann. c. 14. & 2. (for the better Preſervation of the Game.) 1720 
to 1723. See Certiorari, Conviction, Coſts. 

23 H. 8. E. 15. 1 

18 Elix. c. 5. 83 en See Cos. 


. 4 - 
3 5 1 a 7 ibid. See Hundred. 

” Fac. 1. c. 5] Whether a Secretary of Stare is within the In- 
1 Jac. I. c. | tention of them. 1742 to 1768. See Secre- 
24 C. 2. c. 24 ] tary of State. 

1 Blix. r. 17. 1770, 1771. See Water-Bailiff. 
1G. 3. c.17. F1. 1809, See Priſon, Priſoners. 

4, 5 W. & M. c. hs 29-4 to 1823. See Fairs, Market, Infor- 
9:Ann. c. 20. mation in Nature of Quo Warrants, 
11G. 1. c. 24. did not conſider Corporations that had ſlipt the 
fixed Day of electing their Chief Officer, as being thereby di 
Solved: It only meant to revive their OE” 1872, 1873. 

See Corporation. 
ay sW.& M. c. 21. takes away the Reaſon of an old Rule of 
Michaelmas 1654, but not the Plaintiff's Right to remove a 
Defendant by Habeas Corpus. 1976. See Practice. 5 
29 C. 2. c. 3. F4. (Of Frauds.) What ſhall or ſhall not be con- 
Gdered as a ſpecial Promiſe to anſwer for the Debt of another 
| Perſon. 1886 to 1891. See Promiſe. 

2 G. 2. c. 35. 1903. See Sentence for Perjury. 
15 br 85 14 I 35. 5 doe. * Outlawry, Bail. 


26 C. 2. c. 3. 54. (Of Frauds.) An Auction ſeems not to be 
"within it. 1921. See Auction. | 


21 H. 8. c. 5. 4 {concerning Inventories.) 1923. See Pro- | 
_ hibttion, 

Concerning Turns, Leets, Inquiſi 72 
23 Ediw. 1. (V tm. 2.) c. 1 2 lions, Preſentments : The Power 
1 Bae. 3. 255 2. c. 17 p of which Turns and Leets has been 
Mag ua e . 17 | gradually aged; never enlarged. 


1859 to 1865. See Court- Leet. 
5¹ H. 3. Afiſa Pon * Rove” 


diſcuſſed and explained, ibid. 
| See Bread, Court-Leet. 


8 Hun. C. 18 
318.2. 029 
36. 3. . 11 


Subpoena— 5 


An Attorney is not obliged to obey a Subpcena wh a Duces tecum 
of Papers belonging to His Chent, lerved: upon Him to found 
- 


Contained in this Volume. 


a "a Proſecution by Inditment—againſt his Client for forgin g them. 
Page 1688. 


Summons— 


The Want of it may be ſupplied by Appearance and not ** 


e Time. 1786. See Conviction. 


Sunday 


Is not a juridical Day And when a Return falls upon a Sunday, 


No Appearance, nor fudgment can be till Monday. 1596 ta 


1002, See Common Recovery. 


Surrender 


By.an Infant, by Deed—Whether void, or only voidable. 1807. 


See Infant. 


„5 rh 
Tenant in Tail. Sce Common Recovery. 


0 HN Shi Jon, Tenant in Tail, with Remainder to his own 
right Heirs, by Legſe and Releaſe conveyed to Truſtees, to 


"ws Uſe of Himſelf for Life; Remainder to Truſtees, to pre- 


ſerve contingent Remainders; Remainder to the Uſe of his 


then intended Wife, for her Life; Remainder to their firſt and 


other Sons, in Tail Male: They married, and had a Son. Af- 
terwards, the ſaid John ſuffered a Common Recovery; and de- 
clared the Uſes of it to a Truſtee, in Fee; In Truſt, to /#//. 


Ile fold to Tyrrell. Tyrrell brought an Ejectment againſt the 


Bon. PER CUR, unanimouſly—The Recovery 5 to the 


Tes of the Settlement : And the Purchaſer (Tyrrell) had 9 Title. 


1703 to 1700. 


1it. The O/d Motion was, that a Tenant i in Tail could ol 
«© convey an Eſtate ſenger than for his own Life:“ Or, at 
leaſt, it was doubted whether He could do it other wiſe 


than by a Feoffment. 1705, 1700. 


2dly. But it is now ſettled © that He may, by Leaſe and 


«« Releaſe, or by Bargain and Sale, paſs a baſe Fee, a de- 
29 ible Eſtate, to the Bargainee or Relcaſee, voidable 
« by the Iſſue in Tail.“ 26:4. 


Thames 
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Thames 
Conſervacy of it. Page 1768 to 1771. See Water-Bailif. 


Timb er. 


Beech may be ſo, by the Cuſtom of that Part of the Country where 
It grows. 1 1309. 1312. See Beech. 


Tithes— 


By Cuſtomary Tenants. 1278. See Cuftomary Tenants. 

Of a Part of a CoMMon, allotted (upon an Incloſure and Divi- 
ſion) to be holden by the Perſons to whom they are allotted, 
ſubje& to the ſame Charges and Incumbrances as their own for- 

mer Lands to which they are conſolidated, were ſubject. Per 
+ Cur. An Exemption and Modus which did not extend to Com- 

mon, exempting their own former Lands from Tithes, ſhall 

not exempt the allotted Common from Tithes: And what was 

not before exempted, ſhall pay Tithes; though what was be⸗ 
before exempted, ſhall remain exempted, after the Allotment 
and Conſolidation. 1375 to 1379. 

'Lie in Grant: Yet, where ſevered, and compounded or by the 

Occupier, pro hac vice tantum, may properly be ſaid to be pur- 

chaſed by Him, though the Contract was only by PAROL. 

1323873 to 1875. See Prohibition, 
„Norier of ſetting them out is not, by Common Law, neceſſary to 

be given by the Occupier to the Owner: But by the Ecclęſi- 

aſtical Law, it 7s neceſſary. 1892. 

| A Cuſtom in a Pariſh, ** That Notice of the ſetting them out! ſhould 

ede given to the Owner, is a reaſonable, convenient, and 


good Cuſtom. 1894. And a very gb. Evidence would be ſuf- 


ficient to prove it. 1614. 
But Notice of their l been ſet out” is 5 neceſſary to be given 


to the Owner, previoully to the bringing « an Aetion again Him 
for not taking them away. 1892. ; 
The Action for not taking them away in a reaſonable Time, muſt 

be Treſpaſs on the Caſe: Treſpaſs vi et armis will not lie; be- 
. cauſe it is only a Non- teaſance. 1891. 


Toll. See U harfage. 


 Toll-tborough requires a Conji VIE to be be ron, to ſupport the 
Demand of it; becauſe it is again} common Right. 1404s 
1407. But . 


+: 5 A PoR T- x 


Fee in this Volume. 


* 


* 


A PorT-Duty does, of itſelf, np a | Conſideration, to ſupport. 
Pages 1404, 1407. 


Townlhip, See Pariſh. 


hat thall be eſteemed a Townſhip or V illage. 1391 to 1393. 
See Village, Mandamns. 


Trade and Trader. 


Feme Covert SOLE Trader in London. | 1776 to 1785. See Bank- 
rußpt, London. 


Tr eſyals, 


The Diſlin&ian between Treſpaſs vi et armis, and Treſpaſs por 
he Caſe. 1556 to 1504. See Action. | 
Wherever there is an exclu/ive Right, Treſpaſs di ef armis will 
"1 08> 1827. dee Action. 


Trial 


; By a Fury of ANOTHER County — 
iſt. Local Actions or Informations may be tded in the next 
adjoining County; ir the Matter can not be tried at all, or 
.can not be fairly and mpar gy in the proper County: 13 39 
to 1335 
2dly. This may be done in the Method of entering a Suggetion 
upon the Roll, by Leave of the Court. id. 
3dly. But there mult be FacTs ſuggeſted upon the Ralll ſufe 
f cient to warrant the Concluſion, and to prove fully and 
clearly to the Court, “ that a fair and impartial Trial can 
not be had in the County where the Fact is laid.“ 75d. 
4 general Swearing * to Apprebenſi n and Belief," is far 
from being a Foundation for ſuch a Suggeſtion. .. 
Athly. Neither is Freedom of the City a futhcient Reaſon for it, 
or a Ground to award the Venire to the County at large, or 
the Trial of an Information againſt Aldermen of the City, 
for a Miſdemeanour in refuſing to admit Perſons to their 
Freedom, till after the Election for Members of Parliament: 
For, it does not follow, that becauſe a Perſon eſpouſes One 
or another Intereſt at an Election, He, muſt therefore juſtify 
or defend at all, and much leſs by Werjuring Himſelf, the 
| improper Behaviour of the Friends or Agents of the Candi- 
Z date He voted for. ibid. ; 
PART IV. Ver. H.,. 9 K 2 5 Shall 


A I ABLE ot the Principal Matters 
Shall not be put off, where the Putting it off would net tend to to 
advance Juſtice, but to delay it. Page 1516. 
1ſt. A Trial ſhall not be fo hurried on, as to do Wer to 
the Defendant. 1514. 

2dly. An Afidavit in common Form may bs ſufficient to put 
off a Trial, where 0 Cauſe of Suſpicion appears: But 
where there is Cauſe of Suſpicion, it may, in ſome Caſes, 
be neceſſary to ſatisfy the Court | 
1. That the Perſons abſent are really material Witneſſes. » 

„„ 
2. That there has been nb Laches or Neglect to procure | 
their Teſtimony. 761d. 


3. That there is a reaſonable e of their . 
Attendance. 1515 


neo — 


Trover, 


The Dictinction about bringing into Court or DR to the 
Plaintiff, the ſpecific Thing demanded: viz. In what Caſes it 
may be done; in what Caſes it may. not. 1 364. See Prattice. 


Truftees | 


Shall not, in an Fjedtment, recover Poſeſſon from or ou. it | 
with their Ceſtuy wr Om 1901. 


Venue. 


A ERE is great Difference batwoin N the Venue, | 

and awarding the Venire into another County. 1333 l 
The Court ought to change the Venue, when it appears to Them, | 

that there is a probable:Ground to apprehend, that a fair, im- 

Partial, or at kaſt a  ſatisfattory Trial, can not be had where it 

is laid. 1564. | 

May be. . into the County of Chefer. _ 1859. 


Verdict. 


Where no Tijuſtice is done, it is a Reaſon e feng it aſide. | 
1255, 12 oo 3 
A. 
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"Contained in chis Volume 


A Conſent to be bound by a Verdict in one Cauſe out of ſeveral 
* upon the ſame Queſtion,” means ſuch a Verdict as the Court 

hall think ought to and. Page 1477. 

Exceſſive Damages were given on a Writ of lady, for a Militia- 
Man againſt his Colonel, who had ordered him 20 Laſhes by 
two Drummers: But the Court would not ſet afide the Verdict, 
becauſe the Colonel had acted arbitrarily, malo anims, and was 

ue well able to Pay them. 1846. 


Ulla ge, See Pariſh, Trunfbip. 


An Order was quaſbed; which appoin ted Overſeers for the To- 
© ſhip or Village of Haugh, conſiſting of a Capital Meſſuage, two 
ſmall ancient Cottages, One ſmall Cottage lately built, and a Te- 

nement Part ef the Capital Meſſuage; All let to One Man; 
and the three Cottages and Tenement inhabited by Sit- poor 
Under -tenants, (two Day-Labourers, a Pets: and a poor 

a Widow.) 13925 1393. , wn 118 8 


AUmptrage— 
i not vitiated, by, the Arbitrator 8 Foining i in it. 1474 
Univ erlity of cambzing— 
Their Mode of electing a Higb- Steward. 5 


1 
| Their Right to a Court-Leet. Ol 


| 1648 
Their partial or total Acceptance of a neu Charter. 1 * 
Their Manner F voting; and proper Place for it. 11663. 
The Commencement of their Degree. # See 


The Difference between Honorary and regular Graduates, | Man- 
Their Hages and ancient Rights, 


8 Their ah. At 


Void. Uoid: alle. 


Infont's Pe by Leaſe and Releaſe, 18 only roidable. 1794 
to 1809. dee e 


1 


Uſage. 


No As can give Sanction to an Uſage bad in 195 Ie. 1767. 
_ Uſage ought not to weigh again/# Principles and clear Law ; un 


leſs in Caſes Where the e would be inconvenient and 
induce worſe Effects. 71d. | 
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ages 


— 9 
Do 


A TABLE of the Principal Marters 


r 


o 


Na Jes 


O”' Mariners. - See Mariners. 


UUarrants 


General/—are illegal. Page 1767. See Seer etary off State. 
By Secretary of State. 1742 to 1768. See Seer retary of State. 


Warrant of Attoꝛney 


To confeſs a Judgment given to a Feme Sole, who 1 


marries — How Judgment muſt be entered 105 1471. See Baron 
aud Feme. 


To confeſs a Judg ment—The Neceſſity of an Attorney for the 
Defendant i is confined to the particular Cauſe whereupon He is 


in Cuſtody The Rule does not extend to Warrants to confeſs 
Judgments in other Actions. 1753. 


Water-Badlif 


; Of the River 1 between the Great Bridge of Staines and 


the Head of the River, is an Office i in the Gift of the Cr 0 0. 
1768. 


He has no Right t to ſeize the Engines or Fiſh in a perſon S 0WN 


| Fiſhery, as prohibited by 1 Elis. c. 17. without Meme Pre- 
ſenutment or Conviction. 1770, 1771. 


The Violation of this public Law (of 1 Eliz. c. 17.) is not 


within the Idea of a _Nufance: ThE Method Preſcribed . * 
muſt be purſued. zbid. 


' TUhar lage. 


What OM, is due for landing Goods on the Wharf. 
the A/itance of the Crane. 14 


The Rates for Wharfige and Cranage in London are ſettled by 


JVC 
The Council could not vary or extend that Act; but were obliged | 


to purſue it; It was not in their Power, to impoſe: a Duty. 1415) 
. 


. Wharfage and 8 are not due for OT not landed UPON 


ſuch Wharf; although they are brought J it; and the Veſſel 
Jaſtened to it, whillt they are put out of! it. on board a Lighter. 


1413 to 1416. 
4 


Canage, for 


The 


. 
„ 


. 
os, 


* 
. 
1 
* 


1 . — . 


ine! in this Ve 


The Wharfinger can not binder the V Veſſel from coming 70 bis 


Wharf. Page 1413 to 1416. 


But if it comes under a colourable Pretence, with ill Intention; or 


moors or faſtens to it without Intention of loading or unloadin 
upon it; or ſtays longer than is neceſſary to load and unload; 
The Wharhnger has his Remedy by Action on the Caſe. ibid. 


Revocation of it. See Nene e 
The Szatutes of Wills (32 H. 8. c. 1. 8 1. and 34,35 H. f. c. 5. 


8 4.) diſcuſſed and explained; and particularly, with reſpect to 
Wills made by Joint-tenants. 1489 to 1498. See Foint- 
Fenants. _ | OO EE | 


| Witneſſes to a Will 


1ſt. It is 20 neceſſary, that they ſhould atteſt in the Preſence 
of Each Other. 1775. 


A2̃dly. Nor, to every Page, Folio, or Sheet. 1374. 


zdly. Nor, that each Page, Folio or Sheet ſhould be particu- 
larly ſhewn to them. ibid. 
Athly. Nor, that the Teſtator ſhould declare the Inſtrument He | 
_ executes © fo be his Will.” wid, 


zthly. Nor, that the Witneſſes ſhould now he Contents, 3314. = 


6 Sthly. But it may be material, whether the firſt Sheet was or 


was not in the Room, when the latter Sheet was —— 
and atteſted. wid. 


Witnefſes— 


To a Will. See Will Deut Ne. 


Noz ds s 


« Thou art a Rogue ; and thou haſt cheated me e of ſeveral Pounds” — 


are actionable. 4688, 1689. 


Writing— 


What Sort of Arras muſt be reduced into Writing, or ſome. 


Memorandum or Note thereof made and ſigned. 1280. See 
Statutes (29 C. 8. . . 94. 
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